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AMENDMENTS TO FED ERA L RUL ES OF CRIMINAL PRO CED URE
W EDN ESD A Y, F E B R U A R Y  26 , 1975

H ouse of R epresentatives,
Subcommittee on Criminal J ustice

of the  Committee on the  J udiciary,
Washin gto n, D.C.

The subcommittee met, pursuant  to notice, a t 10:05 a.m., in room 
2226, Rayburn House Office Building, Hon. William L. Hungate 
[chairman of the subcommittee] presiding.

Presen t: Representatives Hungate, Mann, Holtzman, Russo, 
Wiggins, and Hyde.

Also presen t: Thomas W. Hutchison, counsel; Robert L. Brown, 
assistant counsel; and Michael W. Blommer, associate counsel.

Mr. Hungate. The subcommittee will be in order.
The Subcommittee on Criminal Justice is meeting to hear testimony 

about the proposed amendments and additions to the Federa l Rules 
of Criminal Procedure promulgated by the Supreme Court on 
Apri l 22, 1974. U nder the terms of Public Law 93-361, these amend
ments and additions will become effective on August 1, 1975, unless 
Congress acts to modify or change any o r all of them.

Last September, the subcommittee heard testimony about these 
amendments from the following: The Judic ial Conference, repre
sented by Judges J . Edward Lumbard, Roszel Thomsen, and William 
IT. Webster, and by Prof. Fran k J. Remington: the Justice  Depart
ment; and the Center for Law and Social Policy.

The subcommittee’s goal is to finish hearings next month and then 
to consider possible legislation. If  legislation is necessary, the sub
committee hopes to complete House action on it before the Memorial 
Day recess. It  is impor tant tha t we adhere to this schedule if the 
Senate is to have an adequate opportun ity to consider the  proposed 
amendments. I f no legislation is passed by August 1,1975, and signed 
by the President, the amendments will become effective as original ly 
promulgated.

Our witnesses today are from the American Civil Liberties Union 
and the National Legal Aid and Defender Association. Our first wit
ness is P'-of. T>eon Friedman, of Hofst ra University Law School, who 
will tes tify on behalf of the ACLU. We will then hear from Charles 
Sevilla, chief tria l attorney, Federa l Defenders of San Diego, Inc. 
He will testify on behalf of the National Legal Aid and Defender 
Association.

Professor Friedman, we are pleased to have you with us today, 
and you may proceed.

(1)
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TEST IMONY OF LEON FRIEDM AN, PROFESSOR OF LAW, HOFS TRA 
UN IVER SIT Y SCHOOL OF LAW

Mr. Friedman. Thank you, Mr. Chairman.
On behalf of the American Civil Liberties Union, I appreciate 

the committee's invitat ion and the opportunity to comment on the 
proposed amendments to the Federal Rules of Criminal Procedure.

I have a prepared statement which we have submitted for  the record.-
Mr. Hungate. Without objection, tha t will be made part of the 

record at this point.
[The prepared statement of Prof.  Leon Friedman follows:]

Statem ent  on Beh al f of American Civil  L ibe rties  Unio n on th e  P roposed 
Ame nd me nts to th e  P roposed R ules of Criminal  P rocedure 

P repared by P rofessor Leon F riedman , H ofstra Univ ers ity  School  of Law

On behalf of the American Civil Liberties  Union, I  appreciate the Committee’s 
invitat ion and the  opportunity to comment on the proposed amendments to the  
Federal Rules of Criminal Procedure subm itted  to the  Congress by the  Chief 
Jus tice  on April 22, 1974. The American Civil Liber ties Union, a nationwide 
organizatio n with 280,000 4nembers, has  been especially concerned abou t the  
requi rements of due process and the use of fa ir procedures in the criminal jus tice  
system. It  welcomes the cons tant review of the  governing rules in the  federa l 
system and applauds  some of the changes which have been suggested by the pro
posed amendments. However it is extremely concerned about  the suggested rules  
on prosecutor ial discovery of evidence from the defendant. These proposals, found 
in amended rules 12.1 and 16 are ill-advised, un fai r and  probably un cons titutional .

In my testimony today I would like to touch briefly on the suggested changes 
in Rules 4, 9, 11, 32 and 43, which we endorse for  the most part.  We would recom
mend only a few’ changes in some of these rules. The m ain thrust of my tes timony 
will be in opposition to the amendments that  would permit prosecutors  to have 
broad discovery of an accused's defense, evidence and witnesses. We feel that  
these proposals  are  unwise and in direct  violation of the  fifth and sixth 
amendments.
Rule 4

We endorse the  proposed change which would make a summons the normal 
procedure for formal ly init iati ng the crimina l just ice process instead of an  a rres t 
warran t. Among other reasons, we believe that  this change is desirable in order 
to cut down on the wide number of warrant less  sea rches which are  made incident 
to an arrest . The Supreme Court held in Chimel v. California, 395 U.S. 752 
(1969), that  the  police, acting without a warrant,  may search a person af te r he 
is arrested  and the immediate area in which the arre st is made.

In United Sta tes  v. Robinson, 414 U.S. 218 (1973), the Court held that  even 
an arr es t for a traffic violation may jus tify  a warrantless  search of the j»erson. 
These decisions and  numerous others in the  lower fede ral cour ts have made a 
serious inroad into  the requirements of the  fou rth  amendment which call for 
the issuance of a wa rra nt by a  neu tral  magis trate before a search of a person or 
his  effects can be made.

The current situation allows police officers or  other federa l agents to arrang e 
for  an arr es t at  any place they desire—a person’s home or his office or some 
othe r convenient location—and then search the immediate area  under the  Chimel 
doctr ine without securing a war rant. If the summons were made the normal  
method of ini tia ting the criminal process, fede ral age nts  would be forced to se
cure  a wa rra nt before they could search, in accordance with the  fourth 
amendment.

Tne proposed rule allows for the use of an arrest wrar rant  upon a showing of 
need by the auth orit ies.  Presumably, the “valid reason” required  by the rule 
would be the danger  of flight or an equally  Important reason. Police officers 
always have the right to ar rest a person when they observe him committing a 
crime, or  have  reasonable grounds for thinking so.
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As a general propositio n we believe th at  anyt ime the  aut hor itie s seek to re
str ict  the  freedom of an indivi dual,  that  decision should be made by a neu tra l 
magis trat e upon a showing of probable  caus e presen ted to him and should not 
be made by the prosecutor or the police. Thi s is true whether  an arrest wa rra nt 
is sought or a wir etap  or a search warrant  or any othe r kind of invasio n of a 
citize ns rights. Fo r these reasons we endorse the  recommended changes  in  Rule 4. 
Rule 9

Our comments in response to Rule 4 are  equally applicab le to Rule 9.
Rule 11

The proposed amendm ents are an attem pt to deal with the  ana rchy th at  
perva des the negotiation and acceptance of guilty pleas. Since the  overwhelming  
number of cases in the criminal jus tice  system  are  term inat ed through a nego
tia ted  plea of guilty , rigorous  and fa ir  rule s are absolutely vit al in this  area .

For  the  most par t, amended Rule  11 is a fa ir attem pt to reg ulat e the plea 
barg ainin g process. However, some chan ges are  desirable in the rules  a s p resently 
draf ted.

Rule 11 (c ) specifies those ma tte rs abou t which the  court must advis e the 
defe ndant before a plea of guilty is accepted. For  some inexpl icable reason, the 
court  is not required to tell the defend ant  th at  he has  the  Fif th Amendment 
privilege aga inst self-incrimin ation, th at  he has  a rig ht to a jury  tria l, th at  he 
lias the rig ht to secure his own witne sses and  confront the  witnesses again st 
him and th at  he has  the rig ht to have a lawy er appointed for him through all 
step s of the  process. The general words in Rule 11 (c ) (4 ) th at  “the re will not be 
a fu rth er tri al of any kind,” is not sufficient to bring  to the  atte ntion of a de
fend ant what rights  he is giving up. Most fede ral judg es do in fac t give these  
warnings.  Since they would tak e about thr ee minutes of add itional time, there 
is no reason why they canno t be adde d to rule  11 (c ).  The Supreme Court in 
Boykin v. Alabama, 395 U.S. 238 (19 09 ) under lined  the impo rtance of a full 
state men t of rights  before a plea is a ccepted and  its suggestion should be adop ted 
in the proposed rules.

Rule 1 1 (e ) is an atte mp t to place on t he record the  actua l plea bargain enter ed 
into  between the prosecution and  the  defense. In the  pa st defe ndants have been 
forced to deny th at  the ir plea of gui lty was enter ed into  because  of a promise of 
a recommendation for a specific sentence by t he prosecutor when everyone in the 
courtro om knew th at  such a barg ain had  take n place. By requiri ng the  bargain 
to be put  on the  record, the  rule  would elim inat e any doubts or confusion as to 
what the  te rms  of the  a rran gem ent was.

More im portant , Rule 11 (e ) would allow the  d efen dant  to withdr aw his plea if 
the  judge  does not accept the barg ain. Thi s provision  is absolutely necess ary 
to insure the  fairnes s of the process. However u nder  no circumstances should any 
pa rt of the  barg ainin g process be used aga ins t the defe ndant a t the tri al  if the 
judge  rejects the bargain. Rule 11( e ) (6 ) provides the proposed plea or any sta te
ments made in connection with it “is not admissible . . . again st the person 
who made the plea . . .” The prohibitio n should be made absolute and the  rule  
should be clarified to insure th at  any  with drawn plea or connected sta tem ent  
canno t be used in any way at  a lat er  trial,  whe ther  as direc t evidence, for im- 
peach inent purpos es or at  sentencing. It  is not difficult to imagin e th at  a de
fend ant might  be pers uaded to  plea guilty in exchange f or a specific s entence  even 
though he insis ted he was not guilty . See North Carolina v. Alford,  400 U.S. 
25 (197 0) . If  the judg e refuses  to accept the  plea because of a defend ant ’s ins ist
ence th at  he did not in fact  commit the  crime, or for any othe r reason,  the  offer 
to plead guilt y cann ot be held again st the  de fend ant in any way. Recent  Supreme 
Court  cases dealin g with the  use for  impeachment purpose s of stat ements or 
evidence which could not be used dire ctly aga ins t the defe ndan t illus tra te th at  
the problem is a real one. See Ha rri s v. New York, 401 U.S. 2 (1 97 1) . It  should 
be made clear th at  impeachment use of offers to plead guilty canno t be allowed.

Rule 12.1, and  Rule 16 will be discuss ed following my discussion of Rule 32 
and 43.

Ral e 32
The proposed amendment would m ake c lear th at  counsel for the  de fendan t could  

inspect the  pr esente nce repo rt and can comment upon it.  However, we believe th at  
(1 ) the rig ht of counsel to in spect the rep ort should  be made abso lute;  and  (2 ) if
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the re are  factu al d ispu tes relating to anything in  the report , the defen dant should  
be ent itled to  a he aring on the m atte r.

The cur ren t proposal allows a judge to bar  disclosure of the report  if the re 
was  a danger of disclosing  confidential sources or a physical or other danger to 
th ird  persons. Rule 32(c )( 3)( A ).  Even in these situations, the report should 
be made available  to the  atto rney , with a protec tive order imposed aga ins t fu r
ther  disclosure. If  the o ther  protections  in the rule  are to mean anything, someone 
in the defen dant’s camp should  be allowed to view the report .

Secondly, the information in a presentence rep ort can be inaccurat e with serious 
consequences to the  defen dant.  If  he challenges  any fac tua l asse rtions in the 
repo rt, he should be ab le to present evidence and argue in support of his claims. 
The re are  a number  of recen t cases in which inac cura te and  questionable infor
mation was found in a presentence report and was accepted as true by the  
sentencing judge.

For  example, in United Sta tes  v. Weston, 449 F.2d 626 ( 9th Cir. 1971), the 
Distr ict  Judge increased  the sentence from five to twenty years  on the basis  of 
reports  by the  FB I and  the Narcot ics Bureau that  defendan t was a major na r
cotics dealer.  The sen tencing judge commented:

“Well, as I commented, Mr. Kempton, in the companion case, the  Jackson 
case, this Court  has  gre at respec t for the probation service  in this and othe r 
dis tric ts, and  I believe as a whole they are a group of olficers who are  extremely  
objective, very concerned with the welfare of the  defendants,  who they report 
upon, and also are  attent ive  to th eir  duties as officers of the Court.

“And when stat ements are made categorically as they are  made here, the 
Cour t has no alt ernativ e, in the face of contrary  factual  information , ra the r than 
simply a vehement denial, but to accept as tru e the information furnished the 
Court which in tur n was  obtained  by the proba tion officer from the officers of the  
Fed era l Bureau  of Narcotics and Dangerous Drugs.”

When the Court of Appeals for the Ninth  Circuit reviewed the  confidentia l 
info rmation  submitted  to supp ort the allegation  th at  defe ndant was a major 
narcotics  dealer, i t concluded :

“To say that  it  corroborates  the very broad charges contained in the pre
sentence  rei>ort is an over-sta tement . Moreover, it  conta ins nothing to show, 
ra ther  than to asse rt, that  the  informan t was reliable, or otherw ise to verify  the 
very serious  charg e made aga inst Weston. It  appears in the record in thi s case 
th at  Weston’s house was searched af ter  her  ar rest and nothing was found, nor 
was  any narco tic found on he r person or in her purse .” (448 F.2d a t 630).

See also Sta te  v. Pohlabel, 61 N.J. Super. 242. 160 A.d 647 (App. Div. 1960).
We also believe t ha t Rule 32(f)  should be amended to insure that  a defendan t 

is represented by counsel in all probation  revocation hear ings  in accordance with 
the  Supreme Cour t’s decision in Ga(/non v. Scarpclli,  411 U.S. 778 (1973).
Rule JfS

Rule 43 (b )(2)  is wholly objectionable. That provision specifies that  a de
fendan t will be deemed to have waived his right to be present at  the tri al  if he 
“engages in conduct which is such as to jus tify his being excluded from the 
courtroom.” This proposal attempts to implement the holding of the  Supreme 
Court  in Illinois v. Allen,  397 U.S. 337 (1970). That decision laid out specific pre
conditions before a defe ndant can be removed from court. These should lie 
incorporated in the  rule. Furtherm ore,  as the co-au thor of a recen t book on the 
subject of Disorder in the Court, I can assure  thi s Committee that  the amount 
of courtroom diso rder  in the federa l court s is so insignificant that  it is not 
worthwhile  dealing  with by a rule change of this  nature . In addition, the  rule is 
too broad in still  ano the r respect. If  a defe ndant misbehaves and is removed 
from the courtroom,  will he be allowed to ret urn to tes tify  in his own behalf? 
It  is one thin g to say  th at  a defendant can be removed while the res t of the 
tri al  continues  and his  counsel tells him what is happening. It  is quite  ano ther 
to bar  him from any fu rth er  participa tion in the tria l, especially when he wishes 
to tell his  side of the  story to the jury . A recent Ninth  Circuit decision has 
specifically held that  a defendan t can be barred from test ifying because of his 
own misconduct. United Sta tes  v. Ives,  504 F.2d 935 ( 9th Cir. 1974). Some at ten
tion must be given to this  problem which is wholly at odds with the  requirem ents 
of the sixth amendment.



Rules 12.1 and 16
Our main difficulty with the  rule s as presently proposed lies in the  fact  that  

they would requ ire a broad range of d iscovery from the  d efenda nt by the prose
cutor . We believe that  these discovery  proposals viola te a number of cons titu
tional safeguards and are  unnecessary and  unwise as a mat ter of policy.

Rule  12.1 would require a defend ant  to notify the prosecution  at a very 
ear ly stage of the proceedings that  he intends  to rely upon an alib i in his 
defense. After the prosecutor  tells  him when and where  the  offense was com
mitte d, the  defendan t must inform the  prosecutor of the  names and addresses 
of the  witnesses upon whom he inte nds  to rely to establish his defense. Prior 
witnesses before this  Committee have testified concern ing the man ner in which 
alib i witnesses have been approached and questioned by the police :

Polic eman: “We have Joh n Jones on a charge of robbery on Jun e 25. He 
says you were with him that  night.”

Alibi wi tness  : “Oh no. I never saw him th at  night.”
If  the witness testifies for the  defend ant  at  the  tria l, his conversation  with  

the  police officer can  be deva stat ingly used aga inst  him. This  is not to say that  
every police officer will try  to tric k an alibi witness into  withdraw ing his 
support of a defendant. But it does point  out that  the  prosecution has  an enor
mous advantage in interviewing  defense  witnesses. The use of policemen, FBI  
agen ts or other federa l officers to check out  defense witnesses is always poten
tial ly intim idat ing to the average citizen. There is alwa ys the possibi lity of 
subtle,  or not so subtle, pressure being exer ted on these  witnesses, especially 
if they have been in difficulty with the  law  themselves. There has been absolutely 
no showing  th at  the federal crim inal  jus tice system has  had  serious difficulties 
in secur ing convictions because prosecutors could not meet alib i testimony 
presented at  tria l.

Fur the rmore  it is unth inkable that  a defe ndant could be forbidden to present 
evidence of his innocence at  the  tri al  because he did not comply with a notice of alibi requirem ent.

The  Sixth Amendment to the  Constitu tion guarantees defe ndants the righ t 
“to have compulsory process for  obta ining  witnesses in his fav or” . This right 
to compulsory process includes the  right to actual ly have the witness test ify 
at  trial.  In Washington  v. Texas,  388 U.S. 14 (1967), the  Supreme Court  held 
(388 U.S. at  19) :

“The right to offer the  testimony of witnesses, and to compel their  a ttendanc e, 
if necessary, is in plain  term s the  right to presen t a defense, the right to 
present the  defe ndant’s version of the  fac ts as well as the  prosecution’s to the 
ju ry  so it may decide where the  tru th  lies. Ju st  as the accused has  the righ t 
to confront the  prosecution’s witnesses  for  the  purpose of challenging their  
testimony, he has  the right to present his own witnesses to estab lish a defense; 
thi s r igh t is a fundam ental e lement of due process of law.”

Rule 12.1 would impinge on thi s rig ht to call witnesses. If  the defen dant 
does not supply the  names and addresse s of his alibi witnesses he may not 
call them at  the  t ria l. But  thi s approach conflicts directly with the  sixth amend
ment  right mentioned above. The  Constitu tion does not say that  he shall have 
the right to call witnesses only if he lets  the prosecution  know who they are 
in advance.  The  Supreme Court  expressly lef t open thi s point in Williams  v. 
Florida, 399 U.S. 78, fn.14 (1970). Because of the  constitu tional difficulties 
involved in the  notice of alibi rule, the Cali forn ia Supreme Cour t has  recently 
refused to estab lish one by jud icia l decision. See Reynolds  v. Super ior Court, 16 CrL 2226 (Cal. Sup. Ct. Nov. 22,1974)?

Rule 16 conta ins more sweeping provisions for  discovery by the  prosecution. 
Under Rule 16(b) the prosecution  would have  an absolute right to discover 
documents and intang ible objec ts from the defe ndant as well as repo rts of 
exam inations and tests. (Such discovery is presently  perm itted und er the rules 
but  only if the  defendant elects to requ est similar  discovery from the  prose 
cution.) The prosecution would also be able to discover the  lis t of witnesses 
whom the defendan t intends to call at  tria l. Tf he fail s to supply such a list , 
the  witnesses wi ll not be able to t est ify  on his behalf.

1 In addition. Rulo 12.1 does not have a provision simi lar to th at  found in Rule 11 forbidding the use at trj al of the withdrawal of a notice of alibi. Tf Rich a rule is estab- lished con trary to onr recommendation,  the prosecutor should not be permitted  to refer to the  fac t that  a notice of alibi had been filed bu t withdrawn by the defendant.
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It  has  been claimed th at  the Fi fth  amendment is not viola ted since the de
fen dant will be called upon to disclose only th at  info rmation which he will 
disclose  later at  tria l. But Professo r Charles Alan Wrigh t, in 1 Wtiffht, Federal  
Pra ctice and  Procedure (Criminal) sec. 256, points out the weakness of this
arg um ent: ,

"But this appea ling argument may not be a complete answer. Defendant wdl 
sho rtly  reveal those things he intends to produce only, if the government has 
fir st made  a  case aga inst  him sufficient to survive a motion for directed verdict. 
Unless  the government  can prove a case sufficient to go to the  jury , a defendant 
need prove nothing. There is nothing in Rule 16, as amended, which pi events 
the government from using ma ter ial  which i t has obtained by discovery as pa rt 
of its  own case-in-cliief and thus it  may be that  there will be cases where the 
government is able to make a prima facie case only with  the  aid of evidence it 
ha s obtained by discovery.”

It is clear that  the  info rmation which the defendan t is obliged to produce is 
test imonial  in natu re. It  is not like a blood sample, or a finge rprin t or a voice 
■exemplar. The lis t of witnesses may well furnish “testimony” to the prosecutor 
which he could not secure through his own investigat ive resources. Fu rth er 
more, the documents which might  have to be produced could include material 
wr itten  by the defen dant,  which would clearly be testim onial.  Produc ing other 
phys ical evidence would inform the prosecutor that  an item existed and that  it  
had  some relevance to the case. It  has long been the  law th at  a person need not 
respond to a subpoena by producing certa in described pieces of evidence if the 
ac t of producing  the item would itsel f create  a link with  the  defendant and  
thu s tend  to incrimina te him. For  example, a defendant is not obliged to respond 
if  lie is asked to produce a diary entitl ed “Robberies I have committed.” See 
United States  v. Benne tt, 409 F. 2d 888 (2d Cir. 1969).

Furtherm ore,  the rule violates  the Fifth amendment prohibition  aga inst  com
pulsory self-incrimina tion because, the defen dant is “compelled” to give info r
mation. He discloses the information only because section 16(d)  (2) provides 
th at  the  court  may prohibit the use at  trial of evidence not disclosed. And, the 
rule would allow the government  to discover in formation  which is essentia l in the 
establishment of a prima facie  case against the accused. Documents or othe r 
evidence may tend to incr iminate him on one element of a crime while exoner
ating  him on another.

The following example illu str ate s the self-incrim inating natur e of the pro
posed rule.

A defendan t accused of murder knows of an eyewitness who will tes tify  that  
the  act was done in self defense. Ordinarily, the defe ndant will not introduce 
that  testimony unless the government succeeds in estab lishing a prima faeie  
case  aga inst him. Under the  proposed rule, the defe ndant is compelled to dis
close the existence of this witness  because, if he doesn't, and the government 
estab lishes its case aga ins t him, his testimony may be barred. But the govern
ment might not have a prima fac ie case ag ains t the defendan t before it s examina
tion of the witness. If  this witness provides information which does establ ish the  
government’s case, then  the defendant has  been compelled to incr iminate 
himself.

Jus tice Black’s dissent , joined by Jus tice  Douglas, in Williams  v. Florida, 399 
U.S. 78 (1970) is difficult to challenge. Both Jus tice s felt  that  defendan t’s fifth 
amendment righ ts were violated by requiring pre-trial disclosure of an alibi de
fense, but were par ticu larly alarme d at  the rat ion ale  of the decision. Black 
wrote , at  107-08:

“Although this case itself  involves only a notice-of-alibi provision, it is clear  
th at  the  decision means that  a Sta te can require a defe ndant to disclose in 
advance of t ria l any and all  information he m ight possibly use to defend himse lf 
at  trial.  This decision, in my view, is a radical and dangerous  departu re from 
the  historical and constitu tionally guaranteed  right of a defendant in a crim 
ina l case to remain completely silent , requiring the Sta te to prove its case with 
out any assis tance of any k ind from the defendant himself.”

In United Sta tes  v. Fratello , 44 FRD 444, 449 (S.D.N.Y. 1968), Dis tric t Judge 
Polla ck wro te:

“The right of a defe ndant in a criminal case to remain silen t in the face of 
accusations a gain st him, even at  the discovery stage, seems clear  . . .  If , therefore,  
the items  sought  from defe ndants are  of a class of evidence which would ordi -
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nar ily be privilege d from disclosure under the  5th  Amendment, the defe ndan ts 
might  not be r equir ed to disclose t hem prior to the  estab lishm ent on tri al of the 
governm ent’s prima  fac ie case.”

Jus tice Burke, of the  Supreme Court of Cali forn ia, wrote  in Prudh omme v. 
Supe rior Court, 466 P. 2d 6 73 (19 70 ) :

“I t is app aren t th at  the princip al element  in determ ining  whet her a pa rti cu lar 
demand for discovery should be allowed is not  simply whet her the info rmation 
sought per tain s to an ‘aiiirm ative defense’, or whether defe ndan t intends to 
introduce or rely upon the  evidence at  tria l, but  whethe r disclosure thereof con
ceivably might lighten  the  prosecut ion’s burden of proving its case in chief. 
Although the prosecution should not be completely bar red  from pre tria l discovery, 
defen dant must be given the same right  as an ord inary witness to show th at  
disclosure of pa rticular  inform ation could incr iminate  him. . . .”

For  a similar view of the  proposed rule, see: “Prose cutio nal Discovery under 
Proposed Rule 16,” 85 Har v. L aw Rev. 994.

In addit ion, the  rule would violate the sixt h amendment right to present wit
nesses on one’s own behalf. See 'Washington v. Texas,  388 U.S. 14 (196 7) , discussed  
above.

The a mendment to Ru le 16 (d ) would impinge  on t his  ri ght  to present witnesses. 
If the defe ndan t refuses to submit a lis t of witne sses prio r to tria l, he may be 
denied the  right to call witnesses at  the tria l. If he refuses to ass ist the prosecu 
tion by furn ishi ng it  with  documents and physical evidence prio r to tria l, he m ay 
be bar red  from offering such items as evidence at  the  tria l. It  is not enough to 
say the choice is th at  of the  de fendan t since he may call the witness or intro duce  
the evidence if he makes pre tria l disclosure to the prosecution. The Constitu tion 
conta ins no provision  affording a right to call witnesses only if the defe ndant 
cooperates with  the  prosecution, even to the  point of incr imin ating  himself. The 
right to a defense  is fund ame ntal  to due process and may not be so conditioned. 
See Chambers  v. Mississippi,  93 S. Ct. 1038 (197 3) .

As a practica l mat ter,  the  prosecution has no need for extensive pre -trial dis
covery of the defen dant. With the investigative capa bility  of the FB I behind 
him, the fede ral prose cutor can secure extensive evidence of the crime. More 
imp orta nt he has  one of the  most effective discovery devices ever invented for 
obtaining evidence: the gran d jury. A fed eral  prose cutor  can use a grand  jur y to 
obtai n testimo ny from every person remotely connected with  a crime. On a 
minimal  showing, he can  subpoena a wide range of evidence before an indic tmen t 
is returned . A defe ndant cannot claim th at  a prosecutor  has obtained enough 
evidence for an indic tmen t and is using the gran d jury  process for fu rth er  
discovery. See United Sta tes  v. Sweig, 441 F. 2d 114 (2d  Cir. 1971 ). Even af ter 
an indic tment is returned , a grand  jury  may contin ue to sit and gat her  evidence 
relevant  to the earlie r case if its investiga tions  ar e directed to ano ther  crime. 
United Sta tes  v. Doe (El lsb erg ) 455 F. 2d 1 270 (1st Cir. 1 972 ).

A gr and jur y may indic t on th e basis of incompetent evidence. United States  v. 
Costello, 350 U.S. 359 (195 6)  or on the basis  of illegal ly seized evidence or evi
dence th at  viola tes the fifth amendment. United Sta tes  v. Caland ra, 414 U.S. 338 
(197 4) . Witnesses must  answ er questions  which may be based on such illegally 
obtained evidence since the  exclusion ary rule  does not apply to the gran d jury . 
United Sta tes  v. Calan dra,  supra.

The balanc e of adv anta ge at  the discovery stage of the process is so over
whelmingly in favor of the sta te that  there is no justi ficat ion to requ ire the de
fend ant to aid the  prosecution by furn ishin g evidence agai nst himself.

The anal ysis  suggests th at  we cannot equate the prosecution and the defense  
af ter indic tmen t and say th at  each should be en title d to the  sam e discovery from 
th at  point  forward. The prosecution has alre ady  secured  discovery through the  
FBI , government inform ers, and the grand  jury . To b ring them back to the  point 
of equality it is necess ary to allow exten sive discovery by the  defense with out 
any fu rth er discovery by the  prosecution. To allow the  prosecutor to obtain  fu r
ther  evidence is to perpetuate the advanta ge which he already  has.

Just ice  Peter s, dissentin g in Jones  v. Sup erior Court, 483 P. 2d 1240 (1 97 0) , 
argu es this point most convincingly. “The simple fac t is th at  our system of 
criminal procedu re is founded upon the princ iple th at  the asce rtain ment of the  
facts is a ‘one-way street .’ It is the constitu tional rig ht of the defen dant,  who 
is presumed to be innocent, to stand silent while the  sta te attempt s to meet its  
burden  of proof, th at  is, to prove the  defe nda nt’s gui lt beyond a reaso nable



doubt  . . . While, of course, a criminal tri al  should be ‘fa ir ’ to the  prosecution  
as  well as  to the  defense, it  should not he forgotten th at  th e defendant  has add i
tional const itutio nal and sta tutory  righ ts not given to the prosecution. The  r igh t 
not to incrimina te himself , the  right to remain absolutely mute unti l a prim a 
facie  case has been estab lished , the right to the presumption of innocence until 
proved guilty beyond a reasonable  doubt are a few of these  rights  th at  com
pletely refu te the ‘one-way s tre et ’ a rgum ent.”

Conversely, it is not necessary to deny discovery to a  criminal defendant  simply 
because that  right is unav ailable to the prosecution. Some discovery for the  bene
fit of the defendant is necessary in orde r to insu re a fa ir  tri al  under the  Due 
Process Clause, see, for example, Brady v. Maryland,, 373 U.S. 83 (1963).

This analysis suggests th at  it is perfect ly cons isten t with  the  realitie s of the 
criminal just ice system to allow the defense all  the  discovery provided for  in 
amended rule 16(a) while denying the  prosecution any more discovery tha n it  
can now obtain  under present rule 16(b). In fact , rule  16( a) should be fu rth er  
refined to make clear th at  the defendant is ent itled to obtain cer tain ma ter ial  
at  the  ear lies t stage of the  process in order to prep are for trial.  This includes 
the following m ater ia l:

(1) Jencks Act materia l: Wri tten  stateme nts of government witnesses should 
be fu rnish ed to the  defense  before t ria l. This may encourage defendants to p lead 
guilty  at  a n ear lier stage of the proceedings. It  will a lso stop extens ive delay s a t 
tri al  when defense  counsel must take  a recess to look a t Jencks Act sta tem ents 
for  the fi rst time.

(2) Brad y materia l: The Supreme Court  has  held th at  the prosecution  mus t 
disclose to the defense  any exculpatory material in i ts possession. Brad y v. Mary
land, 373 U.S. 83 (1963). This  requirement should be codified and the  precise 
limi ts of Brad y and the method for implementing it  should be laid out in the 
rules. Now the va rious circuits  have conflicting views of the way in which Brady 
is to be applied and waste much time in determining when or how pa rticu lar  ma
ter ial  must be handed over to the defense. Congress should take this  oppor tunity 
to codify Brady  and offer a uniform rule  on how it is to be applied.

(3) Prior criminal records: For some inexplicable reason the  rules  are  incon
sist ent  with respec t to the  production  of ar rest and conviction records. Rules 
16 (a )(1)  (B) and  (E) use d ifferent  language when dealin g with the  pr ior  felony 
convictions of witnesses  or prior criminal record of the defendant. Rule 16 (a )(1)  
(B)  requires discovery of the defendan t’s p rior criminal record “os is then avail 
able to the attorney  for the federal government." Rule 16( a) (1) (E) requ ires  dis
covery of prior felony convictions of prosecution witnesses "which  is wi thin the  
knowledge of  the a ttorney for the government”. The Advisory Committee notes do 
not expla in the different language between subsections (B) and (E)  and sub
sections (A) and (D ).

(4) Work  product: The prohibition aga inst secur ing the  work product of the 
prosecution is fa r too genera l. Rule 16(a) (2) specifies that  the  rule  “does not 
auth orize the discovery of reports, memoranda, or other inte rnal government 
documents  made by the  attorney  for the government . . .  in connection with the 
inves tigat ion or prosecution  of the case . . .” This  definition would allow the 
prosecution to inte rmix fac tua l mat ters  and legal opinion and keep them both 
from being discovered by the defense. A fa r bet ter definition of legal work prod
uct  is found in the  Proposed Uniform Rules of Criminal Procedure of the  Na
tiona l Conference of Commissioners on Uniform Sta te Laws. It  reads as fol low s: 
Rule 22(b) Exceptions.

(1) Legal work product. The p rosecut ing atto rney need not allow access to :
(i)  Legal resea rch ; or
(ii ) Those portions of records, correspondence, repor ts, or memoranda 

which are  only the  opinions, theories,  or conclusions of the  prosecuting a t
torney or  members of  his legal staff.

In conclusion, the  basic theory  of our cons titu tional system is that  the  sta te 
must  gather  i ts own evidence of crime and present its  proof before the defe ndant 
must come forw ard to refute  the charges. We do not put the sta te to it s tes t if  we 
requ ire the defenda nt to a id it  in gath ering evidence. On the other hand there must 
be some ba lancing of the advanta ge which the prosecutor now possesses in its  use 
of federal agents and  the gran d jury . As the  Ha rva rd Law Review has  recent ly 
noted, “The fea rs of those who criticize broad defense  discovery are  eith er un
founded, marginal, or go alto geth er unremedied by th e provision of prosecutorial



discovery. Because  prosecutorial  discovery appears  to infr inge the  fifth amend
ment privilege, the Jud icia l Conference should reje ct th e g rant  of discovery to the 
stat e, but should revise the judgmen t of its  Advisory Committee and  extend  de
fense discovery notw iths tand ing.” Note, “Prosecu torial Discovery  Under Pro
posed Rule 16,’’ 85 H arv. L. Rev. 994, 1023 (1972).

Mr. Fmedman. Thank you, Mr. Chairman. I would just like to touch 
briefly on some of the high points of the prepa red statement, and 
answer any questions that the committee might have.

For the most part , the American Civil Liberties Union is happy 
with the rule changes in rules 4, 9, 11, 32, and 43, which we endorse 
with some recommended changes. Our  big objection is to the discovery 
provisions in rules 12.1 and 16, and I would like to divide-----

Mr. Hungate. Pardon me, rule 12 and rule 1 ?
Mr. Friedman. No; rule 12.1 and rule 16.
Mr. Hungate. Rules 12.1 and 16.
Mr. Friedman [continu ing]. And I would like to briefly touch on 

our suggested changes in the ear lier rules, and then devote most of my 
testimony to the discovery provisions.

As fa r as rule 4 is concerned, we endorse the proposed change which 
would make a summons a normal procedure for formally initia ting the  
criminal justice process instead of an arrest war rant; and our pr imary 
reason is because of the high number of warrantless searches that are 
made incident to an arrest. The  Supreme Court in Chimel v. Calijorrua 
said tha t a search may be made without  a war rant  i f it ’s incident to 
an arrest. And there have been wide numbers of cases which permit 
a fa irly wide range of searches made incident to tha t a rrest.

Now. if the rule were changed and make a summons the normal 
method of proceedings, s tart ing  the process, we might  get over some 
of these problems of searches without a warrant. Now, the fourth  
amendment does require tha t a neutral  magis trate pass upon the re
quest for a search, and to the extent tha t the requirements of the fourth 
amendment are undermined by these exceptional situa tions, we think 
tha t the fourth amendment guarantees are seriously eroded.

So, rule 4 which would require a summons, or provide tha t a sum
mons start  the process, we think is a good step forw ard;  and my com
ments also apply to rule 9.

Mr. Hungate. Now, you stated “with some changes,” but you are 
not addressing any changes to rule 4.

Mr. P riedman. Rule 4 is fine as drafted . In some of the other rules, 
we would recommend certain changes be made.

As far  as rule 11 is concerned, thi s is another welcome change for the most par t-----
Mr. Hungate. Pardon me just a moment, Professor. The ACLU 

endorses rules 4, 9.11, and 43.
ATr. Friedman. Rule 32.

3°M r  H’7*o a t e - P a r d o n me, it ’s a good thing  I asked you; 4, 9,11, and
Mr. F riedman. Well, on 43 I have a series of qualifications.
Mr. H ungate. All right , 4, 9, 11, 32. Are there changes in those?
Mr. F riedman. Some changes.
Mr. H ungate. Not in rule 4.
Mr. F riedman. Not in rule 4.
Mr. Hungate. Pardon me, go ahead.
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Mr. F riedman. As far as rule 11 is concerned, the proposed changes 
in the plea bargain, we think it ’s very important to lay out some reality 
in the plea bargaining process. The current rule is far  too vague anu 
doesn't recognize what in fact has been happening. And to the extent 
that rule 11 deals with what the practice is, it ’s a  welcome step for
ward. I think there are only two changes that  we would recommend 
in rule 11 as it is currently d rafted.

The lirst, 1 think, is a perfectly  straig htforward  one. Rule 11 (c) 
specifies those matters about which the court must advise the defend
ant  before a plea of guilty is accepted. And for some mysterious rea
son the dra fter  has not incorporated the requirement th at the Supreme 
Court laid down in Boy kin  v. Alabama. And 1 think the rights which 
are being surrendered should be very carefully laid out to the defend- *
ant  before he accepts the guilty plea.

And the rule as cu rrently draf ted does not require the judge to tell 
the defendant tha t he is giving up his privilege against self-incrimi
nation; he is giving up his righ t to a jury tri al;  he is giving up the <
right to secure his own witnesses and confront witnesses against  him, 
and the fact tha t he has a right to a lawyer appointed through all 
steps of the process.

-Mr. Hungate. Now, pardon me, you are saying tha t rule 11(c) 
enumerates certain things tha t must be explained personally to the 
defendant. I

Mr. Friedman. That’s correct.
Mr. H ungate. You are outlining other things that are not included 

in the proposed rules, but tha t you feel Boykin  v. Alabama  has  said 
mus t be in cluded. Is  th at  a co rrect st atement «

Mr. Friedman. As I read Boykin-----
Mr. Hungate. Is that our Boykin, Frank ?
Mr. Friedman. 1 don’t think it’s our Boykin.
There is a general provision in rule 11(c) (4) which says there  will 

not be any furth er tria l of any kind. And presumably the drafte rs of 
this rule think tha t this subsumes a ll the rights  which 1 just men
tioned. That is the r ight to have a lawyer appoin ted; the  righ t to have 
a jury  t ria l; the righ t to confront witnesses; and tha t if you indicate 
to the defendant there will not be any fur ther  rights—there will not 
be any fur ther trial, then that’s enough.

But it just takes another few minutes for a judge to  explain  to the |
defendant exactly what rights he is yielding by not having a trial. And 
it seems, since the Supreme Court laid  such importance on the articu- C
lation of these rights, tha t this advice should be given to the defendant.

Mr. H ungate. I'm try ing to see if I  understand this. You are saying 
tha t a defendant should be warned of such things as having a right  
to an appointed attorney. *

Mr. Friedman. That's  correct.
Mr. Hungate. 1 would almost think tha t’s implicit, I ’m with you 

there. If  he did this without an attorney, 1 think in Missouri you 
would have trouble making your plea stick anyway, if i t were a serious 
offense.

Mr. Friedman. There is nothing in the rule currently  th at requires 
the judge—the defendant may come up for tri al, be prepared to plead 
guilty right  then and there;  and the judge doesn’t have to tell him he 
has the right to a lawyer before he pleads guilty.
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Mr. Hungate. You are assuming he's without a lawyer.Mr. F riedman. It  could happen.
Mr. H ungate. All right. And then the defendant should be told  of the righ t to call witnesses and the righ t to have a jury trial .
Mr. Friedman. That 's right. And the righ t to confront witnesses against him. There is no reason why tha t can’t be done in 2 or 3 minutes tha t it takes fo r the judge to tell the  defendant his rights tha t he is yielding, those should be included in the  specifications of rights.Mr. Wiggins. I have a question. The court of course would not take a plea in advance of the defendant being arraigned on the charges.Mr. F riedman. That’s right.
Mr. Wiggins. And isn't it customary procedure at the time of ar raignment, preceding the plea of guilty or not guilty, the court at tha t time, if not before, advises the defendant of the full panoply of rights  to which he is entitled?
Mr. Friedman. Well, at the arraignment he is given his Miranda warning—he is given his Miranda warning  when he is first arrested, that he has a r ight  to an attorney, at the arraignment. But then there comes a time when he is tak ing a plea, and there is no indication tha t the earlier  warning at the arraignment will carry over to the trial.  We are assuming there may be people th at are just not aware of the  criminal justice system. We assume he has one lawyer for the police station, another lawyer for arra ignment. There is nothing at the tria l, this is a totally new step in the process, and there  is no reason why the warning shouldn’t be given at that step.
Mi-. Wiggins. Well, the plea may come at several points in the criminal proceeding. It may come immediately following arraignment. I take it tha t at the time of arraignment the defendant  most typically is fully advised with respect to his rights by counsel, and the other rights  to which he is entitled.
Mr. F riedman. I f I could just take one point. When you say arraignment, the term “arraignment” could be a preliminary examination, there are two or three steps in the process.
Mr. Wiggins. Well, when a defendant first appears before a judicial officer, however the proceeding is described, the customary practice in my experience is that  at that  time the judicial officer advises the defendant, even if he appears  with counsel, of the full scope of his constitutional rights.
Now, it is possible that because tha t information had previously been given to the defendant, he voluntarily would waive those rights, and proceeds to trial  as his own attorney. At the time of the tria l, without counsel, he may elect to change h is plea as a result of some discussions he previously had with the prosecutor.
Your though t is that, notwithstanding the fact tha t a defendant has been previously advised, before the plea was accepted, whenever tha t issue comes up, tha t he should be readvised of those rights t ha t he is waiving.
Mr. Friedman. Absolutely
Mr. Wiggins. All right.
Mr. F riedman. And for the following reasons. The Supreme Court has said in a number of cases that , for example, if he is given his Miranda warning by State  officers, and then he is handed over to

50-473— 71
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Federal  officers and  they st ar t ask ing  about a dif ferent  crime, he has  
to  be given his  w arn ing s all over  ag ain . Ev ery tim e ther e is a new s tep  
in the  process, these th ings  have to be b roug ht  home to the  d efe ndan t.

Mr. W iggins. I wo uld n't  expect, i f we were to  ad op t your s uggest ion , 
th at  we a re casting  any und ue burde n on the  j ud ici ary . I t takes 3 or 4 
minutes  to run th roug h the  r igh ts th e defen da nt  may  have.

Mr. H ungate. Yes, it doesn’t str ike  me you are  ad ding  a gr ea t 
burden .

Go ahea d.
Mr. F riedman. Th e o ther recommended change  th at  we would make 

in rule 11 is to m ake sure th at  i f the plea  i s w ith draw n, or if the  ju dge 
does not  accept the plea , th at  the  offe ring  of  the  plea and any  stat e
men ts made in conn ectio n with the  plea  should  not  be used ag ains t *
him  in a ny way in  a l at er  proceeding .

Now, there is a provis ion  in 11 (e )(6)  which talks  about the  in 
adm iss ibi lity  of ple a discussion, bu t it ’s fa r too narro wly draf ted.  I t  
says , “I t is not  adm issible  in any  c rim ina l or  civil proceeding ag ain st <
th e person  who makes the  plea , or offer. ” Th e problem there is th at  
it  may be u sed f or  im peac hment purposes.

Now, let me ju st give you  a br ief  scena rio. Th e de fend an t ins ists  
he  is no t gu ilty of  the  crime . Il is  law yer  says, “P lead  gu ilty because 
all  you are  going to get is 1 year, o r 6 mo nths , o r •whatever, a nd th a t’s 
th e best, deal you can hav e, the re is a lot of evidence again st you .”

He  goes and  offe rs th e plea  of gu ilty, but  in sist s that  he is not  g ui lty , 
in which case the  jud ge will not acce pt the gu ilt y plea , as might, very 
well hap pen . Then l ater  on the stand, when  he is te st ify ing on h is own 
beh alf , his offe ring the plea ol‘ gu ilty ea rli er  may  be used fo r im 
peachm ent  purp oses . It  can ’t be used by the  prosecutio n in his  case 
in chief , but it migh t be used for  imp eachment  purposes again st the  
defen dant.

Now, the  Supreme Co ur t has a couple  of cases befo re it  righ t now 
in which  warnings , i n which cer tain evidence whi ch could  not be used, 
can  nevertheles s be used fo r impeachment purp oses .

An d I would stron gly recommend th at su bp arag raph  (6) have a 
proh ib ito ry  clause th at  it is not admissib le in any civil or  criminal 
proceedings, ei ther  in  t he case in chie f, or  f or  im pea chm ent  purposes ; 
so th at  the plea discu ssion , plea  sta tem ent cannot  be used in any  way  
in the  case m chief, and I th ink it is very im po rtan t not to allow  th is 
materi a] to  come in the back  door,  i n effect, by allow ing  th at ------

Mr. H ungate. Pa rd on  me, “E vidence of the ple a of gu ilty , la te r 
wi thdraw n,” and  then  it  goes on “is no t adm issible  in any  civil  or  
criminal proceeding s ag ain st the  person  th at  made the  p lea  or offe r.”

Mr. F riedman. T hat ’s correc t.
Mr. H ungate. N ow, give me an example how th at  can be used fo r <

imp eachment.
Mr. F riedman. H e get s on the sta nd  and says h e didn ’t commit the  

crim e. Then the  pro secutio n says, “D idn’t you offer  to  plead gu ilt y 
at  a n ea rli er  time  to comm itti ng the  cr ime,  a nd  d oesn ’t  t ha t show th at  
you did  comm it i t? ”

And  the re is no thing  in the  rule  as pre sen tly  pro vid ed th at  wou ld 
fo rb id  th a t; an d t hat  is a r eal problem.

Mr. H ungate. Pa rd on  me. You are  ta lk in g abo ut offe ring  a ple a?
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Mr. F riedman. Hi nt ’s correct. In other words, the defendant gets up there and offers a plea of guilty, and then, fo r one reason or another the judge doesn’t accept the arrangement, or for whatever reason, the 
plea is not accepted.

Mr. I Iungate. Yes.
Mr. Friedman. Now, the prosecution could never show this  as evidence in its case in chief, bu t it could use it to impeach the witness when he gets on the stand.
Mr. II ungate. Do you have cases where tha t has happened?
Mr. F riedman. I  have Har ris against  New York, which is a case in which the Miranda warning—a statement was taken in violation of Miranda. Now, the prosecution could never introduce that statement  in } its case in chief, it violated Miranda. But  what they did do was impeach the witness when he got up on the sta nd ; they  used a statement taken in violation of Miranda for impeachment purposes. And the Supreme Court said tha t’s OK, Harris  v. New York. They have two v- cases now pending in which the same issue is there.
Mr. W iggins. I want to distinguish between the two factual situa 

tions. One factual situation is when a defendant who enters into discussions with the prosecutor, leading to plea bargaining, in which he 
makes certain admissions. And that  discussion may not be couched in some conditional language as is often done by counsel, that it may not hereaf ter be used for any purpose, only the purpose of plea bargain ing 
itself. That’s one fact situation, which is an out-of-court admission of guilt.

The other fact situation is a defendant appearing before a judge, fully advised, and the court extracting certain admissions from him 
such as, “You are pleading guilty  to the offense because you, in fact, committed the offense, isn’t tha t true?”—and so forth , as you know judges often do in court on the record.

Do you think  that we should deal different ly with those two factual situations if  the plea is later withdrawn?
Mr. F riedman. Well, I think  the theory of this rule is th at in order  to hold discussions, in order to allow a lot of discussion, negotiation to arrange  for plea bargaining,  everybody should feel free to say whatever they can in the plea discussion, and not have tha t held against 

them at a la ter time. And you offered a s ituation in which he said in fact, “I did commit the crime”-----
Mr. Wiggins. In court.
Mr. F riedman. Suppose he said, “I  didn ’t commit the crime.” He offers a plea of guilty because he thinks he is going to get a good deal anyhow, and i t doesn’t make any difference. Tha t happened in Alj ord  

v. North  Carolina, where the defendant insisted he didn’t commit the ’ crime, but nevertheless offered to plead guilty.
Mr. Wiggins. And the offer was accepted ?
Mr. Friedman. The offer was accepted.
Mr. W iggins. And he asserted to the judge he was innocent of the offense, and the judge accepted the plea ?
Mr. Friedman. He certainly did.
Mr. Hungate. What was the consequence, how did this get to the Supreme Court?
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Mr. F riedman. The  Supr eme Co urt  sa id, “C an you ac cept tha t kin d 
of  gu ilty plea?”

Mr. W iggins. And  wh at did  they  say ?
Mr. F riedman. Yes, you could,  A lford  v. North , Caro lira .
My problem  is, why did the  Ju dic ial  Con ference  put in th is clause 

to  begin  with?  Because the y though t there  was som eth ing  wrong in 
ha ving  all  these  plea discussions bein g la id  o ut in a la te r po int  in the  
tr ia l, to be used ag ain st the de fend an t; you are no t going to have  free 
discussion  if  it  can  la te r be used again st the  de fen dant  if  it  s w ith 
draw n,  or  the jud ge  refu ses  to  accept it  f or  one  reason or anoth er,  and  
all  th at  ma ter ial  th at  came out of the  plea ba rgaining  is used again st 
him .

My prob lem is th at  t hey didn ’t go all the way—th at  inadve rte nt ly  
or  othe rwise the y di dn 't cover  a very real sit ua tio n th at  can come up.  
nam ely the  difference between int rod ucing  ev idence as a case in chief , 
an d us ing  it f or  imp eachment  purposes.

Mr. I I ungate. Now, Mr.  Wigg in’s question, as I under stood it. 
dis tinguishes betw een plea agre ement sta tem ents made out of court  
an d those  made in c our t and under o ath  in response  to th e j ud ge ’s ques
tio nin g. T he  la tter  seems to me to be a ha rd er  case.

Mr. F riedman . We ll, it may be ha rder , bu t the  Ju dicial  Co nfer
ence its elf  didn ’t disti nguis h between the two  situ atio ns.

Mr.  W iggins. Th e rules of evidence statut e enacted  las t ye ar  did  
draw  th at  dis tinction  in rule  410, which  pe rm its  on- the-record ad 
miss ions  to be used for imp eachment purposes, even tho ugh t hey were 
in  connection w ith  a la te r with dra wn  gu ilt y plea.

Mr. F riedman . Was  that  enacted in th e ru les  of evidence ?
Mr.  W iggins. I believe th at  is correct.
Mr.  H utchison. Th ere  was a dis pute between the House  and 

Sen ate  vers ions  of th at  rule . The Conference Com mit tee compromise 
was  to deal with the  provis ion  in connection wi th  the  Federal  Rules 
of  Cr iminal  Pro ced ure , a nd  i t d id th is b y accep ting the Senat e amend
ments  to rul e 410 but  defer rin g the  effective  d ate  o f rule 410.

Mr. H ungate. T he  rule is not effective un til  August, 1975.
Mr. H utch ison . And  rule  410 is not effec tive then if it is incons iste nt 

with anv  provision of the  Fed era l Rules of  Cr imina l Pro ced ure .
Mr. H ungate. L et  me ask anoth er question on thi s topic. Sup pose 

the cha rges are  such th at  you can dra w 10 years. The defen dant offers  
to  plead in re tu rn  fo r a $100 fine. Is  it  your  thou gh t th at  un de r the  
section we are  discus sing here , 11(e )( 0),  th at offer would be ad 
miss ible fo r impeachment?

Mr. F riedman. A bsolute ly. He  offered to  ple ad  gu ilty of  th e crim e, 
it could be a serious  bank  robbery  because his law yer  tel ls him  it 
wou ld be a $100 fine. Th e jud ge refu ses to accept the  pen alty because 
it ’s too smal l. Th en  he goes up on the sta nd  an d denies th at  he ever 
ha d an ything  to do  wi th t he  crime.

The pro sec uto r can impeach  him by  say ing , “D idn’t you offer to  
ple ad gu ilt y to th is  a t an  e arl ier  t ime  ?” T hat ’s e xac tly wh at th is  r ule 
wou ld allow.

Mr. W iggins. B ut  wh y in the wor ld sho uld  we condone a rul e th at  
would per ju ry  in some cases ?
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Mr. F riedman. Well, perju ry—you can always ge t a man for per
jury. If  he swears—that's another area. If  he swears in any kind of 
proceeding and that  is later  found to be perjury, then you can get him. 
This is not a question of perjury,  it ’s a question of the offer of a 
plea of guilty, and even though  he had nothing to do with the crime 
tha t’s a reality  of the plea bargaining process—the offer of a plea, 
not because you admit the charges, but because a certain  deal is of
fered to you, and should not be held against you a t a late r time.

I jus t thin k the Judic ial Conference overlooked the problem of 
impeachment, and the way they phrased  i t didn’t cover the situation 
of impeachment. I f we sent it back to them they probably would in
clude such a provision.

Mr. II ungate. Pardon me, I suggest tha t we let you finish and 
then ask questions. Go ahead.

Mr. Friedman. Fine. I want to get to the discovery a littl e b it and 
come back, and just cover very quickly rule 32 and rule 43.

Rule 32, we think, is a fine improvement over the present situation. 
It  would allow defense counsel to see a presentence report. There are 
too many s ituations where a presentence report  contains erroneous in
formation, inaccurate information, and the defense counsel should 
have an opportunity to check out the materia l in a presentence report, 
and to challenge it.

The problem with rule  32(c) is tha t i t doesn’t permit an evidentiary  
hearing. That is to say, if the defendant challenges some factual asser
tion made in the presentence report,  does he have an opportunity—he 
has an opportunity to make a statement, but there is no indication in 
tlie  rule whether  he may offer information. That  is to say, there may be 
a factual fight whether he can submit evidence, submit material chal
lenging something in the presentence report.

Although the defendant  may look at the report, he should have an 
opportunity  to challenge it  if there is some factual dispute on some
thing appearing  in the report. He should have had th is r ight here, but 
I just can't  put my finger on it r ight  now.

If  I could turn to rule 43.
Mr. IIungate. Is that on page 20, (3) (a) , rule 32—is it rule 32(3) (a) 

on page 20 ?
Mr. Friedman. I ’m sorry, tha t’s right.  “The court shall afford the 

defendant  or his counsel an opportunity  to comment thereon,” that is 
to say. if the report is submitted he can say, “Well, it is true,” or “ It  
isn't true,” but there is noth ing in the rule tha t would permit him to 
offer evidence.

Suppose there were a claim, as in the IFesfon case, which I cite in 
my statement, that he is a notorious narcotic dealer on the west coast, 
and that  is in the presentence report. And he gets up  there and says, 
“I'm  not a notorious narcotics dealer on the west coast”-----

Mr. II ungate. Just the  east coast.
Mr. F riedman. Well, what does he do at th at point ? The rule under 

(3) (a ) simply says he can comment. Well, can he offer some evidence, 
affirmative evidence, and challenge the statement at tha t time? Sup
pose it says he beats his wife all the time. Can he offer his wife and put  
her on the stand and say, “Is it  true th at I  beat you, or don’t beat you ?”
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Al l the  rul e would pro vid e is to let him commen t on som ething in 
the pres entence repo rt,  ra th er  than  to offer affirniative evidence on 
som eth ing  th at  may  be in fac tual disp ute . So, I th in k the  rul e should 
say , “To c omment and subm it evidence there on.”

Mr.  W iggins. W ould the  consequence of ad op tin g a rule  t ha t would  
pe rm it a n ev ide nti ary  he ar ing force presentenc e re po rts  to conta in only 
th at ma ter ial  which was admissible in evidence, as dis tinguish ed from 
hears ay  inf orma tio n which is now pre sen t in the  presentenc e rep ort  ?

Mr. F riedman. B ut  mos t presentence rep or ts don’t have fac tual 
asse rtio ns,  they m ay have something about  where  th e person works. In  
othe r words, t hat  is the k ind  of  issue th at  doe sn’t come up very ofte n in 
presen tence report s. An d the problem is th at somet imes presentence 
repo rts  have accusations of oth er crimes, and because of  t hat  th e sen
tence may  be a severe one.

Mr.  H ungate. But  isn ’t the re a burde n-of-pr oof problem ? Ta king  
your  narcot ics  a llegat ion  in the  presentence repo rt,  wouldn’t it  be the j

so rt of  th in g where the  de fen dant migh t say, “Well,  th at  is no thi ng  
bu t a l ie? ”

Custo marily  when a sta tem ent  or  cha rge  is den ied,  the burden 
then  sh ift s to the  othe r pa rty  to establ ish  the  fac t.

Mr . F riedman. W ell,  pres entence repo rts  a re very pecu lia r animals 
because the  Supreme Court  back in Wil liam s v. Ne w York  says you 
real ly don ’t have t o show it to the  d efe nd an t a t all,  i t’s ju st an aid,  i t’s 
no t rea lly  the  kin d of  th ing th at  the  defense has to look at,  he wan ts 
a genera l sense of  what the  de fen dant is all abo ut, and he wan ts peo
ple  t o be f ree  t o comment to  pro bat ion  officers.

Mr. II ungate. I ’m sorry  to keep in te rrup tin g you, bu t the  de fen d
ant’s sit ua tio n is ra th er  impossible. Someone can make any  allegation  
in the  wor ld ag ain st you and pu t you to the  burden of  disprovin g it.
Tha t, it  seems to  me, would be con tra ry to the nor ma l procedure.

Mr. F riedman . But  if  he wanted to, if  he wanted to pu t on some 
fac tual asse rtion to disprove some elements in the  presentence rep or t, 
pe rhaps he  should  hav e th at  opp ortun ity , maybe i t should  be re str icted , 
maybe in the judge’s discretion.

Mr. W iggins. W ould you exte nd th is as well to the  so rt of  in for ma l 
pres entence rep ort subm itted  by the de fen dant,  le tte rs of recommen da
tio n and c omm endation, some o f which  pro sec uto rs th ink are  out-and - 
ou t lies?

Mr. F riedman. T hat’s fine, let the  pro sec uto r sub mit  som eth ing  on 
the oth er side.

Mr.  W iggins. T o what extent?
Mr.  F riedman. I  would th ink th at  both  sides  should  be able to pu t 

it  in. The trouble now is th at  presentence repo rts go up  the re,  there  «
are  all kin ds of inac curacies, false  accusat ions , and up un til  rule  32 
was  proposed, he c ouldn ’t even see it,

Mr. H ungate. A t pre sen t, a de fend an t doesn’t even see the  pr e
sentence  rep ort. A t lea st unde r the  amend ment, he will ge t an op por
tu ni ty  to see i t and comm ent on it.

Ms. H oltzman. May I  ask  a question ?
I  th ink th at  is a very fun dam ental  question, wheth er the  pr e

sentence repo rt ought to contain  in it  to beg in with. I  do n't  know 
wh eth er it  is rel evant th at a def end ant  bea ts his  wife, necessa rily,  to 
a sentence.
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Mr. F riedman . Well, ev ery thi ng  goes into a presentenee rep or t, 
how he relate s to neig hbors, how he tre at s his  childre n, how he works 
on a job, every thing  is in it. An d the  pro bation officer goes ou t and  
makes a  to ta l inv est iga tion to find  out what the  man is.

Ms. I Ioltzman. I  guess mv ques tion  is wheth er th at  rule  r eal ly begs 
the ques tion  as to what inf orma tio n ough t to be in a presente nce  re
po rt,  and is it rel evant to  the is sue o f the sentence ; and t hey ta lk  ab out  
his  chara cte ris tics, shou ld it supply inf orma tio n abo ut his  ch arac ter
istics, does he or  she get  up early  in the mo rning,  or go to bed late  
at  n ight , wh at is rel evant; and  shou ld we leave it up  to the pa rti cu la r 
pro batio n officer and  t he  p ar tic ul ar  judg e.

. I  don’t know wh eth er the re ough t to be some sta nd ard wi th resp ect
to th at . Pe rh ap s you wish to comment.

Mr. F riedman. Well,  I agree it ’s ru nn ing away from th at  prob lem 
entirely . And  the pro bat ion  repo rt,  up  un til  now, has  con tain ed all

v kin ds of  rum ors , al legatio ns which are  never substa nti ate d. The prob a
tio n service fo r the  most par t is a we ll-t rained org aniza tio n th at  goes 
ou t and tr ie s to find out som eth ing  abo ut the  de fend an t as a huma n 
bein g, bu t all  kin ds  of garba ge get s into  it, and th a t’s a whole oth er area.

Mr. H ungate. As you can see, ou r skil l is pu tti ng  th ings  off, like  
we did  in rul e 410 of the  Ru les o f Evidence. I t seems to me that  now we 
are  ge tti ng  int o the whole question of  sentenc ing,  whi ch pro bab ly 
sho uld  be dea lt wi th in our work on rev isio n o f th e c rim ina l code.

Ms. H oltzman. My ques tion is, has  th ere to be a pres entence rep or t, 
and the  ques tion ------

Mr.  H ungate. Wh at ’s in it . Go ahea d.
Mr. F riedman. L et  me touch very brie fly  on rule  43, only because I 

ha d some exp erie nce  in deal ing  wi th one sm all prob lem. R ule  43 (b) (2) 
dea ls wi th the problem  o f the  de fend an t who is d iso rde rly , disru pti ve , 
and the n gets thr ow n out o f the cou rtro om, and  th is is an at tempt  to 
cod ify  the  decision of the  Sup rem e Cou rt in Ill ino is  v. Al len.

Now, I  was  the au tho r of a rep or t, coa uth or of a repo rt  to  the  
New Yo rk  C ity  B ar  Associa tion on dis orde r in cour t, and I  can assure 
you th at  d iso rder  in the court  is so ra re  an occu rrence in the  Fe de ral 
cour t th at there rea lly  is no point  in deali ng  w ith  it  in a gen era l rul e 
of  thi s kind . The re  is no need fo r it  in th is p ar tic ul ar  situation .

Mr.  H ungate. Wh at  section  of  rule  43 are  you ad dre ssing  ?
Mr. F riedman. 43( b ) (2 ).
Mr . H ungate. All rig ht .
Mr.  F riedman. “Engages in conduct such as to ju st ify being ex

cluded  fro m the cou rtro om.” Now, the  Sup rem e Co urt has  said in 
• Ill inoi s v. Allen  in an ex tra ordina ry  sit ua tio n the jud ge  in orde r to

con tro l his cou rtroom can remove someone,  whoever  he is, inclu din g 
th e de fend an t, he  gets  his  wa rning , and othe r th ings  ahead  of  time . 
And  it ’s there , th e inh ere nt pow er is the re.  And I  th ink by pu tt in g it 
in  the  ru le it ’s too  h an dy  a weap on fo r th e judg es. There  rea lly  is no 
po in t in try in g to  deal with it  in a gen era l rule  of th is kind , it ’s such 
a ra re  occur rence.

Mr. H ungate . L as t year , we received a comm ent on th is  rule  t ha t I  
th in k is pr et ty  good. The de fen dant,  befo re he could be excluded, cer
ta in ly  wou ld have  to  be warne d about his conduct, and warne d th at  
his  misbe hav ior  could  occasion his  exclusion.
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Mr.  F riedman. A bsolute ly, it should  incorporat e wh at the  Supre me  
Co ur t sa id in Ill inoi s v. Allen .

Mr. I Iungate. Altho ug h you don’t fa vo r it at  all.
Mr.  F riedman . I don’t th ink it ’s nece ssary, rea lly,  it  ju st  doesn’t 

hap pen . And let  me just  add  one oth er pr oblem------
Mr. I I ungate. Bu t it  has  happ ened.
Mr. F riedman. It  hap pen ed ha lf a dozen times, and  th at’s ab out  it. 

In  ot her words, i n th e F edera l court the re are  so few occurrences of th is 
kin d—and  the Chicago case was about the only  noto rious Federal  case 
in which it happened,  it  occasionally h appens wi th a di stu rbe d d efen d
an t in a State  court  action,  but it ’s a very  ra re occurrence.

Air. H yde. The  Manson case.
Mr. TTungate. Mr. I lv de ?
Mr. H yde. I was ju st  sug ges ting the  Manson  case.
Mr. F riedman. Th at  was a S tat e court case.
Mr.  ITyde. I u nd ersta nd  that.
Mr . I I ungate. It  does happen.
Mr.  H yde. Yes.
Mr. F riedman . Le t me just offer one othe r prob lem. Th ere  is a 

recent  9th circuit  decis ion, United States  v. Ive s, which I  mentio ned  
in my sta temen t; the  cit ati on  is 504 F.  2d 935, and there  there was 
an obstru ctiv e de fend an t and the  jud ge  kicked him out  of the co ur t
room : and  there  he wouldn’t let  him  come back to test ify  in his  own 
beh alf .

I t ’s one th in g to say  the  de fen dant has to leave when othe r peop le 
are  test ify ing because he is m aki ng  so much noise, bu t in the  Ives  case 
the  Feder al jud ge  kicked him out, and  when he wan ted  to  come back  
to  tes tifv him sel f to tel l his sto ry to the ju ry , the  jud ge  wo uld n’t let  
him back  in.

So, I  th ink,  if  the re is going to be such a rule, which  real ly  is not , 
I  th ink,  necessary , it  shou ld clearly  allow the defen dant to come back 
and  test ify on his  own behalf befo re the ju ry . That ’s ju st so fu nd a
men tal a righ t, to tell  your own vers ion of the  crime, th at  you can’t 
allow the  rules to be so gene ral as to kick him  out  fo r the  res t of the 
tr ia l. In  othe r words, the pro secuto r mav pu t on his  case, the  de
fen dant  is very dis tur bed and star ts  making  noise, and  the n he gets  
kicked out and can’t even come bac k when  i t's  time f or  him to pre sen t 
his s ide o f the  stor y.

I  th ink if  you hav e such a rul e it  should  clearly have a specific— 
well, anoth er excludin g clause  th at  would say  th at  he can re tu rn  fo r 
the  purposes of  pre senti ng  h is case to the  ju ry .

Th at  is anoth er area  where  the rul e ju st  doesn’t seem to cover th at  
kind o f situa tio n.

Mr. Blommer. Mr. C hairm an, if  I  could.
Mr. ITungate. Yes.
Mr. Blommer. App aren tly  your  tes tim ony is th at  you believe the  

nd n as d ra fte d will change the  Alle n  case, is t hat cor rect?
Mr. F rtedman. No ; I  don’t a t all.
Mr.  Blommer. I f  you are giv ing  us the Ives  situa tio n, wi th the 

Alle n  case in th is  rule,  the  res ult  wou ld have  to be acc ord ing  to the 
tea ch ing  in  Al len,  which would  req uir e a warning  and  some s tand ar d 
as t o the  ap pro priat eness of ma kin g the  g uy leave t he  co urt roo m, an d 
then a llowin g him  bac k in.
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Mr. Friedman. Well, Allen is a perfectly  reasonable case, it says 
certain warnings have to be given. AUen does not involve a defendant 
trying to testify. In Illinois  v. Allen  it wasn’t an issue whether he had 
to leave the courtroom when it  came time for him to test ify; that ’s 
what  happened in Ives.

Mr. H ungate. Before we leave Allen,  i f we are going to stay with 
that case we should, don’t you think , add language making the rule 
clearer ?

Air. Friedman. Absolutely.
Mr. Hungate. OK, go ahead.
Mr. F riedman. But  AUen did not deal with the situation where the 

defendant  was tryin g to testify. And I think it ’s jus t a terrible  th ing 
to say to a defendant. “You can’t tell your story to the jury  because 
you have been too disorderly .”

Air. Wiggins. Was that really the  factual situation  in Ives?
Mr. F riedman. Absolutely.
Mr. W iggins. Didn’t it involve the defendant’s misbehavior during 

the course of his own testimony ?
Mr. F riedman. W hat happened in Ives, he tri ed to testify once—he 

was disorderly in earlie r times—he then went on the stand, he tried  to 
present his evidence, and he started to be disorder ly at  tha t poin t; and 
the judge said, “Under Allen I can kick you out.”

I t’s true tha t he star ted to be disorderly when he star ted to testify, 
but it seems to me the judge has to explore other alternatives  to make 
sure that his story gets before the jury.

Mr. Hungate. Mr. Hyde?
Mr. H yde. In  the event the defendant persists to be disorderly, even 

while on the stand, saying all kinds of things and conducting himself 
so as to disrupt the adminis tration of justice, what about having a 
proviso for his deposition?

Mr. Friedman. That’s fine, absolutely fine. I think  it’s one thing 
to say a man can’t be present in the courtroom when other people are 
testi fying; and it’s another thing to  say tha t “Your story will never 
get to the jury because you are too disorderly.”

Mr. Hyde. So. if the court makes a finding that the defendant’s story 
on the  witness stand is so disruptive as to in terfere  with the adminis
tration of justice, then an oppor tunity shall be afforded, for example  ̂
to “ At two o’clock in the jail  to take your evidence deposition, counsel 
shall be present.”

Air. F riedman. Absolutely.
Mr. Hyde. And let it go at that. I can agree with that.
Air. H ungate. AIs. Holtzman.
AIs. Holtzman. I s your basic point, Air. Friedman, that  this lan

guage is broader than Allen?
Mr. F riedman. I t’s broader than Allen in two respects. Tt’s broade r 

than  Allen. No. 1, because the warnings th at are necessary now haven’t 
been discussed; and it’s broader than Alien because it may cover situa
tions where the man wants to testify, not merely his presence at the 
tria l.

Ms. Holtzman. So, your point is, if we are going to have such a pro
vision we track A lien.

Air. Friedman. Absolutely.
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Ms. Holtzman. And prefer rably  not have the provision because 
this is an implicit power of the court in any event, now.

Mr. Friedman. That’s right.
Now, if I could get back to the discovery provision, I think this 

raises the most serious policy problem-----
Mr. H ungate. Are you discussing rule 12.1 and rule 16 now?
Mr. Friedman. Yes, Mr. Chairman.
Rule 12.1 deals with the notice of an alibi requirement. Tha t is to 

say, the defendant must notify the prosecution at an ear ly point that 
he is going to rely on alibi. The prosecution then tells the defendant  
where and when the crime was committed; and the defendant must 
then tell the  prosecution what witnesses he has to show that  he was at <
a certain point, that, he was where he said he was, and wasn’t where 
the crime was committed.

And rule 12.1 runs then and requires the defendant, on pain of not 
being able to present any evidence of his alibi at the tria l, to submit 
the names of witnesses ahead of time.

Now, this goes to the very heart of what the due process clause and 
the sixth amendment is all about because it will require a defendant 
to incriminate himself because there is no other way—in fact, i t’s two 
constitutional provisions. If  he must supply the prosecution with the 
names of witnesses, then he is helping the prosecution in finding him 
gu ilty: there is no other way to interpret  th at kind of a provision.

No.  1. he does supply the name of witnesses. These people will im
mediately be interviewed by the FBI, or by other Federal agents. And 
a witness who—I have a little dialog in my testimony as to the kind 
of wav this kind of interview can take place. Federa l Agent.—“We 
have John Jones on a charge of  robbery on June 25, he says you were 
with him that  night.”

And the alibi witness who thinks  he is being accused of a crime is 
saying. “Oh, no, I wasn’t with him.”

And then, a t a later point he may offer his alibi and say he was in 
fact with John  Jones at a different point, then the testimony can be 
used against him.

Tf a witness, a defense witness is interviewed by the police, or by 
Federal authorities, by the FB I. it  necessarily can be a very intimidat
ing situation. It ’s not like when a defense lawyer tries to interview a 
prosecution witness, the prosecution witness says, “I don’t have to talk 
to you, goodbv.”

But if an F BI agent comes by and says, “We want to check out a 
story tha t was told , you were supposed to be with John  Jones tha t 
night.” it’s necessarily an intimidating  kind of situation. Besides 
which, the alibi witness can be called before a grand jury  and required *
to answer.

Now. you know the black- letter law is after an indictment is handed 
down t^e  Federal Government. Federal prosecutors are not sunnosed 
to use the grand ju ry to ga ther fu rthe r evidence on the crime for which 
the person was indicted. But  in the ETfslwrg case, what they did was 
convene a new grand  jur y up in Boston, which investigated the 
Pentagon Papers case, and said. “We are not gather ing evidence fo r 
the Los Angeles case, we have another crime tha t we are investigating, 
we think other things were happening;  and we have a right to con-
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vene the grand jury  and call people, even if they might have evidence 
relating to the earlier case.”

Now, in a drug  conspiracy, for  example, there might be an indict
ment handed down—or any other kind of conspiracy—the indictment 
is handed down and the Government finds other witnesses re lated to 
the conspiracy in some way, and sta rt bringing in these witnesses be
fore a grand  jury; they must answer the questions, and they sta rt 
gathering  evidence on the earlier  indictment.

Mr. Hungate. Let me intervene briefly, is there any constitutional 
objection to the alibi defense requirement?

Mr. F riedman. Well, the Supreme Court in Williams against 
Florida said it is reciprocal on both sides, tha t it will pass 
constitutional-----

Mr. II ungate. Wisconsin has had a similar statute for 20 years, 
maybe longer, I believe.

Mr. Friedman. Well, the  problem there is, the Supreme Court ex
pressly lef t open one question in the Williams case and said, “OK, the 
alibi rule can pass constitutiona l muster, except, suppose he doesn’t 
submit the notice, and at  the tr ial  he wants to p ut on an alibi witness.” 
Now. the  Supreme Court said there may be a s ixth amendment viola
tion there. The sixth amendment says a man shall have the right to 
confront  witnesses against him, and to present witnesses on his own 
behalf, and if you are saying. “We are  not going to allow you to pre
sent this  witness on your behalf  because you didn’t file a notice of 
alibi as required in the rules,” aren’t you in effect taking away a right 
tha t the sixth amendment confers?

The Supreme Court left  th at issue open. So, that one is a constitu
tional mat ter and still an open question.

Now, T have a problem there, what other sanction do you have if 
you don’t file a notice of alibi. You see, the wav in which this  happens, 
if he doesn’t file a notice of alibi, you can’t submit witnesses on that.

Mr. II ungate. Does 12.1(d) take care of that? lie may learn of 
additional witnesses during the tria l.

Mr. F riedman. But he has to file the notice ahead of time. If  he 
never files a notice, then he is in trouble.

Mr. Russo. Would it he all righ t, or would it be better if we then 
require the prosecution to request from the defendant  whether or not 
he intends to use an alibi defense, and if so, then submit the names 
of the witnesses?

Mr. F riedman. Well, that  would be better, except you still have the 
same problem, if  he doesn’t comply with the rules, then he can’t sub
mit a legitimate defense at a later time, and once the, witnesses-----

Mr. Russo. I guess tha t switches the burden to the prosecution. You 
know, at th at point the prosecution has the right to request he furnish 
the information, he gives them the list  of witnesses, and at  tha t point— 
it seems to me, if we are going to expand the rules of  discovery that 
are here, th at w’e ought to expand the rules fo r both sides, and make 
the case proceed as ouicklv as possible.

Mr. F riedman. Well, the problem with reciprocal discoverv is that 
before the indictment is handed down, the Government, the FB I agent 
is investigating a crim e: it has Government inform ants: it has a grand  
jury,  the greatest discovery device ever devised; and then an indict-
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ment is h anded down, the Gov ernment has done all th is disc overy, it' s 
done  enough to  convince a gr an d ju ry  th at  the re is probab le cause to 
believe he com mit ted  the crime.

Then you say, ‘‘We ll, you are  both  at the same point  now , a nd  from  
th is po int  on you sha re the  same kin d of discovery.” They are  not  at 
the  same point . The Governmen t is 20 miles ahead of the  defen dant 
because it alr eady  has all its discovery th roug h the  grand  ju ry . T hat’s 
the problem  the re th at  the  Gov ernment resources are  not  the  same as 
the  de fend an t’s. T o say that  the y both  s hou ld be trea ted  the  same way 
is to just------

Mr.  Rus so. Ex cept the  de fen dant is in  the best  positi on to know 
wh eth er o r not he committed  the crime.

Mr. F riedman . Bu t it requ ires  th e State  to  be p ut  to a te st.  In  o ther  
words, the due p rocess clause , an d th e se lf-i ncrim ina tion clause,  say the  
defen dant mu st do nothing  at all un til the Gov ernm ent has pro ved  a 
pr im a facie case. He doesn’t have to offer 1 ounce of evidence eit he r 
way  un til the G overnment  has proven i ts case.

An d now you are  say ing,  “We ll, maybe we can ’t p rove o ur ca se ; we’ll 
ask the d efense to  help us prove o ur case by  requ iring ----- ”

Mr. Russo. Are you say ing  by  s ub mitt ing the  l ist  o f alib i witnesses 
you are in effect te sti fy ing against  yo urself?

Mr.  F riedman. I t ’s not as str on g in the  alib i si tu at io n;  it  is as 
str on g in the  rule 16 (b). An alib i defense is a kin d of affirmative de
fense , in effect, in which it ’s o nly  af te r th e position  has  been prov ed, 
af te r the  Gover nment ’s case has been proved , th at  he comes fo rw ard 
wi th  oth er ev idence . Bu t, if  I could  ju st  tu rn  to rule 16-----

Mr. H ungate. Before we move on. I ’m still  inte res ted  in the  con
sti tu tio na l question. The  Wisconsin law has been in exis tence  since 
1955 or 1956—maybe longer. I woid d th ink over th is lon g pe riod of 
tim e some ingenio us attorn ey would hav e raised a cons tituti onal 
cha llenge to the  sta tute. I f  all I  had was an alibi—and th at  can 
ha pp en —I  wou ld come rig ht  up  to tri al  and say,  “I  wa nt to call  
some alib i witnesses.” The  jud ge would say, “No,” and I would rais e 
a s ixth amend ment argument.

I  can ’t see why the  Wisconsin sta tu te  would n’t have h it  th at  con
sti tu tio na l test lon g ago.

Mr. F riedman. W ell,  the  Sup rem e Court  had two  cases on it. and  
in the  ’Wil liam s case it express ly le ft  th at  issue open th at , “We are 
no t going to  pass on th at  issue now.” I f  the re were lower court  
decis ions on it, I  don’t know too man y. I t ha sn ’t reached t he  S uprem e 
Court  yet.

Mr.  H ungate . Yon w ante d to ta ke  up ru le 16.
Mr.  F riedman. T wan ted to go to rule 16, and  the re rea lly  is a 

fund am en tal  issue in the  ru le ; it ’s no t a ques tion of specific la n
gua ge—

Mr. H ungate . T’m sorry  to in te rrup t aga in. For the  benef it of the  
new m embers of  th e subcommittee.  I  t hi nk  I LS. att orneys  d islike rule 
16 as much  as the AC LU  does. We have  received a lot of le tte rs  about 
the rule , an d when you read them,  you find th at  pro sec uto rs don't  
like the  disc overy th at  t he  proposed rul e would req uir e the m to give. 
The ir  arg um en t is th at  a de fen dant can file a noti ce and  forc e them  
to  r eveal th ei r case ahead of  t ime.  They don’t ta lk  abo ut F B I age nts
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intimidating defense witnesses, but they think that there is a risk th at Government witnesses may be intimidated.
Ms. Holtzman. How would this rule work in a conspiracy case where you are charged both with a conspiracy, and a partic ular  crime, and th e alleged coconspirators will be, possfbly, alibi witnesses; how would that  work? I mean, do you have a serious problem of selfincriminat ion here?
Mr. Friedman. Absolutely, absolutely. In other words, in a conspiracy you would have a series of overt acts, you would have the agreement itself which would have to be proved; you would have tiie overt act to fur ther  the conspiracy, and you would have the substantive crime toward which the  conspiracy was directed.* Now, if he has to offer an  alibi tha t he wasn’t at a certain pointat any time, but was elsewhere, he may supply the names of coconspirators, people that he was with, tha t would in fact show evidence to show the conspiracy.
So, it’s entirely  possible since there are so many in the Federal area, so many conspiracy cases being brought, tha t he would have to offer evidence of witnesses tha t the Government didn’t know about, in order to dispute the fact tha t he was at a certain point at a certain time.
1 mean, there may have been two conspirators  tha t were together, the overt act doesn’t necessarily name him, he may not have been there, but he still has to offer a witness to the fact tha t he wasn’t a t a certa in point when the other conspirators were there;  and therefore he may offer the names of witnesses tha t the Government didn’t know about, thereby tightening the noose around him.
T th ink that the dra fters  of the rule in 1970 and 1971 didn’t have one important laetor, one impor tant legal development in fron t of them, and that  is the wav in which the grand jury  powers expanded in the - last 5 years. Grand juries are now so free to go to so many different areas, they don t have to show any reason at  all to call a wi tness; they can investigate all kinds of things without any kind of showing at all.1 he Supreme Court last year in the Calcmdra case said that they could 

have illegally seized evidence in fro nt of them; they can require someone to come in and violate his fifth amendment right,  and if the fifth amendment righ t is violated they can indict him nevertheless.
Grand jury power has just gone far beyond what I think the Judici al Conference has anticipated when they put this rule together. So, now a I  ederal grand ju ry can go so fa r and can get so much evidence in front 

of it. and complete its discovery in such a total wav that  af ter  it’s over and the indictment is returned it ’s just unfa ir to tur n to the defendant and say,
We want some more, we want a list of witnesses; we want documentary evidence th at you may want to submit tha t we didn 't get enough from the grand jury ; we want everything that you have in your favor.
So, I think the  whole discovery approach th at is being made in rule lfi(b)  ignores the development in grand  jury law over the last 5 years. And the Supreme Court has said in the Din&zio case we can get fingerprints, and voice exemplars, and all kinds of things out of a defendant; we can require him to speak:  we can get a handw riting sample out of 

him. They can do everything in the  g rand jury  tha t they  want.
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W hy  do they need fu rthe r discovery in lig ht  of th is exp ans ion  of  
gr an d ju ry  power? Why do they have  to  turn  to a de fen dant  and  say,

We wan t every witness you are going to rely on in your  defense, we wan t 
every documentary evidence th at  we couldn’t get through the gran d jury , we 
wa nt everything.

T hat’s wha t I  meant  when  I said  they don’t st ar t at  th e same po int  
aft er  an ind ictme nt is handed down. Le t’s not make discovery a one 
way street . I t ’s been a one-way street for t he  G ove rnm ent  th roug h the 
gr an d ju ry  s tage .

Now, if  we wan t to rea lis tically make th ing s even, you’ve got  to  give 
th e de fen dant the  same op po rtu ni ty to discover th at  the  prosecutio n 
ha d th roug h the  gran d ju ry . And th er efor el  don’t th ink you c an say , 
“W ell,  let ’s trea t everything  the same way  from th at  po int fo rw ard. ” 
it igno res t he way  in  which tlie g rand  ju ry  has  proceeded.

An d fu rth erm ore, on the point of se lf-i ncrim ina tion, the re is an 
example in  the S uprem e C ourt o f Cali forn ia offered in the Prudhomme 
case in which the y say, suppose the re is someone accused of  mu rde r, 
and the  defe nse has a witn ess who says it ’s self -defense , the  only  eye 
witn ess to the  crime ; to require the defense to ha nd  over the name of 
the w itness is to allow  the  Government  to prove  its  case in chief, nam ely  
th at  t he man in fact  com mit ted the  cr ime.  In  oth er words, the  witness 
may have  bo th incr im inat ing evidence and  ex culpa tory evidence. I f  he 
offers the name of the witness to the  Gove rnm ent , t hey  a re going to  be 
able to g et  the  witness and get him to of fer t he incr im inat ing evidence, 
so th at  the  defen dant can offer the  exculpa tor y evidence at a la te r 
point .

The Government  may  nev er have been able  t o prove the murde r if  
it  didn ’t get  the nam e of  th is witness. Th e de fend an t h as  to  give the  
nam e of  the  witn ess if  h e wan ts to  o ffer self -defense in the ca se ; and  
the Government  could nev er g et to th e j ury  w ith  that issue unt il it  ha d 
th is  w itness in fron t of  them.

So, fo r th is reason offe ring  the nam e of  a witn ess can very well 
inc rim ina te the  de fend an t and  ge t th e case to th e ju ry  in a way  th at  
the prosecu tion  co uuld  never have been able  to  do on i ts own resources.

Mr. W iggins. W ould you be less conc erned if  evidence whi ch ha p
pened to be the fr u it  of  the  discovery were  lim ite d to  reb ut ta l, and  
could not be used  in  th e case in chie f?

Mr. F riedman. T hat ’s wh at the Sup rem e Co ur t of Ca lifornia  did  
in two cases, the Jones  case  an d t he Prndhomm e case where in an affir
mative  defense, fo r example in the  case of rap e it  was impotence,  they  
ha d to pro ve ra pe ; and only  in th at  case  he offered the  defense of  im
potence, and  the Gov ernment wanted that, kin d of a defense,  the  
inf orma tio n re la tin g to th at  defense offered  up  to it. And the Ca li
fo rn ia  Supre me  Co urt said , if  t he re was anv  element the  defense ha d 
to offer up  to the  prosecutio n th at  would he lp them to prove the  rap e, 
the n you could n’t req uir e them  to do it. I t’s only  because th is  is an 
affirmative d efense, af te r the main c harge  is p roven,  th at  we will allow 
th at  defense to  ta ke  place. So, t ha t’s a b ig  im provem ent,  t hat’s a he lp ; 
the  prob lem is it ’s o ften not as c lea r-cut wha t’s an affirm ative  defense .

Fo r example, in a con spiracy  case where you may wa nt to  prove, 
want an affirmative defense to show t hat you' w ithdre w from  the con-
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spi rac y at  a ce rta in  point. We ll, th a t may  be an affirmat ive defen se, 
or  you may  conside r it as part  of the case in chief, the evidence may 
be a li ttl e equivocal in ce rta in  are as as to wh eth er some thing  is pa rt 
of an affirmative defense, o r i t’s part  of the G overn me nt’s case in  chief. 
So, the re  a re some a reas in which  the  lin e gets  blurre d. Bu t, you  know, 
in a cle arly a ffirmative  defen se i t’s easie r to d eal wi th i t.

Bu t, we ju st  object to any sit ua tio n in which the  de fend an t must 
offer a l ink in a ch ain  of  evid ence  which will ten d to p rov e th e G overn 
me nt’s case in chief, th at’s j us t no t fa ir  to requir e th at  under the  5th 
ame ndm ent .

Now, if  I can  go on with ru le 16, th ere are  a  series of  situa tio ns  in 
which the  Gov ernment is obl iged to  offer evidence to  the  de fen dant,  
which is a one-w ay stree t, wi thou t quest ion ; and  I th in k those areas 
should be clar ified .

Number one, the Jencks A ct mate ria l. Un de r the prev ai lin g rule s o f 
the  Jencks  Ac t you are  no t sup pos ed to get  any  sta tem ent from the  
witn ess un til  af te r he testifi es. Now’, most  juris dic tio ns  aro und the 
country  do no t hold to the st ri ct  req uir ement s of the  Jencks  Act. In  
New York,  I  know7, it ’s 24 hours  ahead  o f tim e. Some Fe de ra l ju dges in 
the  Ea ster n Dis tr ic t offered  it  be fore tr ia l. So, the  defe nse is goi ng to 
get  Jencks  Ac t ma ter ial , and to  hold the defense fro m ge tti ng  th at  
du ring  the  t rial  is ju st going to  ca ll fo r all kin ds of delays  in  t he  t ria l 
when  the defense looks it ov er : and if  he go t the mater ia l ahe ad of 
time, it  may be th at  the de fend an t is go ing  t o ple ad  gu ilt y if  h e sees 
all the  evidence ahead of  tim e.

So, Jencks  Act ma ter ial  cle arl y sho uld  be the  kind  of  discoverabl e 
ma ter ial  which is o ffered t o th e defen se ahe ad of  time .

Mr. H ungate. Co nsider ing  th e tim e, and  the  fact  th at  we have 
anoth er witn ess to  hear could we proceed un de r the  5 m inu te rul e here  
to make sure th at  all the mem bers  get  a chance to  get  t hei r ques tions in?  Ms. Ho ltzma n.

Ms. H oltzman. Well, I  pla nned  to ask  you abo ut an othe r are a, so 
I ’ll tak e th is op po rtu ni ty.  I ’m conc erned about the whole plea
ba rgaining  process, pro cedure  in which  rule 11 condones, sanctions, 
insti tut ion alizes, solidif ies, the like . I th in k we have  seen, at  least in 
recent  year s, a general  na tional awarenes s of the  problems in hear ing 
ple a-b arg ain ing . An d I  would like to  know  your  comments as to 
wh eth er or  not we ough t to provide  some lim ita tio ns  on the  ple a
ba rgaining  system in the  Fe de ral cou rts.  W ha t would happ en  if  we 
eliminated  t his , a nd  do you ha ve an y sugg est ions to  mod ify ing  its  use?

Air. F riedman. We ll, the pro sec uto rs and defense counsel------
Ms. H oltzman. Pe rh ap s you  haven’t thou gh t abo ut th is  area, in 

which case I  would like  to  ha ve yo ur  comments  a t a la te r tim e;  bu t if 
you have th ou gh t abo ut it,  I wou ld lik e to have your com men ts now7.

Mr. F riedman. We ll, I would like  to make ju st  tw’o com ments. The 
prevail ing system is tot al anarc hy  because in too many jur isd ict ions  
the defen dant af te r his law yer  an d the  prosecutio n have wor ked  out 
wh at the y th ink is a deal, the  d efen da nt  gets  up the re and is req uir ed 
to lie t o the  jud ge  sa yin g that  his p lea  was not indu ced by any promise 
of  a ny sentence, when  in fact  i t was ind uced by such a promise.

He  th inks  he is ge tting  a ce rta in  dea l, when  in fact  he  is to ta lly  
confused  as t o the deal he is g ett ing .
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The jud ge  may  pa rti cipa te  in the deal  in a cer tain way an d in fact  
push him into acc ept ing  a  plea  t hat  he doesn’t wa nt to accep t.

We have h ad  cases where because o f the long delay  in the t ri al  he may 
plead gu ilty even tho ugh he asserts  his innocence sim ply  because  it s 
the  only wav of  ge tti ng  out of ja il ; he can ’t raise hai l, and  the delay 
in t ri al  is a l ong  one. I t  gets to the  point  w here  the law yer  tel ls him he 
can walk  out wi th t ime  served i f he p leads g ui lty  to the charg e. l ie  says, 
“ I'm  innocen t, bu t th a t’s the on ly way I  can  get  ou t.”

Ms. H oltzman. I s that  true  in  F ed eral  C ourt,  too?
Mr. F riedman. No t as  much, in  th e Federal  court  you don’t have the  

long  delay, and you ge t o ut on bail  unde r the  Bai l Reform Act .
Ms. II oltzman. W ha t about the  chara de par t th at  you are  ta lk ing 

abo ut, does that  h ap pe n in Federal  c ourt, too?
Mr. F riedman. Absolutely.
Ms. II oltzman. A nd  it ’s un tru e when peop le say the y ha ve n' t been 

indu ced  to a pa rt icul ar  plea on the  basis of a pa rti cu la r promise?
Mr. F riedman. It  happens  all the  time.
Ms. H oltzman. I t ’s a  charade.
Mr. F riedman. I t rea lly  is a chara de  because  he th ink s he has  a 

ce rta in  d ea l; he  may not have the  deal he th inks ; the  lawyer may have 
been confused alxmt the  exac t ter ms; the pro secuto r may  no t be able  
to del ive r wh at he prom ises  to deliver.  An d wh at happens  is th at  he 
pleads  gu ilty , and the  judge gives  him a much longer  sentence th an  
he th ink s he is ge tting , and  he is stuc k wi th  it, th at 's  the cu rre nt  
situa tion.

Now, r ule  11 (e) is an a ttemp t to deal wi th th is,  and we’ve go t a hal f
way measure  by lay ing  all  t he doubt on the  tab le,  by req ui rin g the  dea l 
to be laid  o ut so th at  eve ryone  und ers tan ds  w ha t i t is, an d if  he doesn’t 
get  w hat  he b arga ins for , he wi thd raw s the  plea.

Ms. I Ioltzman. I'm th inking  m ore abo ut the pub lic intere st in ha v
ing  tr ia ls  in certa in circumstances , and fo r example I would br ing to 
yo ur  att en tio n the  origin al tri al  of the  or igina l “W ate rgate  eigh t,' ’ 
who were going  to  p lead guilty  to  av oid the  exp osure o f th e t ru th ; and  
we have seen th at  in some othe r ins tances  in the  Wate rga te pro secu
tion , and there hav e been some art icles dealing  with th at  mat ter as 
well, th at  t he  use of the  plea ba rgaining  p rev ented  the pub lic from an 
exposure of the  t ru th  t hrou gh  the  t rial  process. And I th ink there are  
serious  questions abo ut the use of plea  ba rgainin g, and  pe rha ps  it 
should not be used  in instance s where pub lic  officials are  charge d with 
crim inal  offenses. I wou ld l ike you  to comm ent on th at .

Mr. F riedman . W ell,  in the  W aterga te  tr ia l they pleaded gu ilt y to 
the  ch arges of which the y were accused, so there  was no barga in.  T hey  
were ind icted  f or  c ert ain  t hin gs  th at  the y plea ded  gu ilty to. To n can ’t 
require them  to  go to tri al  when the y plea ded  gu ilty to the  maxim um.

I saw some sta tis tic s from  En glan d,  and  En glan d has no problem 
at all about the  court  ca len dar; 70 perc ent of  the  people plead gu ilt y 
any how: they do. I mean, t he cha rge  comes up, they say, “ I ’m g ui lty ,” 
and  the re is no ba rgaining  in effect at all. The problem comes up be
cause pro secuto rs oft en  overind ict. That  is to  say, the y will indic t 
someone who robs  a mai lbox , the re may be four  or  five tech nical 
charges , each of  them a 5-yea r sen tence;  the prosecutor ind icts  on all  
five o f them.



27

Now, the judge knows, or everyone knows, th at the fai r sentence is really a single act, and he should only be prosecuted for a single act and only get 2, or 3 years. So, someone has to come and negotiate and make sure th at tha t is what the man gets. You can’t deal w ith a pleabargain ing problem—the plea-bargaining situation can’t deal with overindictment. Tha t is to say, i f the prosecutor just decides to push every conceivable charge and requires the man to go to t ria l on every conceivable charge. There should be some process whereby the charges tha t should be dismissed get dismissed; and that’s a negotiation of some sort with  counsel. And I see no reason why tha t can’t go forward where everyone knows the final point you are going to arrive at, why you can’t do that through negotiation ahead of time.
I agree there are some exceptional situations when the judge should not accept the plea, but tha t’s in the judge’s discretion, he can always say, “I refuse to accept the plea,” he doesn't have to. That may be one way of getting  out of the problem.
Mr. II ungate. Your time has expired. Mr. Hyde?
Mr. Hyde. I  have no questions, just  a very brief comment. I  think  from the defendant’s point of view he would hate to have the presentence investigation limited to stric t rules of evidence because when your man is guilty, you want to prove tha t he was an alta r boy; he was a Vietnam veteran; he was an Eagle Scout; he gives money to the church, all this extraneous information is all you have going for him a t tha t point. So, if you limited it to the st rict rules of evidence, why, I think you are hurtin g the defendant  as much as you are helping  him.
I think  if  you permit a hearing  on the presentence report and challenging the material in it, you are fur ther pushing off the finality of the judicial process, which is a b ig faul t today.  T think you just have to leave it to the discretion of the judge. If  there is some flagrant , outrageous s tatement  tha t the man was convicted in Hempstead, N.Y., and he’s never been in Hempstead, you have to leave it to the fairness of the judge to permit some showing on that.
But to formalize another hearing from which there ought to be an appeal is just fu rther obstructing justice in the long run.
I would be very careful in limiting the presentence investigation because it helps probably more than  it hurts the average defendant.Mr. Friedman. I agree with you, Mr. Hyde, T don’t think anyone 

was suggesting that.  I just think tha t in a situation you described, where he was never in Hempstead, N.Y., he should have some opportunity to show th at;  and there is nothing in the rule that would allow tha t.
Mr. Hyde. Other than the discretion of the judge. But if you formalize that, you are getting into another tr ial,  and possibly an appeal from that,  and I think  you create an awful problem.
Ms. Iloltzman mentioned the relevance of what was in the presentence report, and from my point of view, if I was the defendant, I would want it as irrelevant as posible. If  your man is gu ilty, you need all the irrelevancy you can muster, so I would think.
Mr. II ungate. Mr. Russo?
Air. Russo. Just to follow up a little  bit on what Ms. Ilolt zman was ta lking  about, when you referred to the 70 percent of the cases
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in  En glan d th at  plead gu ilt y anyhow, t hat is much dif ferent  tha n th e 
ple a-ba rgain ing si tuati on  we are  ta lk ing about .

Fo r exam ple, you take the Agnew case, there was plea ba rg aining  
the re.  In  my pa rt icul ar  circums tanc e, I  wou ld have ra th er  had th at  
one going t o t rial , and no t take plea  ba rg aining  because we cou ld h ave 
foun d out th ing s th at  may be more  rel evant, mo re im po rta nt . Th ere  
are ot her  cases of t ha t, inv olv ing  pub lic officials.

Ge tting  back  to disc overy, it ’s been my prac tic e as a form er pro se
cu tor  in the  State  court s back  home, th at  the St at e court s make just 
abo ut every  iota of evide nce ava ilab le to the def ens e; bu t in the  Fed 
eral  court  it ’s ju st  abs olu tely  differen t. You know , wh at  would you 
like to hav e expanded in  the  Fe de ral  co ur t as  fa r as discovery 
pro cedure  ?

Mr. F riedman . Well , ju st  on Monday th e U.S.  at torney  fo r th e 
easte rn distr ic t, Da vid  Tr ag er , announced th at  hi s pol icy from now 
on wou ld be to  ope n up  his  pro secuting file, complete discovery, th e 
en tir e pro sec uto r file  goes to  th e de fend an t r ig ht af te r the  ind ictme nt.  
And  Mr.  Sev illa  was te lli ng  me th at  is the pra cti ce  in San Diego as  
wel l, and othe r places in  Ca liforn ia.  Th e St ate pro secuto rs do it  be
cause i t s aves t ime .

Air. R usso . O bvious ly it ’s no t so methin g that  is un ifo rm  th roug ho ut  
th e dis tricts .

Air. F riedman. T hat ’s r ight .
Air. R usso. That  is som eth ing  I  th ink we o ug ht  to get  to, it  ou gh t t a  

be  un ifo rm , no t only in discovery ma tte rs,  but  also as m uch as we pos
sib ly can in sentenc ing,  and I  d on’t wa nt  to  g et involve d in  that  now.

Bu t, as fa r as t he  di scovery end o f i t, you  be ing  on the defe nse  side, 
wh ere  do you  see th e problem s as  far a s you defen din g ind ivi duals  ?

Air. F riedman. W ell,  I  th in k th at  the  mate ria l which the Su prem e 
Co ur t said should be han ded over, Bra dy  mate ria l, Jencks  Ac t mate
rial , sho uld  be handed ove r at  the  e arl ies t po int in  t he  process.  Sta te 
me nt  fro m Government  witnesses they  are  pl an ning  to  make should ' 
be handed  ove r as ea rly  as possib le because it  wou ld rea lly  he lp to 
dispose  of  the case.

Br ad y ma ter ial , exculpa tory ma ter ial , there sho uld  be a un ifo rm  
ru le  on th at . T he cir cuits  ar e all over the  lot  on w ha t is B rady  mate ria l. 
Th e second cir cuit has a tr ip ar ti te  rul e on mate ria l which is cle arly 
ex cu lpa tor y;  not clearly exc ulpato ry,  o r may  be exc ulp ato ry.  A nd, de 
pend ing  on the  k ind of  m ate ria l it  is you ge t i t, if  you  ask fo r i t. g et it  
be for e the  tr ia l. Th ere is som eth ing  like six or  seven subdivisions on 
whe n you get  y our Bra dy  ma ter ial . You hav e to ge t it at  some po int , 
bu t exac tly when  you g et it is a ll over the  lot.

Now, here is a n op po rtu ni ty  to  la y out i n the  F edera l rule s m ate ria l 
th a t must be handed over. It 's  not like  s ay ing  it  should,  o r s hou ld no t 
be handed over. Th e Sup rem e Court  s aid  it  m ust  be handed over, and 
the only issue is w hen and how.

Now, if  t hat  m ate ria l were  hand ed ove r in a u nif orm way,  p rov ide d 
by  the  F ed eral  C rim ina l Rules, it would rea lly  p ush  th e whole proce ss 
forw ard,  it wou ld encourage  p rosecuto rs to do wh at they have done in 
the e astern  d ist ric t and San Diego.

Air. Russo. Can  I  ju st go to ano the r question? On a motion to su p
press, do you feel we should  have a more ex panded del ineatio n o f w hen
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the motion to suppress is being used? F or example, in my region you can use it only p rior to t ria l; back home you can use it during tria l.Mr. F riedman. Well, there is some value in determin ing it as f ar  ahead as you can because sometimes you don’t want to go to tria l. If  some pa rticular evidence is not going to be admitted, the man is going to plead, and he should know that  as early as possible in order for anyone to adequately prepare for  trial.
Air. Russo. What about a provision for substitution of judges, not just from the distr icts; do you feel that  would—say, fo r example, in the first case it would be automatic. I)o you see that  as a helpful thing?Mr. F riedman. That would be a helpful thing. In other words, the California  system where you can challenge a judge for cause once, and tha t is it.
Mr. Russo. I can tell you, back home, if you make a challenge for  substitution, you are in a lot of trouble; and that’s why I think  we ouirht to have a provision in here, on a first case.
Mr. F riedman. Well, some States, I know in California, and I  think Illinois  and Indiana  they allow a one-shot challenge of a judge.Mr. Russo. In the Northern Distr ict of Illinois  it’s automatic.Mr. F riedman. There are some judges that don’t try  very many cases tha t way. and people get the picture. I think it serves a useful disciplinary method as well. I think some of the judges will want to comment on tha t one.
Mr. Russo. I ’m sure they would. I  don’t have any fur ther questions.Mr. H ungate. Mr. Wiggins?
Mr. W iggins. I  don’t have any.
Mr. H ungate. Mr. Mann?
Mr. Mann. No questions, t hank you, Mr. Chairman.
Mr. H ungate. There are some things I want to touch on here. The subcommittee received a suggestion about rule 43. You suggested tha t subsection (b) should be redrafted.  Would the following language be an improvement—“Persists, afte r having been warned tha t disruptive conduct will cause him to be removed from the courtroom, in behavior which obstructs the progress of trial .”
Mr. F riedman. Partly.
Mr. H ungate. That would take your problem away.
Mr. F riedman. I t would take one-half of it away,' but then I ’m stil l dealing with the problem-----
Mr. H ungate. I understand. I ’m finding U.S. attorneys  have the  same objections to some of the other rules tha t you do.' they  think giving the names of Government witnesses is goiiig to make conviction more difficult, and will not improve the admin istrat ion of criminal justice.
The subcommittee has received some objection to tha t par t of mTe 1G making discovery mandatory on request, rather than controlled by the court’s discretion. I take it tha t you would favor tha t part of the rule.
Mr. F riedman. Now, you see, my answer to that is. what I  do is give them the Jencks Act statement  ahead of time. In other words, don’t give them the list of witnesses, but give them the Jencks Act statement, and not just 24 hours ahead of time, some appreciable time.
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Any prosecutor is going to say when he hands over Jencks Act ma
terial'. he really has an awful lot of pleas because then the lawyer goes 
to the defendant and says, “Look what they’ve got against you”, and 
the guy says, “Well, all right , let’s plead for something.”

And it really will push the whole process, as well as help the de
fense to appear  at trial.  I mean, eventually they are going to know 
the names of the  witnesses, as soon as they are going to get the Jencks 
Act material. So. I  would answer the problems of the U.S. attorneys 
by doing what the eastern district does, which is handing over the 
statements of the witnesses against them. They have been able to live 
with it, and they think i t improves the administration  of jus tice from 
thei r point of view.

Mr. H ungate. When it comes to the alibi defense provisions, you’d 
just  as soon they weren’t there.

Mr. F riedman. I  think I would just as soon drop them altogether. 
And as I say, I  th ink the way to improve rule 16 is to require the  cate
gory of things,  Jencks Act material, Brady material, clearly specified 
when it  is supposed to be handed out; and the criminal record of the 
witnesses, and the defense. There is one last technical problem, and 
tha t has to do with  attorney work product. I think  there is some bad 
drafting in some of these rules. I f I can just turn to one last issue, 
rule 1 6(b) (2)-----

M r. IIungate. 16 (b ) (2), yes.
Mr. Friedman. 16(b) (2) , information not subject to disclosure. This 

is at the top of page 16.
Mr. II ungate. Yes.
Mr. Friedman. “This subdivision does not authorize the discovery 

or inspection of reports, memorandums, or other interna l defense 
documents made by the defendant, or his attorneys, or of statements 
made by the  defendant, or by Government or defense, witnesses.”

In  other words, this  deals with work product, and I think  it’s not 
a c lear definition as the Uniform Rules of Criminal Procedure, which 
the State  National Commissioners on Unifo rm State Law have a 
bette r definition of work product, I think, which makes clear what  it  
is. I  have i t on page 20 of my statement, and I think  t ha t’s a better 
technical definition of what they are trying  to get at.

Mr. II ungate. You think the definition of work product  cited in 
your statement is a better technical definition ?

Mr. F riedman. Th at’s right because the problem is, sometimes fac
tual  material and legal material are intermixed,  and you don’t get 
anyth ing under this rule. But under the State  rule they very clearly 
specify what i t is, what is factual and what is lega l; and they require 
the factual elements to be offered up.

Mr. II ungate. One last question. The amended rules prefer the sum
mons over the warrant. Do you think the rules should define “valid 
reason.” or should the courts work out a definition of “valid reason” ?

Mr. Friedman. Well, I know Mr. Wiggins, and I had a dispute 
before the Kastenmeier subcommittee on “probable cause,” and “rea
sonable cause” to just ify a wiretap, and “founded suspicion,” “valid 
reason,” we had a lot of words which involved slightly different te sts ; 
I  think we may have to let the court decide what a “valid reason” is.
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Mr. Hungate. And not attempt to define that  in the rule ?
Mr. Friedman. I think  tha t’s probably right.
Mr. H ungate. Thank you very much, you have been very helpful .

IIO FS TR A UNI VE RS IT Y,  
Hempstead, N.Y., March 1}, 1915.Uon. William L. H ungate,

Chairman, Subcommittee on Criminal Justice, Congress of the United States, Committee on the Judiciary, House o f Representatives, Washington, D.C. 
Deab Congressman : Thank you for your lette r of February 27, 1975 in whichyou ask me to send you a statement of exactly which changes the A.C.L.U. would like to see made in the pending amendments to the Federal Rules of Criminal Procedure.
The changes we would recommend are as  follow s:Rule  4-—No change.
Rule 9.—No change.
Rule 11.—Renumber present Rule 11(c) (4) as Rule 11(c) (5) and add a new paragraph  11(c) (4) as follows:

. . . tha t he lias the right to an attorney or to have an attorney appointed for him through all steps of the legal process; th at he has the right  to secure and present  his own witnesses in his defense and confront the witness against him ; tha t he has a 5th Amendment right not to incriminate him self ; and tha t he has a r ight to t rial  by jury.
Rule 11(e) (6) should be amended as follows :

Evidence of a plea of guilty, late r withdrawn . . .  is not admissible for any purpose in any civil or criminal proceeding against  the person who made the plea or offer.
Rule 12.1.—Delete the ent ire rule.
Rule 16.—In Rule 16( a)(1) (E) eliminate the phrase: “within the knowledge of the a ttorney for the Government.”
Add a new paragraph, Rule 16(a) (1) (F ) as fol lows:

Upon request  of a defendant the Government shall furnish to the defendant any materia l which is required to be furnished to the defendant pursuant to 18 U.S.C. § 3500.
Add a new paragraph 1 6(a)(1)(G ) as follows:

Upon request of the defendant the Government shall furnish  to the defendant those portions of grand jury  minutes containing testimony of the accused and relevant testimony of persons whom the prosecuting attorney intends to call as witnesses at  the hearing or trial.
Add a new paragraph 16(a) (1) (H) as follows :

Upon request of the defendant the Government shall furnish  to the defendant anv materia l or information within its possession or control which tends to negate the guilt of the accused as  to the offense charged or would tend to reduce his punishment therefor.
Add a new paragraph 16(a) (1) (I)  as follows:

The prosecuting attorney shall inform defense counsel: (i) whether there is any relevant recorded grand jury testimony which has not been trans- scribed; and (ii) whether there has been any electronic surveillance (including wiretapping) of conversations to which the  accused was a party  or of his premises.
Eliminate proposed Rule 16(b) and substitute the present rule 16(c).Rule 16(d) (2) : At the end of the first sentence, add the following:. . . except that the defendant shall never be prohibited from introducing evidence tha t would tend to negate his guilt or would tend to reduce his punishment therefor.
Rule 32(c) (3) (A) : Add at the end of the paragraph :

. . .  or, at the reasonable discretion of the court, to introduce testimony or evidence relating  to any alleged factua l inaccuracy contained in the presentence report.
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Kulc -JJ.—Elimina te Rule 43 (b )(2) , or in the  alte rna tive, substitute the fol
lowing parag rap h:

After being warned  by the cour t of the consequences, engages in conduct 
which is such as to jus tify  his being excluded from the courtroom, except 
th at  the defendant shal l be permi tted to re tur n for the purpose of testi fyin g 
in his own behalf.

I believe the reasons for these recommended changes were outlined in my 
testimony and do not have to be repeated now.

Thank you for your  courtesy and interest in our suggestions.
Sincerely yours,

Leon F riedman , 
Professor of Laic.

Mr. Hungate. Our second witness today is Mr. Charles Sevilla, chief 
trial  attorney, Federal Defenders of San Diego, Inc., testifying on 
behalf of the National Legal Aid and Defender Association. I appre
ciate your being here. Do you have a prepared statement ?

TESTIMONY OF CHARLES M. SEVILLA, CHIEF TRIAL ATTORNEY, 
FEDERAL DEFENDERS OF SAN DIEGO, INC.

Mr. S evilla. Ye s, s ir.
Mr. I I uxgate . W ithout ob jec tion it  wi ll be ma de p art  of  the reco rd  

a t th is  po in t, an d yo u may  read  it,  or  proc eed from  it,  ho we ver you 
see fit.

[T he  pr ep ar ed  s ta temen t o f C ha rle s S ev ill a,  fol lo w s:]

S tatement on B ehalf of the  National Legal /Vid and Defender Association

(By Charles M. Sevilla, Chief Trial Attorney, Federal  Defenders of 
San Diego, Inc.

On 1 August 1975, the  proposed amendments  to the  Federal Rules of Criminal 
Procedure  will become law unless the re is inte rven ing congressional  action by 
way of amendment. While many of these rules announced by the Supreme Court 
o f  the United Stales on 22 April 1974 ini tia te needed reforms of the  Federal 
Rules  of Criminal Procedure, Congress should give par ticula r atte ntio n to sev
era l sections of dubious merit. This stat ement  is d irected toward offering amend
ments to the  rules  as now proposed with  a view toward insuring  jus tice  to all 
sides in cr iminal litigation .
Proposed Pule  1J

In amending Rule 11 to recognize and deal with plea barga ining,  the proposed 
amendment makes a pragmatic recognition of rea lity in tlie busier crim inal 
courts. Requi ring the plea barga in to be of record insures that  the court is ap
prised of all understandings  between the  prosecution and defense as to the de
fen dan t's quid pro quo for bis plea of guilty.  The plea agreement procedure 
[ li f e  i (1-61] is in genera l the proper means to accomplish this  goal. However, 
th at  section which requ ires  the tri al court  not to par tic ipa te in any plea dis
cussions should be omit ted from tlie proposed rule. This provision was no doubt 
draft ed  to prevent the tri al  court, from strong-arming  defendants into pleas of 
guilty. However, th ere  are strong off-setting  reasons for allowing the t ria l cour t to  
par tici pat e when both par ties wish the  tri al  cour t to do so. In cases where  a 
judge rejects a plea bargain, without some indication  of the range of sentence 
(ami  given the  enormous maximums with in which federa l judges may sentence 
defend ants), defendan ts will he forced to needless tri als and subsequent appeals. 
This  prospect could be el iminated by a simple conference between the prosecutor,  
defense  counsel and the tri al court to discuss a reasonable sentence.

Another  example  of the  impropriety  of thi s rule  is  where a defendant draw s a 
prosecutor  who refuses to engage in pica bargaining, or offers only to “remain 
silent” at sentencing. A defen dant is ent itled to know the general range of his 
sentence in return  for ente ring  a plea of guilty . Unless the tri al  court is given
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the  oppo rtunity of par tici pat ing  in plea discussions, many defe ndants will find 
themselve s given no a lte rna tive but  to pu t the government to proof at  a  tri al and 
subseq uent uppeal.

Itule 15
The broad expansion of Rule 13 to allow for  g overnment deposit ions should be 

limit ed only to the situ atio n in which the  government wishes to depose a material 
witne ss inca rcerate d due to inabili ty to make bail. This provision would allow 
for  inc arce rate d mat eria l witnesses  to give testimo ny and gain a speedy pre- trial  
release . The deposed witne ss would then be given a subpoena for tria l. Only 
upon fai lur e to appear at  tr ia l would the deposition be used.

'The expansio n of Rule 13 to allow for  unlim ited depositions by th e government 
is a dange rous step tow ard tri al  by deposition. Many fede ral cases involve tes ti
mony by key govern ment witnesses who are  paid  governm ent informan ts. Often, 
these  governm ent witnesses are  of unsa vory  cha ract er. The government, wishing 
to bury  the  unsav ory demeanor of the witness in a deposition, would move th e 
cou rt to depose the info rma nt arguing th at  a pre-trial deposition will insure 
the  safe ty of the  witness, and  upon subse quent  disap pearance  o f the  government 
witn ess the deposition would save  the  governmen t’s case. Such cases should not 
be saved. The government deposit ion rig ht should be l imite d only to those cases 
where materi al witnesses  a re inca rcer ated .
Itu le 16

Wha t has  been said above w ith  respect to Rule 15 a lso applie s to the  provision 
und er Rule 1G allow ing the per petu atio n of the tes timony of government witnesses  
when a lis t of such witnesses has  been provided to the defense.
Itu le  1 6 (a ) (1 ) (E )

Unf ortunate ly, the  amendmen t to Rule 1G mainta ins  the  prohib ition of 18 
U.S.C. §3 50 0 (Th e Jenc ks Ac t).  Maintain ing thi s rule with in the rules  of crim
inal procedure  is tota lly inco nsist ent with  other sections  of the act, such as the 
notice  of alib i and san ity defense  sections, which seek to avoid needless delay 
and surpris e a t tria l. The Jenc ks Act, in requirin g the  government  to tur n over 
witn ess stat ements only a fte r their  d irec t testimony, is a  source of constant delay 
and sur pri se with in the tr ia l court s. Should the  Jenc ks Act sta tem ent  include 
info rma tion  necessita ting a defense investigat ion, a tri al  is unnecessar ily delayed 
because  of the dila tory  produ ction of thi s stat eme nt by th e government. To main
ta in  intern al consistency, proposed Rule 1G should specifically abolish the con
tinuatio n o f the  Jencks Act.

Throu gh amended Rule 1 6 (b ),  the  proposed rules ina ugu rate an unprecedented  
opening of the  defense case to governm ent discovery. This  provision  was ap
pended to Rule 16 to provid e for the  sanguine  objective of mu tua lity  of dis
covery. This  is in real ity a theore tica l objective ra th er  than  a pra ctic al one. 
The re can never be parity  between the  position of the United Sta tes and th at  
of a defendan t. The former, with unlim ited inve stiga tive resources availa ble, is 
simply an overpowering opponent to the  va st majori ty of defe ndan ts, especially 
the  indige nt. Most government witnesses are  well awa re of the ir rig ht to refus e 
to discuss  a case with a defense  investiga tor. However, few’ defense witnesses 
would exerc ise this option to refuse to tal k to an inve stigatin g fede ral agen t for 
fe ar  th at  they might be considered as implic ated in the underlying offense and 
soon find themselv es before a grand jury. Since Rule 15 may not l>e used as a 
deposi tion device for discovery, the defens e will in most cases find itse lf simply 
w ith a lis t of government witne ss names. On th e other hand,  the government will 
find a rich source of discovery in the  names of defense witne sses and the ir sub
sequent interv iews. This situ atio n is incon sistent with the governme nt’s constitu 
tion al burden to prove its case beyond a reasonable  doubt unaided by the defense 
in any  manner.

The proposed mutuality  of discovery proposi tion is also unr eal isti c in fail ing  
to consider the  unpr edic tabi lity  of the  tri al  process. Often, a defe ndant may 
simply choose to put  the governm ent to its  proof and not present any evidence 
at  all. This  strategy may change with  the testimo ny of the  last  govern ment 
witn ess who injects a dev asta ting  blow’ to the defense stra tegy. Under the pro
posed rule, the  defe ndan t would be preclud ed from calli ng any witnesses for 
fai lur e to provide the  government with  a witne ss list. Even if a defense is antic -
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ipated, it  is  o ften impossible to predict the exac t n atu re  of  government testimony 
which will need to be rebutted during a  defense case. Under  these circumstances,  
last  minute witnesses will need to be called by the  defense  without any oppor
tun ity  to provide  advance notice  to the government.

With a few exceptions, discovery in the  context of a criminal case is a one
way street. When a san ity or alibi defense  is anti cipa ted,  it may be fa ir  to 
require  the defe ndant to provide notice of this defense  and a list  of witnesses. 
However, this  is not cause to abandon  several hundred years of p rocedural evo
lution with respect to the  crim inal tri al  process by flinging the  doors of discovery 
wide-open to the  prosecution. It  is submitted  th at  this  is an are a best left  to 
experimentation in the  states. Through  observation  and  study,  a workable dis
covery procedure concerning the  defense case may prove workable. At this time, 
it  is not.
Rule 82

Rule 32(a)  (2) should be expanded to allow for appeals  of motions to suppress  
evidence af te r a plea of guilty. Under the rules today, a defe ndant is forced to a 
needless tr ia l in order to preserve for appea l the  tri al  cou rt’s ruling during a 
motion to suppress evidence. If  there  is any thin g the  fede ral criminal jus tice  
system does not  need, it  is a tri al  all sides wish to avoid. By simply amending 
thi s rule  to allow for  appea ls of rulings  on motions to suppress following a plea 
of guilty,  this horrendous waste of resources  may be avoided. The Cali fornia 
experience in this  ma tte r is commended to the  atte ntion of the  Committee as an 
inte lligent approach to the problem. See Calif. Penal Code § 1538.5.

Mr. Iiusso. Excuse me, Mr. Chairman, I  have another subcommittee 
meeting and have to go.

Air. Hungate. We certainly appreciate your attendance here; I 
know7 you have a conflict. Thank you, Air. Russo.

Air. Sevilla. Air. Chairman, committee members, I speak on behalf 
of the National Legal Aid and Defender Association. Before I embark 
on a cursory review of the proposed amendments, I might indicate 
from whence I  come. Federal Defenders of San Diego is one of the 
largest  Federal defender organizations  in the United States. Our case
load runs about 2,000 appointed cases per year for a staff of 12 
attorneys, and  includes at least as many noncompensable case appoin t
ments. I supervise 10 full-time tria l a ttorneys on a full-time basis. AVe 
are engaged solely in handling Federal criminal cases.

We handle tria l appearances, appeals to the ninth  circuit, and on 
occasion to the Supreme Court of the United  States. Our distr ict has 
five full-time dis trict  judges, three full-time magistrates, and two part-  
time magistrates.

I might add tha t the Southern Distr ict of C aliforn ia was the gen
erator  of what is now known as the omnibus form, which is relevant in 
considering the proposals for discovery in rule 16 and rules 12.1 and 
12.2. We have been working under some of the proposed rules, to a 
a certain extent, fo r a number of years. I think  our experience may be 
helpful  to the committee in discussing how some of these procedures 
work.

For instance, with respect to plea bargaining, we have always main
tained tha t plea barga ining must be of record so tha t there is no 
charade, as Ms. Holtzman alluded to, as happens in other distric ts 
where the defendant has to indicate tha t he is pleading guilty, but 
not because of any promise made to him. In fact,  in our district the plea 
bargaining is made a m atter  of the record, the judge will ask whether 
or not the defendant is pleading guilty because in fact he is guilty,
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or merely because he wants the benefit of a plea bargain. T hat is made 
par t of the record, and I will have some fur ther comments on the 
other proposals with respect to rule 11.

With  respect to rule 12, the omnibus procedure in our d istr ict has a 
rule 12.1 and 12.2 in our omnibus form, which includes the notice of 
alibi and notice of an insanity defense.

The omnibus agreement is memoralized by a five-page omnibus 
hearing  form, which is submitted to a magistrate at an omnibus hear
ing. The omnibus hearing is the stage at which all discovery is to be 
completed; this takes place within a week of arraignment. The omni
bus form is not attached to the statement submitted to the committee, 
but if the  committee is desirous of having a copy, we will be happy  to 
provide it.

Mr. H ungate. We would appreciate it if you would furnish tha t to 
us, please.

Mr. Sevilla. The omnibus hearing form details the extent of the 
Government discovery tha t it  has provided, or tha t i t promises to pro
vide to the defense; it is usually most extensive. I t includes basically 
all of the material  tha t is required in the proposed rule 16(a), the 
Government disclosures to the defense.

As far  as what the defense must disclose to the Government, our 
limitation  is strictly to the affirmative defenses in 12.1 and 12.2. We 
do not have the “open door” discovery which proposed rule 16(b) re
quires the defense to disgorge, such as witness lists and tangib le evi
dence.

Mr. H ungate. When you say you have rules 12.1 and 12.2, are they 
the same words, or substantially the same?

Mr. Sevilla. Basically, the defense must indicate whether it will 
rely on an alibi defense, and if so, whether it will provide the prose
cution the witnesses for  tha t alibi. That is stated on the omnibus form 
1 week afte r ar raignment, which may be a month or two prior to tri al. 
The same would apply to the insanity defense.

I think  there is some reason for this type of discovery being re
quired for an affirmative defense. I would, however, echo Professor 
Friedman’s comment on discovery in the rule 16(b) proposal.

With respect to the proposed rule 32 and the presentence report , 
tha t has been basically the rule with respect to discovery of presen
tence report in our d istric t fo r a t least  the 4 years that I have been in 
practice there.

My position with respect to the other proposals is that we have no 
problem at all with rules 4 or 9 .1 thin k rules 4 and 9 simply bring in
ternal consistency between the Bail Reform Act of 1966, and rules 4 
and 9. It  is somewhat ironic under the present system where an in
dividual is arrested, taken from his job during  the middle of  the day 
on an arrest  war rant  based upon a complaint or indictment, then 
brought to the county jail, or the Federa l correctional facility, made 
to wait in custody for a day or two pending initial arraignment,  and 
finally allowed to go free under the presumptive personal recognizance 
bond that  is mandated  by the Bail Reform Act of 1966.

A person is entitled to a presumption of a personal recognizance 
bond, or nonmonetary-type bond. It  is inconsistent to arrest him, put
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him in jail, and then indicate th at he is entitled to the personal recog
nizance bond. I think the presumption in favor of a summons is the  
preferable procedure. We have had this problem in our own dis trict  
on probation revocations, where a probation officer sees the distr ict 
court judge, and indicates tha t he has probable cause to  believe th at 
the probationer has committed a violation. An arrest warrant is is
sued. The probationer is yanked off his job—and I speak from personal 
experience where I have represented clients who have been in this  
situation—and taken to jail. A hearing is set in a week or two for a 
probation violation hearing. At that time there  is certain evidence pre
sented, and the individual may be reinsta ted to  probation. When they  
are freed, they have lost their job. Few employers are going to welcome 
probationers with open arms after  they have had FB I agents come and 
pull them off their jobs in the  middle of the  day.

I think  t hat  the presumption for a summons is a giant step in the 
right direction, a gian t step toward bringing internal consistency 
between the Bai l Reform Act and rules 4 and 9.

With respect to rule 11, it is an excellent idea to memorialize the  
plea bargain on the record. I  would again echo Professor Friedman’s 
reservations with respect to 11(c), the required advice to the de
fendant. If  we do not  want to generate a great number of post con
viction attacks, the judge should take the extra  20 seconds to advise 
the pleading defendant  of the three Boykin  r ights, the righ t to jury 
tria l, cross-examine witnesses, and to produce witnesses on his own 
behalf.

This is no great  burden on the tria l courts of the country, and it 
may eliminate many time-consuming post conviction attacks by way 
of 2255 petitions.

I would also add tha t since a defendant should be cognizant of the 
consequences of the plea, that when in addition to  a maximum penalty 
there is a consecutive sentence possibility, t ha t the defendant should 
be advised of it by the t rial  court. For instance, in our circuit we have 
a case by the name of United States v. Meyers* 451 F.2d. 402 (9th Cir. 
1972), where a defendant came before the tria l court already in State 
custody, and pleaded guilty  to a Federal crime such as bank robbery 
where there is a maximum possibility of 25 years.

If  the judge sentences the defendant to 25 years, the defendant may 
go out and think,  well, I ’m star ting  service of my 25-year sentence. 
That is not correct. The service of tha t sentence will not sta rt unti l 
the Federal authori ties have custody of the body of the defendant, 
which would not be until the defendant completes the sentence of h is 
time owed to the State. Therefore, I think i t’s paramount that conse
quence be made plain  to the defendant at the time of the plea.

Another problem I have with rule 11, although I am in general 
agreement with the m ajority of the proposed amendments to the rules, 
is rule (e) (1). Many courts have the ir own part icular attitude to
ward plea barga ining,  some do hot wish to partic ipate, and some do. 
The last sentence of (e) (1)  reads, “The court shall not participate 
in any such discussions.” I think  that is a mistake.

For instance. I notice Ms. Iloltzm an has Judg e Fran kel’s book, 
“Criminal Sentencing,” which speaks to the  anarchy of criminal sen
tencing in the Federa l courts. We have so many different judges
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with different sentencing attitu des, and no criter ia for sentencing, 
tha t a defendant could receive a sentence within a wide range. For 
instance with respect to drug  cases such as cocaine convictions for no 
matter what amount may result  in a sentence up to 15 years on one 
count.

A prosecutor plea barga ining in such a case, may tell the defense 
attorney, “Well, tell you what I ’m going to do, I  have four  counts 
here”—because as Professor Friedman stated, it is a practice to in
flate or  puff up charges. F or instances, in our distr ict somebody im
porti ng 2 grams of cocaine with somebody else in the car would be 
charged with four  counts, importation,  possession with intent to dis
tribute, conspiracy to possess with inten t to distribute, and conspiracy 
to import with the person who was in the car.

If  you add up the total of all these charges, it ’s 60 years. The 
prosecutor says, “I  tell you w hat I ’m going to do, I ’m going to drop 

„ three charges and let you p lead to one, but I ’m going to remain silent
on sentencing, I ’m not going to make any recommendations. I ’ll j ust  
remain silent.” I would submit tha t a defendant is entitled to have 
some idea o f what sort  of sentence he is going to receive. I f the prose
cutor simply remains silent, that doesn’t tell the defendant much. I f  
a judge is willing to say, given your client’s background, “I would 
usually sentence an individua l to a year and a day under that cir
cumstance,” I don’t think tha t the system has been compromised 
one b it by having the prosecutor and the defense attorney ask the 
judge what the judge will give under those circumstances.

Mr. Wiggins. In San Diego, do the Federa l judges there operate 
under an individual  calendar arrangement tha t such a discussion 
would take place before the very judge scheduled to try  the matter?

Mr. Sevilla. Tha t’s true.
Mr. W iggins. Does tha t problem bother you. by involving the judge 

in exposure of information tha t would prejudice his abil ity to sit as a 
judge?

Mr. Sevilla. I t has a potentia l for bothering me had I not known 
mv own judges, but not in the southern district. Our five judges are 
all reasonable men. and do not hold trial over a defendan t’s head like a 
bludgeon, for example, indica ting tha t if the defendant goes to tria l 
instead of accepting a certain deal, he is going to get 5 years extra on 
top of the  sentence. This does not happen in our d istrict . However. I  
would say tha t for those judges "who do engage in tha t pract ice, elimi- 

* nating them from plea barga ining  isn’t going Io ston it. I thin k the
bar is cognizant of where a part icular judge hate« going to tria l, and 
tha t tria l for your client is going to mean an extra couple of years 
upon conviction.

Mr. "Wiggins. Well, as an a lternative it ’s possible to have some sort 
of master calendar arrangement , and State courts do, where all of the  
discussions would be between the  judge in advance being assigned to 
the tr ial.

Mr. Sevilla. That ’s a possibility.
Mr. W iggtns. I. for example, would find a judge would possibly lx? 

prejudiced during the course of a plea barga ining  discussion, a cer
tain admission was made to the judge in private, and then to  listen to  
tha t defendant state to the contra ry under oa th ; it would be very
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difficult to keep one’s sense of fairness, and balance, and perspective 
under  those circumstances.

Air. Sevilla. That’s correct. However, in my experience—the de
fendant would never participate directly in those discussions, only the 
prosecutor and the defense attorney and the judge are involved.

That  problem isn’t one tha t I have experienced. The judge is not 
so much looking in terms of what sort of incriminating material oc
curred in this case which might arise during the tria l, he is looking 
from the Government and the defense attorney for the client’s back
ground, assuming tha t the  client is going to plead guilty. There is no 
necessity fo r going into the details of the case and explaining exactly 
what happened. Usually it’s a matter of portraying to the tr ial judge 
the defendant’s background, his arrests and convictions; although the 
prosecutor may indeed discuss the extent of involvement in a case.

There is that possibility that  you raised, but I think  on balance 
there is more to be gained than lost because given the situation where 
a prosecutor refuses to make a recommendation for sentence, and given 
the vast discretion tha t the tria l courts have in sentencing—for 
instance, in the drug charge from zero to 15 years per count and in 
a bank robbery it ’s zero to 25—the defendant  has a right  to an expecta
tion of the sentence he ivill receive af ter a plea. By simply paint ing 
the picture to the tria l judge and asking what the range of  sentence 
the client would normally receive in his circumstance, we are not 
compromising the criminal justice system at all.

Mr. W iggins. I understand in a different provision there is discus
sion of the presentence rep ort ; and there is a statement tha t presentence 
information should not be made available to the judge in advance of 
sentencing without the  written  consent of the defendant. And I ga ther 
the kind of discussion which you envision would include a conversation 
of presentence material.

Mr. Sevilla. It  might.
Mr. Wiggins. And I guess in order to harmonize the section, that  we 

might  require some written agreement on the pa rt of the defendant 
in some cases, or  perhaps abandon it in some others.

Air. Sevilla. Certainly, it would have to be with the defendant’s 
consent that the defense attorney conduct the plea bargaining. I f there 
is a desire that we insure that  the defendant is cognizant of what might 
be happening, a provision for requiring it in writing, it would 
certainly not h urt the procedure.

But I know Judge  Nielson, who was a member of the Federal Rules 
Committee of the Judici al Conference th at went over these rules was 
adamantly opposed to th is provision. In our district , which is a very 
busy one, many cases are resolved this way—not because of any 
bludgeoning by the  judges—counsel come to the judge voluntarily  in 
our distric t, they are not invited in for coercion to be applied.

Mr. H ungate. Let me inquire ju st a moment. Do I  unders tand, th at 
rule 11(e) (1) precludes the court from partic ipation in plea bargain
ing discussions and tha t you think this is probably unwise—that the 
court should be permitted  to participate?

Mr. Sevilla. Yes; tha t provision should be eliminated, the last 
sentence.
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Mr. H ungate. Th is is by Ju dg e Sp ea rs:
I got right in the  middle of a big plea bargaining session one time since I have been a judge. I did this  because I was persuaded th at  the public intere st required  my part icipation. I found out  too lat e th at  this  was a bunch of hogwash, and I have  personally  resolved never to mix the judicial  func tions with those of the prosecutors again,  unless I am forced by some rule  to do it. “A burned child is s cared of fire.”
He ha d a ra th er  l as tin g e xpe rien ce,  I  don’t know wh at  it  was.Mr. S evilla. By eli minati ng  th at  sentence , we are  no t go ing  to be requ iri ng  jud ges to pa rti cipa te . Th e jud ge  would alw ays  hav e the  righ t to  refuse.
Mr. H ungate. I t would pe rm it jud ges to  par tic ipate if  they wanted.Mr. Sevilla. Ex actly . I th in k the sentence should be eliminated  because it  m and ate s th at  ju dges not p ar tici pa te ; but  the  change would not m anda te th at th ey do.
Mr. H ungate . I n view of  yo ur  ex peri ence, l et  me ask  you a quest ion th at  rel ate s to a couple of  com men ts the subcom mit tee has received. Th is is  fro m J ud ge  B ar te ls :
[I ]n  any  metropol itan or thickly populated area the TJ.S. Attorney  does not have  time to review each case and make his  recommendation. Inst ead , from in.v experience, he leaves this task to the  Ass istant U.S. A ttorney , who is genera lly a young man with  1 to 4 years experience at  most and who has  no par ticula r exper tise, experience,  or judgment to make a reasonable recommendation  in connection with  the  offense charged. In fact , he has  alre ady  in most cases reduced  the charged offense to a lesser or rela ted  offense car rying a much lesser penalty. This  would seem to be sufficient bargainin g power to any U.S. Attorney to induce a plea of guilty.
Would you com ment about t ha t?
Mr . Sevilla. T he  problem , as I men tion ed befo re, an d as Profe ssor  Fr iedm an  h as sta ted , we have  thi s fra cti on al div isio n of  every  ch arge . Pr ac tic al ly , when a man  is ar reste d he is no t charg ed wi th------Mr. H ungate . As I  u nd ersta nd  th is jud ge,  he is sa yin g t hat  ba rgaining  by dr op pi ng  ch arges is done  alr ead y.
Mr. S evilla. That’s rig ht .
Mr.  H ungate . I f  th e charg es are reduce d to one, t h a t’s enoug h plea ba rgaining  fo r th at  a tto rney  to have, he says. I  don’t t hi nk  you agre e wi th t ha t.
Mr.  Sevilla. Not at  all. I do n’t th in k th at  is plea ba rgaining  at all because we are  dealing  with, as I sa id befo re, such wid e maxim ums allo wable  fo r a sentence. I f  the  cli en t came in  and ple aded to eve ry sing le cou nt, as opposed to pleading  to  one  c oun t and the oth ers  being dism issed, he would pro bab ly receive th e same sentence. T ha t is al l t hat  the  c lient wants  to  know.
We are de ali ng  with a system whe re the  vast major ity  of  people  plead gu ilty.  Th e only  question th at  is cri tic al to the m is, “W ha t am I going  to ge t fo r a sentence”, and  no t the  numb er of  cou nts  th at  he is convic ted of,  or  how ma ny were dismissed , bu t, “W ha t am  I  going- to ge t.” te
A defen dant is en titl ed  to  know, wi thi n a certa in ran ge  if  possible, wh at  sentence he is g oin g to receive in re tu rn  fo r his  p lea.  As king  th e jud ge  befor ehand is the  way to do it, and it  shou ld be done.
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Mr. I I uxoate. W ha t abo ut the at tack  on the qua lific ations of  the 
As sis tant  U.S. At tor neys . Has  your  experience  been sim ila r to  the 
j udge ’s ?

Mr. S evilla. Jus tic e Bu rger  ha s c omm ented about the  “ Bush Pi lo ts  
fly ing  747’s in the cou rtroom.” I wou ld say th at  both on the  defense 
side and  the  p rosecu tors-----

Mr. I Iuxoate. Th ey never  bail ou t over  the re,  do they ?
Mr . S evilla. Tha t’s rig ht .
On both sides we hav e you nger people involve d, bu t usu ally in 

command we h ave  o lde r people doing  th e tr ai ni ng ; I do n't  t hink  t hat  
is a conside rat ion  fo r ad ding  th is pro vis ion . I ’ll leave rul e 11 with 
that .

W ith  respec t to  rule 1 5,1 wan t to leave------
Mr.  I Iuxoate. Counsel has a question .
Mr. B lommer. L et  me in terru pt . As  pro posed,  rul e 11 wou ld allow 

a defen dant to en ter  a plea  ba rgain  by him sel f, wi tho ut counse l. Do 
von th ink it ’s wise to allow  the  de fend an t to  waive constitu tio na l 
righ ts  w ith ou t counsel?

Mr. Sevilla. W -ll . first  he has  to waive counse l. The requir ement s 
fo r wa ivin g counsel are  n ot easy. Mos t judges , first of  a ll, have a pre
sum ption again st it ; they do no t wa nt  d efe nd an ts to waive counsel at  
all because there  is a fee ling he wou ld be be tte r represented if  the y 
ha d counsel.

There fore, usua lly  only  the most ad am an t defen dants  proceed 
un de r thei r own banner witho ut counsel. I f  the  person is adam ant, 
he has  a constitu tio na l righ t to rep resent  him self. I f  they are pe r
sis ten t, they  should have  th at  rig ht .

I f  they are unrep resent ed by counsel, the y do have  a ri ght to par 
tic ipate in plea ba rgain ing , meaning  a dir ec t co nfr on tat ion  with  the  
prosecuto r. I t is  un fo rtu na te,  but necessary .

Mr. Blommer. D o you  see anv  c onsti tut ion al waiver problem , th en? 
In  o ther  words,  do  you believe th at  someone can waive a constitu tio na l 
righ t in this  sense, w ith ou t counsel ?

Mr. S evilla. Waive wh at type of consti tut ion al rig ht?
Mr. Blommer. W ell,  the  righ t to un de rst an d no t only wh at  the  law 

is, bu t how the fac ts a pp ly  to the  la w and kn owing ly ente r plea b ar ga in 
ing , a fter  waiver of all his fifth  and six th  ame ndment rig ht s inv olv ing  
tr ia l. Can it  be done in such an informe d way,  wi thou t counse l, th at  
it will be volu nta ry?

Mr.  Sevilla. I t  can be done, bu t I wou ld say  t hat  i t is so lim ited in 
its  occurrence in the  Federal  court  system th a t it is no t wo rthy of a 
rul e to dea l wi th the  situa tion. I f  a person  waives counsel, the cour t 
wil l be very  c lea r t o e xplain to the  i nd ivi du al wh at he is w aiv ing , and  
the prob lems he may have . The  de fend an t wil l go into  the  sit ua tio n 
wi th his  eyes open . Th e rule  in rule 11. which  app lies to the  reject ion  
of  p lea  b arga in ing and the inadm iss ibi lity  of  evidence  discovered dur
ing negotia tions,  would apply  t o a de fend an t dealing  w ith  the pro se
cutor . ju st  as t hey would wi th defen se counsel dea ling w ith  the  pr ose 
cutor.

Mr. B lommer. Le t me ask one othe r ques tion.  Wo uld  a U.S.  a t
tor ney i n San Dieg o e nter  in to a p lea  ag ree me nt wi th a d efe nd an t who 
doesn’t have counsel ?
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Mr . Sevilla. I  can say  in the 4 ye ars  I hav e been in Sa n Diego I  
have  no t he ard of a plea ba rgain betw een a de fend an t unaid ed  by 
counsel  and a prosecutor. I  know th at pro secuto rs do no t wish to deal  
wi th  d efe ndants.

Mr. I I uxgate . I f  we may, we will go fo rw ard wi th yo ur  rem ark s, 
Air. Sevil la,  because I wa nt to  ge t to  Mr. Mann fo r some qu estions . W e 
wi ll go as lon g as we can,  but  the  bells  may  cut  us otf.

Mr . Sevilla. W ith  re spect to  ru le 15, deposit ions . Cur rent ly  d epo si
tio ns  are only allow ed on motion  of  the  defen dant,  an d the Govern
m en t th ro ug h 18 U.S.C . 3503, i s allowed  to call fo r dep osi tions when  
a case is labeled “one inv olv ing  o rga niz ed crim e.” I  t hi nk  t ha t is su f
ficient. I  do not  believe th at  the  Gov ernment, e ith er  th ro ug h r ule  1 6(a ), 
n r rule 15 shou ld h ave t he  right to  depose wi tnesses as a rule in so m any  
na rco tic s cases, the  Gover nment  is deali ng  wi th an  in fo rm an t who is 
ea rn in g h is wages  b y wo rki ng  off an othe r case. These indiv idua ls are  
com mon ly narcot ics  add icts, of  unsav ory  chara cte r, an d the Govern
ment would  like to depose the m and fo rget  a bout them.  We  wou ld be 
le ft  wi th  a record  o f t he  depo sition int rod uced a t tr ia l ag ains t the  de
fend an t, ra th er  th an  the  tes tim ony o f th is i nforman t who, for  exam ple,  
may have  pa rti cipa ted in  the sale to br ing the  de fend an t to just ice.

The de fend an t is en tit led  to  dem ean or evidence of  t hi s in di vi du al ; 
there is no subs titute fo r the  act ua l presence  of  an individu al  du rin g 
the m oment  of t ru th , cro ss-exa minat ion  befo re a  jur y.  Hav in g a  depo si
tio n read  o f such  a witn ess sim ply  d eprives the de fend an t o f t he  r ight  
to  co nf ront  the wi tne ss;  it  ce rta in ly  does as to dem ean or evidence  of 
such an  indiv idu al.

I  th in k th at  is bas ica lly the  p urp ose behin d the  ad justm en ts in rul e 
15, and  I  wou ld oppose th at .

The same  state me nt wou ld ap ply to the amend ment to ru le 16 (a)  (1 ) 
(E ) which  s tates,  i f the  Governm ent sup plies a witness lis t, then  it is 

•ent itled  to  depose its  witnesses.  I  have  a fe ar  th at  if  the y produc e 
the witness lis t, the y are  go ing  to  depose such witn esses as these in 
fo rm an t type s; an d th at means  th a t is th e last  we see of  these  
ind ividuals .

Air. H ungate . I f  th e pro ced ure s available in the rul es are  followed,  
the Go vernm ent must reveal  its  lis t of  witnesses;  is th a t cor rec t?

Air. Sevilla. Yes.
Air. H ungate. The  Gover nm ent  argues th at i t fe ars th e ru les  because  

it would  ha ve to  reveal  th e n ames o f i nfor man ts in  a dvance , and there 
is a risk  th at  these  in form an ts migh t dis appear.

Air. Sevilla. I  hea rd  that  m any times, bu t in pra ctice , we do no t see 
th at  problem very of ten  in the south ern  distr ict . W ha t is th e purpo se 
of  rule 16 (d ) if  not the  regu lat ion of  discovery and issuance  of  pr o
tect ive  ord ers . I f  the  Gover nm ent  h as  th is  p roblem, wh y doesn’t it  go  
to  t he  judge an d say, “Jud ge , we’ve g ot  thi s prob lem. We h ave an in 
form ant witn ess. I f  we reveal  him , we are ce rta in  th a t ce rta in  ove r
tures are  going  to be made by the de fen dant,  o r h is pa rtne rs ; an d the  
witness is lik ely  to be endangere d, or  his  tes tim ony wi ll be en da n
gered.”

Air. H ungate. W ha t se ction  o f r ule 16?
Air. Sevilla, (d )( 1 ),  co nce rning the pro tec tive ord er.  W e ha ve t ri al  

jud ges , an d pro vis ions fo r prote cti ve  ord ers  which are cu rre nt ly  in
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ru le  1G, to  pro vid e fo r th is kind  of situa tio n whe re the re is d anger to 
gover nm ent  witnesses .

Th e tr ia l court  can  orde r the  Government  to  reveal,  for instance, 
th e nam e o f t he  ind ividual only  t o the defe nse at to rney , w ith  an orde r 
th at he not reveal the  name to anyone else, inclu ding  his own client, 
un til  t he  d ate  o f t rial . An  interv iew  o f t hi s indiv idua l under a  protec
tiv e orde r may be o rdered . Th is is the pur pose of  p rotective ord ers  to  
protec t people  in  this  ty pe  of excep tional circumstan ce.

Th e Gov ernm ent in one of its  sta tem ents to  th is c omm ittee  in dicated 
th at  p rovid ing  the d efense wi th witness lists  will  cause coerced witness 
pe rju ry . Th is does not hap pen . We receive  Government  witness stat e
ments  as a m at te r of course  in the  southe rn di st ric t, and it ’s a rar e oc
casion when the re is a ny o vertu re by a defense witn ess or by a d efe nd
an t to a Government  witn ess to tr y  to change  test imony.  I t  sim ply  
doesn’t h app en except on the  rare st of occasion. Wh en the  G overnment  
has  th at  f ear i t can resort  to  the p rotect ive  ord er.

I have no prob lem wi th the  req uirement  of lG (a ), fo r the  req uir e
ment. for  Go ver nment -produ ced  witness lis ts.

Again , echoing P rofes sor Fr ied man 's comm ents, th at  the J encks Act 
sho uld  be jett isoned  as rule 16(a )( 2).  Th ere  is sim ply  no reason to 
con tinu e th is pro tec tion of Jencks Act sta tem ent s, it is incons iste nt 
with the  enti re pur pose of rule 12.1, 12.2, and  rule  16. We a re tryi ng  to 
eliminate sur pri se,  a nd its by- pro duct,  cont inuances du rin g tr ia l. Th is 
is why  alibi  witnesses  are to be p rov ided ahead  o f tr ia l to the  G overn 
ment.' But  here we have  Jencks  Act sta tem ents given to the  defen se 
af te r the  direct  test imo ny of  the  pa rti cu la r witness.

I f  th at  Jenck s Act s tatem ent con tain s new mate ria l t he  defense needs 
to invest iga te, we have a con tinuance necessary so th at t he  defen se may 
con duc t an invest iga tion. . .

I cannot  sta te firm ly enough my opposition to rule 1 6 (b ); it com
ple tely reverses GOO yea rs of crim ina l pro ced ure  evo lution by havin g 
the de fen dant open the doors of disco very  to the  prosecut ion.

Mr.  H ungate. Pa rdon  me, is subsection (b) on page 15 wh at you 
are  ta lk ing about ?

Mr. Sevilla. Disclos ure  of evidence by the defen dant,  the  en tire 
section.

Mr. H ungate. Oh, disc losu re of evidence by th e de fen dant,  all 
righ t. I have  several “b’s,” th at ’s why 1 hav e troub le wi th that.

Mr.  Sevilla. I  unde rst and.
I  th ink  the  cu rre nt  rul e which con dit ions prosecutio n disco very  

un de r 16(b) is adequate;  th at  is all the  discovery the  Governme nt is 
en tit led to receive. We  run into grea t sel f-incrim ina tio n problems, as 
Professor F rie dm an  indica ted  in  his  sta tem ent .

I know time is runn ing sho rt. By refe rence,  I will inc orp ora te his  
comment, I agree wi th him completely .

Mr. Hy de mentio ned  the prob lems  wi th respec t to pro bat ion  he ar 
ing s. which  were covered in rule 32. I agree with him th at  we should  
not  limit probation  repo rts  s tri ctl y by the  rules of  evidence,  t ha t goes 
wi tho ut say ing. However , when the  probation  officer includes in fo r
mation which  is da ma ging  to a client, it  seems to  me th at  the re has  
to be a rig ht  to a due  process hearing  to reb ut th a t inform ation . The 
'Weston  case th at  Profe ssor  F rie dm an  cit ed involved an alle gat ion  that



43

Janice  Weston was the largest  heroin dealer in the western district of Washington. I don’t care what the crime she was convicted of, when a judge reads tha t kind of inflammatory statement  in a probation report  which may come through second-hand heaisay through a government informant addict, there has to be an opportunity at least to meet the contention. I. myself, have had similar problems with probation reports, where s imilar statements were made by probation officers-----
Ms. II oltzman. In a presentence report  by a probation officer?Mr. Sevilla. In a presentence report by a probation officer, I rebutted tha t charge through polygraph evidence to the benefit of my client. However, if  I  were precluded from coming forth  with evidence to rebut it, and only had my client say, “Well, it didn’t happen,” or. “I ’m not tha t big a dealer” tha t will not do the defendant any good at all.
Mr. H yde. Would you formalize the proceeding, or would you leave it to the discretion of the judge?
Mr. Sevilla. 1 would th ink tha t in the extrao rdinary circumstance where it arises—in my experience it only happened a few times— the defendant  should have the righ t to call witnesses and attempt to rebut the evidence. In my case where an allegation was made tha t my client was a big  heroin distributor, I simply subjected him to a polygraph test on a certain number of issues, and submitted tha t evidence.I lie judge relied on that evidence and did  not follow the recommendation of the probation depar tment.
Mr. Hyde. Once you formalize that , though, you real ly get into an unending chain of further hearings, and maybe the Government wants to go into something that the probation officer found. Can't  you just leave th at to the fairness of the judge by saying, “Your  Honor, this part icula r statement is so wrong, and so inflammatory, 1 would like to have an opportunity  to rebut it,” once you formalize it, you’ll have another trial.
Mr. Sevilla. It ’s already formalized in our circuit  by Westen, where it  s tates that  the defendant has the righ t to rebut this type of evidence.
Mr. IIungate. When you say “this type of evidence,” do you confine it to allegations of crimes other than those charged?Mr. Sevilla. Basically, that  is the usual context where the situation arises.
Mr. W iggins. In the ninth circuit, are you permitted to insist  upon the r ight to examine those persons who may have had their  statements or observations included in the presentence report , or are you merely able to supply rebuttal information, such as polygraph examinations?Mr. Sevii.la. e would have the right to call witnesses.Mr. M logins. M ould you have the right to call a person who made a statement like the one who said your client was a narcotics dealer, and submit him to cross-examination?
Mr. Sevilla. I would think so, yes. I think if someone is going to make a statement like tha t and it is included in a probation report I do not see any objection that  any party would have to having  that witness <ome before the court and state the basis for his conclusion.Mr. W iggins. Well, 1 unders tand your point of view, bu t there is a 
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diff erence  betw een ha ving  an adv ersary  he ar in g wi th resp ect  to  the  
tr u th  of the  mat ter, and sim ply  offerin g your  own series  of hea rsay 
observations th at  are  co nt ra ry  to what the Government  said , or  the 
prob ati on  officer sa id.

Mr. Sevilla. We ll, if  we were pre clu ded  fro m br inging  witnesses, 
th a t is the  only  defe nse one could  resort  to, sim ply  say ing,

Well, your  Honor, my clien t says he isn’t a dealer, and I ’ve got four  frien ds 
here who will also say th at  they don’t know any thin g about him being a big 
dea ler.

I  do n't  wa nt to pa in t a big ger pictu re  th an  ac tua lly  exis ts because 
th is  isn ’t a p rob lem  th at  comes up  every d ay ; it i s a rar e insta nce  where 
a probation  officer is go ing  to  r ep or t som eth ing  like  th at . I  am sayin g 
th at when  it does h appen, the  d efe ndan t should  no t be pre clu ded  f rom  
rebu tti ng  it  th ro ug h evidence .

Mr. H ungate. Mr. Mann ?
Mr. Man n. I  would  like to ask  t he  witness to  give  u s an outlin e of  

the procedures th at you  do  use, or  that  you have ha d experience  w ith , 
in  re bu tti ng  presente nce  report s.

Mr. Sevilla. F ir st  of  all , when it  does come up , the firs t questio n 
I ’ll a s k------

Mr. Mann. I ’m sugges ting that  you do i t in w rit ing,  some stud y, a nd  
maybe some ref erence  to  the  cases.

Mr. Sevilla. Ve ry well. I  wi ll say  b rief ly, tho ugh, th at  our jud ges  
have found a way to  avo id the pro ble m entirely . Once the issue  is 
rais ed,  unless the jud ge  has  some serious  que stio n abo ut it,  t he  jud ge  
sim ply  str ike s it  fro m the pro batio n repo rt  an d says,  “I ’m no t go ing  
to  consider th at , I  d on’t th in k it ’s re le va nt ; le t’s go on  to  w ha t’s rea lly  
rel evant in  the case.” I  would say th a t 9 t ime s out of 10, th is  is wh at 
occurs.

We rea lly  d on’t go into the  issue. Whe n it  is  so inf lam matory, how
eve r, th at  I  be lieve  t hat the comment by the tr ia l co ur t does n ot  wash  
out the  damage  th at h as been done, I  ha ve used  a  po lygrap h w ith  some 
success in a couple of  cases. I t  is  no t adm issible  as evidence in  a tr ia l 
on  the  me rit s be fore a j u ry ; but  cer tai nly a t a s ent enc ing  hea rin g wh ere  
the  rules of  evidence  do not ap ply with  all  the usu al st rict  ex clus ions  
of ce rta in  typ es  o f evidence, it  i s rece ivab le.

Mr.  Man n. I  would  like  to he ar  yo ur  thou gh ts  briefly  on 12.1.
Mr. Sevilla. We ll because it  is an  affi rma tive  defense I  have  less 

problem s w ith  12.1 th an  I  wou ld w ith  1 6( b) , w hich I  th in k is p aten tly  
unconstitu tional. As a pro ced ura l device 12.1 is proper.  Aly pro blem 
comes in those cases whe re the  de fend an t does no t pro vid e th e not ice  
to the  p ros ecuto r a nd  comes to tr ia l with  a lib i witnesses.

Th ere  is a con sti tut ion al p rob lem  which  the  cou rts  pro bably  will  have 
to  decide, ra th er  th an  the committ ee. I  would  be ha rd- press ed  to  see 
a jud ge  exclude  e xonerat ing  test imony at  the  tim e of  tr ia l because of  
the fa ilu re  to  comply wi th the  no tice  o f ali bi sta tute.  I  know the  p ro b
lem is if  t he re  a re no sanctio ns with in  t he  sta tu te , it  will  n ot  be  com
pli ed  with. I  wou ld like to  t hi nk  of  some othe r sanctions, bu t I  can’t 
at  thi s time.

Pe rh ap s the  wa y t o do i t is to  a pp ly  th e con tem pt san ctio n on e ith er  
the defense at torney , or  th e clie nt, an d ho ld a separat e he ar ing on th e
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punishment, but allow the defense to go forward. I think that is the  
way to avoid the problem.

Mr. Hunoate. You referred to clients and attorneys.
Mr. Sevilla. The defense a ttorney would have some explaining  to 

do as to why notice was not provided. I  th ink th at is the way to avoid 
the sixth amendment problem of denying the defendant the right to 
present evidence. And tha t may not be the only sanction available.

Obviously, there have to be some teeth in the statu te by way of 
sanctions. The sanction tha t is not appropriate  is excluding the de
fense entirely.

Mr. Manx. I believe that ’s all.
Mr. Hunoate. If I  may, I'll go to Ms. Iloltzman.
Ms. Holtzman. Thank you. Mr. Chairman.
I would also like to get  some comments from you, and perhaps you 

are not fu lly prepared now, but in wr iting would be fine, with respect 
to the plea bargaining  system and its desirability.

Professor Friedm an talked about the need to arrive at a fai r sen
tence in view of the fact t ha t prosecutors often overindicted. And I ’m 
not sure the way to  rectify initia l mistakes is to perpe tuate them in 
this  way. I am sure you have lived with this system for a long time 
and are try ing  to ameliorate it. But I thin k it’s worthwhile t aking  a 
look to see whether it is desirable at all. Maybe it ’s necessary, and 
maybe you can escape it. But I would certain ly like to have you com
ment on that.

Mr. Sevilla. Right.  I think Marsha ll H artman, the director of the 
defenders service for NLADA has a stronger position than mine. He 
is adamant in his opposition to plea bargaining . I  will tr y to have him 
provide  written comments.

From a practical po int of view, and in my experience, I  have found 
the worst aspect of plea bargain ing to  be the following situation. You 
have a client saying, “I ’m innocent of any wrongdoing.” The govern
ment a ttorney says, “All right , here is what I ’m offering. I ’m offering 
a misdemeanor, a dismissal of four felony counts, and a recommenda
tion of probation.”

The c lient is in custody and replies, “I ’m innocent, but I want out.” 
Tha t is a very tempting  offer. The a lternat ive is to go to tria l on fo ur 
felony counts before the hardest sentencing judge in  the di stric t with 
a guarantee that upon conviction your client is going  to be sentenced 
to anywhere from 1 to 5 years.

This  is a s ituation we face on a regular basis in our distric t, and i t 
is the worst aspect of plea bargaining because in addition  to the prob
lem of burying the tru th  in public servant cases, this  is the  one I have 
moral problems with—going to a c lient who is professing innocence, 
and try ing  to  convince him of the advisabi lity of taking the offer. I 
can’t do it because the  cl ient has to profess g uilt  before I can offer a 
plea of guilty  to the trial court.

This leads us down the road toward the nolo contendere pleas, or  
the Al ford  p lea where the client says, “I ’m pleading guilty  only be
cause I  want the recommendation t ha t the Government is going to 
give, and my attorney advised me I 'm going to get 5 years i f I go to 
trial and am convicted.”
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I t’s really a morally coercive atmosphere in this situation, one that 
I have a lot of moral problems with.

On the other hand, when 1 take a broad perspective of the plea 
barga ining system, I see for those clients tha t are guilty, certain ad
vantages in plea bargaining. There are definite advantages for the 
Government in not having to prosecute so many cases through tria l 
and appeal.

There are advantages to the system through plea bargaining, but 
there are also moral implications that  really bother me. I  will provide 
something in writing  for you.

Mr. Wiggins. Your clients, I take it, are not subjected to the further  
pressure tha t many others are, th at is that  they are confronted with 
private attorneys that extract a very substantial fee from them if they 
go to tr ial. I assume th at you operate on different principles.

Mr. Sevilla. Tha t’s correct, we are compensated under the Criminal 
Justice Act and do not have to worry about that.

Ms. Holtzman. I was going to follow up Congressman W iggins’ 
question, the point tha t he raised with respect to State courts. I ’m not 
raising  it  wi th respect to your defender operation, but when we get a 
legal aid system th at is so over-burdened by case loads, in many in
stances it has an interest  in a guilty plea of a defendant in order to 
keep its own head above the water.

And there is institutional pressure from both sides on the defendant, 
and I ’m not sure tha t society in the long run isn’t the loser here, both 
in terms of requiring  the Government to come forward and prove, and 
requiring the Government to prosecute charges tha t it legitimately 
wants to see the defendant brought to tria l on and dealing with him 
tha t way, rather than to go ahead on that.

Mr. Sevilla. I think the “devil’s advocate'’ would say to that,  
“That’s true, and we have to deal with th ings as they are, rather than 
as we wish them to be.” In a utopian society, it would be the ideal that 
every case go to tri al;  there should not even be pleas of guilty; the 
client should not even be able to plead guilty. Every case should go to 
tria l and the Government should be put to its proof. If  tha t happened, 
or if  we eliminated plea bargaining so that  many, many more cases go 
to trial,  as they would, we would see interminable backlogs in the 
criminal courts. Under the new Speedy Trial Act that  was passed by 
Congress last year, within a short number of months there is going 
to be a 90-day requirement for trial  in Federal  cases. T hat  would be 
impossible, totally impossible if plea bargainin g were eliminated.

Ms. Holtzman. But there is something wrong, it seems to me, if 
somebody has committed a heinous crime and ought to be prosecuted 
for that crime, tha t because of some kind  of backlog the Government 
settles for a very minor charge, and the person doesn't have to serve 
any sentence as a result. Who benefits in that case ?

Mr. Sevilla. The defendant, obviously, bv pleading guilty.
Ms. Holtzman. I think  there are a lot of problems, and I would 

appreciate your thoughts and comments in some length on this.
Mr. H ungate. It  all depends. If  you procrastinate, witnesses die 

or move away, so the backlog is a godsend. Society may benefit from 
taking  the little  ones, and holding onto the big ones, too.
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Mr. S evilla. There are undoubtedly benefits from plea barga ining  
on all sides in certain circumstances. There are also detriments to all 
sides in certain circumstances. You can' t make a basic generalization. 
It' s a very difficult proposition.

Mr. Hungate. Any further questions?
I want to thank you very much, you have been most helpful, indeed, 

in bringing practical  experience to us on this subject, i t’s Deen invalu-
- able to us.

Mr. Sevilla. I  enjoyed it very much.
Mr. Hungate. And I thank the subcommittee and counsel.
[Discussion off the record.]
Mr. H ungate. The subcommittee stands adjourned.
[Whereupon, at 12:10 p.m. the subcommittee ad journed, subject to 

the call of tne Chair.]
[The following documents were supplied for the record by Mr. 

Sev illa :]
F ederal Defenders of San Diego, I nc.,

San  Diego, Calif., March 1}, 1975.
Mr. Will iam  L. H ungate,
Chair man, Subcommittee  on C rimina l J ust ice , House of Re presenta tives , R ayb urn  

Buildin g, Washington, D.C.
Dear Congressman H ungate : Enclosed pleas e find the supplemen tal sta te

ment on behalf of the Natio nal Legal Aid & Defender Association concerning the 
proposed amendmen ts to the Federal Rules of Criminal Procedure. Attac hed as 
appendices you will find a flow ch art  of a typical fede ral crim inal case from 
ar rest through senten cing and appeal,  an advisemen t of righ ts form for  the 
entry  of a plea of guilty, two sta tem ents on plea bargaining, the omnibus form 
used in the Southern  Dis tric t of Calif ornia  and a histo ry of the evolution of the 
omnibus hea ring  proced ure in the Sout hern  Dis tric t of Califo rnia.

I hope you find these  materi als of use to you and your committe e in your  very 
difficult assig nment of amending the Fede ral Rules  of Criminal Procedu re. On 
behalf of the Natio nal Legal Aid & Defender Association, I would like to express 
our appr ecia tion  in being able to provide inpu t to your  committ ee in its most 
imp orta nt work.

Yours truly,
Charles M. Sevilla,

Chief Trial Attorney.
Enclosures.

Supplemental Statement on Behalf of the N ational L egal Atd and Defender
Association on th e Proposed Amendments to the Rules of Crim ina l
P rocedure

(PRE PAR ED BY CHARL ES M. SEVIL LA. CHIE F TRIAL AT TORNEY)
FEDERAL DEFENDE RS OF SA N DIEGO, IN C.

On b ehalf of the Natio nal Legal Aid and Defen der Association, on 2fl F ebr uar y 
1975 I had the  opportuni ty to comment on the  proposed amen dmen ts to the Fed
eral Rules of Crimin al Procedure subm itted  to the  Congress by Chief Jus tice 
Burger on 22 April 1974. At the  conclusion of the  session, it was suggested th at  
a supplemental stat ement  be subm itted  to the  committee  with a focus upon the 
effect of the  proposed amendm ents on crim inal just ice in the fede ral courts.

The Congress is to be commended for  inter cept ing the proposed amen dments 
to the Fed era l Rules  of Criminal Proc edur e pri or to their  auto mat ical ly tak ing  
effect. To a large extent, the amendments  to the  rules  a s proposed by the Jud icia l 
Conference of the  Unite d States mark  progressive steps towa rd modernizing  the 
fede ral rules  to make them fa ir to all partie s in federal criminal litig atio n. How
ever, some of the  proposed amendm ents will mar k significant changes in the  m an
ner  in which criminal litig ation will be conducted. These rules, prom ulgated by 
the  J udi cia l Conference and approved by the Supreme C ourt of the Uni ted Sta tes



on 22 April 1974, amount to legisla tion. The proper place for legisla tive reform 
is with in the Congress and  not the Judicial Conference of th e United States.  The 
only maner  in which a balanced appraisal  of the new rules  may he made is 
through the holding of congress ional hear ings and invi ting  feedback from all 
inte res ted  par ties who will practice  under the  adopted rules.  This is the major 
■weakness of rule-making by the Jud icia l Conference since the  l att er  body lacked 
the  needed informational feedback from all sides. This  weakness is reflected in 
the  rules, some of which are  of questionable cons titu tional valid ity and others 
of dubious prac tica l meri t. The Congress is to he commended for intercept ing 
them prior  to the ir automat ic promulgation  a s law.
Proposed Rules  4 and 9

We favor  the  adoption of the  amendments to Rules 4 and 9 which seek to give 
priori ty to the issuance of a summons rat he r tha n a war rant  upon a complaint, 
indic tmen t or inform ation . Since the  overwhelming ma jor ity  of defendants  are- 
released pre- trial  under some form of hail pur sua nt to 18 U.S.C. S 3146 of the  
Bai l Reform Act of 1966, the proposed amendments  to Rules 4 and 9 bring into  
harm ony fede ral laws  concerning pre- tria l appreh ension and release. Ju st  as 
with bail, the init ial  decision as to whe ther  a defendant should be arre sted  or 
summoned to appear in court is best left with  a neutr al and detached magis trate 
ra th er  tha n a prosecutor. The determination  as to sta ndard s for the  is suance of 
a summons ra ther  tha n an ar re st  wa rrant are  best lef t to case law evo lution; 
however, it is anticipa ted that  the  courts will util ize  the  factors in 18 U.S.C.
§ 3146 in considering whe ther  or not a “valid reason” for  the  issuance  of an 
ar re st  wa rra nt exists.

The  proposed amendments  to Rules 4 and 9 ar e in accord with the ABA Stand
ards Relating to Pre-Trial Release  §§ 3.1 and 3.4. The  practic al effect of these 
amendments  will he to eliminate  needless, hum ilia ting  ar rests  of defe ndants at  
thei r homes or work. If  an individual is reliable enough to wa rra nt  pre-trial 
release on a  low bond, it  is a needless expenditure of time and money to  ar rest 
such persons, pu t them in jail , and  then release them  with in one or two days 
af te r hail is set. Such needless arr es ts interpose  a  disruption  of the defendant's 
family life as w’ell as a th reat  to employment. Per hap s no p hase  of the criminal 
jus tice process is as counterproductive to the rehabi lita tion  of a  defendan t than  
the  surp rise  inte rruptio n of the  suspect 's family and employment by such sum
mary arrests. The adoption of the  proposed rules  will mark one step toward 
elim inating thi s arbi tra ry  procedure.
Proposed Rule 11

Most defen dants charg ed with  federa l crimes plead guilty.  Thus, it  is impor
ta nt  that  the rules provide  a procedure by which the re is an insurance  that  the  
defendant 's plea is knowingly and intelligently  made with  a full unde rstanding 
of the  consequences flowing from judicia l confessions of guilt . The current pro
posed amendm ents to Rule 11 are  a step backw ard from th is goal. Proposed sub
section 11(c) delineates  the  specific admonitions the court is required to give a 
defe ndant desirous of plead ing guilty  or nolo contendere . Regrettably, the  pro
posed amendment does not include admonitions cons titu tionally  required to 
he on the  record by Boykin v. Alabama,  395 U.S. 238 (1969) ; cf. McCarthy v. 
United State s, 394 U.S. 459 (1969). In order to brin g finali ty to the  criminal 
process  and to ensure again st endless federal habe as corpus  petit ions under 28 
U.S.C. § 2255, Rule 11 should specifically requ ire the  tri al  court to question the  
defend ant  pleading guil ty as to the  lat ter 's underst and ing of the cons titut iona l 
rights  waived by ente ring  such a plea. At a hare  minimum, defendants  should he 
appr ised that  they waive  rights  to a speedy and public ju ry  tria l, the right to 
confron t and cross-examine the  witnesses aga inst  them,  th e ri ght  to call witnesses 
in the ir own behalf, and their privilege  aga inst  self-incrimination. The few sec
onds consumed in advising  the defen dant of these rights  will save the jud icia ry 
thou sand s of hours litigat ing  § 2255 petitions of de fendants  contending they were 
not  fu lly advised of the  consequences of their pleas of guilty.

In the  Southern Distr ict  of California,  all five dis trict court judges  give such 
advice  to defendan ts pleading guilty . This has greatly  reduced the number  of 
2255 petit ions in an alread y overworked dis tric t. Attached to this  sta tement as 
Appendix B is  a  copy of the advisement of r igh ts form used by sta ff atto rneys at  
Fed era l Defenders of San Diego, Inc. Each atto rney in the  office is required to
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fill out and expla in the mat eria l in the  form  with the defe ndan t prior to en try  
of a plea of guilty. The  form, once completed, is entered in the  att orne y’s case 
file. While not  requ ired  by the  dis tri ct courts , the form does memo rialize  th e 
advisement of rights  given by the dis tri ct cou rts and thu s may be ins tru ctive to 
thi s committee in se lecting  req uired a dmonishm ents to Ru le 11.

The provisions of the amendments to Rule 11 dealin g with  plea barg aini ng 
bring order to an ar ea  o f lawlessness in the federal  courts. Plea bargainin g is as 
cont rove rsial  an are a of the crim inal jus tice  process as any, and atta che d to this  
stat eme nt as Appendix  C is one view of thi s Association concerni ng the  topic. 
Because the  Association has  as its  membership the majori ty of the  defen der 
offices in the  natio n, it is safe to conclude th at  vir tua lly  every atto rne y in thes e 
offices engages in plea bargainin g on a  daily  basis. Plea bargainin g is the  n atu ral 
by-product of a crim inal just ice system  cha ract eriz ed by too many prosecutions 
involving too many charges,  an overworked judi ciar y, and a backlog of cases 
awaiting trial.  Added to this recipe is the  na tu ra l negotiatin g inclinatio n of the 
atto rney involved. The result  is not unexpected—the settlement of crim inal lit i
gation  by nego tiatio n and compromise. It  is thi s wr ite r’s position th at  plea 
barg ainin g is an esse ntial  elemen t of the  crim inal  jus tice  system in need of 
regu latio n and  not eradicatio n.

The recogni tion of plea barg aini ng as an integr al pa rt of the crim inal jus tice  
process by th e c our t’s and the prac ticing bar is  t he condition preced ent to brin ging 
order out of chaos. See Santobello  v. New York, 404 U.S. 257 (197 1)  ; ABA. 
Sta nda rd*  Relating to Plea* of Guilty, § 1.8. With  a few signif icant exceptions, 
the proposed amendment to Rule 11 is a progressive step toward regu lation of 
the plea bar gain ing process. The req uire men t th at  the plea bargain  be made of 
record in 1 1 (e )( 2 ) has  been the  procedure of the  dis trict court  judges in the 
South ern Di str ict  of Califo rnia for many  yea rs, and has  opera ted with  gre at 
success. However, for the reasons s tated  i n thi s wr ite r’s testimo ny on 26 Febru ary  
1975 before the  House Subcommittee on Crim inal Just ice,  the last  sentence of 
11( e ) (1 ) req uiri ng the tri al  court s not  to partic ipa te in plea discuss ions should 
be eliminated .

Proposed Rule 12
The trus t of proposed Rule 12 is to encourage the pre -trial dispo sition of 

evid enti ary  motions at  a single hear ing. This  is the procedu re followed in the 
Southern Di str ict  of Calif ornia  and has worked successfu lly for  the  past four 
years . Althou gh the  South ern Di str ict  of Cali forn ia does have  an “omnibus 
hea rin g” for discovery  purposes at  the ma gis tra te level, a single hea rin g is held 
at  the dis tri ct  court, level to cover evid enti ary  motions. By hav ing a discovery 
hea ring  at  the  ma gis tra te court level, counsel on both sides are given sufficient 
time to inve stig ate leads and prep are pre -tri al evid enti ary motions  before the 
distr ict  cour t. This is the th ru st of proposed Rule 12. A flow ch art  of the proce
dure s with in the  South ern Dis tric t of Cal iforn ia is submitted as Appendix  A to 
dem onst rate  the  prac tice  and timin g in the South ern Dis tric t for  the  discovery 
hea ring  ( “omnibus hea ring” ) and the  da te for pre -trial motions before the dis tric t 
court.

The provis ion of proposed Rule 1 2 (d ) which establishes the  mechanism by 
which the  government makes known its  inte ntion to use cer tain  evidence at  tri al  
allows the defend ant  the  opportunity to bring  a motion pre-trial to supp ress th at  
evidence. Thi s is an excellent approach to ensu ring  th at  the defense knows of 
all  evidence which it  may choose to  suppr ess and thus rais e at  the  consolidated 
motion hear ing.

Proposed Rule  1 2 (h ) which allows a defe ndant to be held in custody or th at  
his bail be contin ued for a specific time af te r the dismissal  of an indictm ent at  
a motion hea rin g is both unneeded and unco nstitutional. With out a charge pend
ing, the re is no basi s or jurisdic tion  for  a fede ral dis tric t cour t judg e to hold a 
citizen  in custody. The effect of such a rule  may be to encourage defense counsel 
to bring such motions  at  the close of the governm ent's case-in-chief as pa rt of a 
Rule 29 motion for  judgm ent of acq uittal. The dismis sal of the  indi ctme nt at  
thi s stage  may (alt hou gh it is by no means  c lea r) bar  a subseq uent rein dict men t 
and prosecution on double jeopa rdy princip les. Subsection (h ) will discourage  
the  bringing of such motions pre- tria l because it may not affect the  custo dial 
sta tus  of the cl ie nt ; thus , it is out of harm ony with  the balance  of the  provisions 
of this amen dmen t and should be s trick en.
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Proposed R ules 12.1 and 12.2
The Omnibus discovery procedure in the South ern Dis tric t of Calif ornia  has  

required  a notice of alibi  and  notice of sani ty defense for  at  least  the pas t seven 
yea rs. See Appendix B, § § D (2 ),  (5 ),  (6 ).  This procedure calls for defense 
counsel  to sta te the general natur e of the defense such as insan ity, entrapm ent,  
alib i or a genera l denial.  Another portion of the form requ ires counsel to ind i
cate  wheth er or not he will supply the names of expert and  lay witness es on the  
issue  of sanity at  the  time of the offense. A section indic ating  the  willingness 
to supply alibi  witnesses is also provided under section B. If  defense counsel 
refuses to indic ate a willing ness to disclose this information, the  governm ent 
may move before the  ma gis tra te to require defense discovery of this info rma 
tion. See section C, subsection (2 ) (a ),  (b ),  (c ).  Genera l Order  150 in the 
South ern Dis tric t of Calif ornia , reprin ted on page 4 of the Omnibus Form, sta tes  
th at  if these discovery orde rs are  not complied with such surpris e evidence “may 
not be used at  trial,  unless  such denial would result  in mani fest injustice.”

As an order ly means  of guar anteeing  efficiency and cont inui ty of tri al time, 
proposed Rules 12.1 and  12.2 ar e adequate. This  proced ure has worked well in 
the  Southe rn Distr ict  of Califo rnia to prevent surp rise  witnesses at tri al  and 
lengthy continuances  in order to allow the government to inves tigate the affirma
tiv e defense of alibi  or insanity . The problem here  concern s the app rop riat e 
sanct ion to use where  the  defense has not disclosed witness lists  ac cording  to the 
man date  of the rules.  Whether or not the tri al  court may prohibit the defense 
from producing such affirmative defenses when there is a lack of compliance is 
in open con stitu tional question.  Williams v. Flor ida,  399 U.S. 78, n. 14 (1 97 0) . 
It  is submit ted th at  the  appropr iate  sanction  is not the  denia l of the rig ht to 
produce the defense. Rather, a shor t continuance should be allowed so th at  the 
governm ent might reb ut the defense, if possible. Fu rth er,  the tri al cour t may 
require  defense counsel to sta te why no notice of the affirmat ive defense was 
made  as required by the Rules. If the expla natio n is inade quate , a contem pt 
hea ring  may be held af ter  the  tria l to determ ine where  the  fault  lies and the  
app rop riat e sanction.  Defense counsel may have a very good reason for fail ing  
to comply with  these  notice requirements when the witnesses in suppo rt of the 
affirmative defense issue both incrim inate  and exonera te the defen dant. For  
instance, a sani ty defense in a bank robbery prosecution (no t uncommon in the  
Sout hern  Distr ict  of Cal ifo rni a) may involve lay witne sses who viewed the 
defe ndant commit the  robbery but also believe his behav ior to be baza ar. Such 
witne sses would undoub tedly suppo rt expert testim ony for  an insa nity  defense. 
However, if the defense is required to list  such witnesses pre-tr ial, it is also 
indispu table  that  the  government would use them in its case-in-cliief to esta blish  
the prima facie  elements of the bank robbery. This  i s a p atently  unco nstitution al 
requ irem ent since the government is required to shoulder the ent ire burden of 
esta blishing  its case. Murph y v. Waterfront Commission, 378 U.S. 52 (1 90 4) .

Thus, at post- trial hear ing showing t ha t such witnesses for the alibi or i nsa nity 
defense might reasonably  have  been used by the  governm ent, no sanction  at  all 
it  appro priate. Any time delay necessary to allow the government to prepare to 
meet the affirmative defense  is a necessary inconvenience in a constitu tion al 
fram ework which requ ires the  prosecution to prove its  case unaide d in any way 
by the defendant. Thus, the  proposed amendments to Rules 12.1 and 12.2 should 
l»e am ended to with draw the  requirement  of a witne ss lis t where such witnesses 
might reasonably be called  by the government.

A fu rth er question concerning the notice of insa nity  defense in Rule 12 .2 (c ) 
concern s the question of whether a defe ndan t can be compelled to undergo  a 
psyc hiat ric exam ination and whether any stat eme nts made durin g such an ex
aminati on may lie used aga inst him. The argu men t here is analag ous to th at  
discus sed above w ith respe ct to lay wit nes ses : may the  government gain evidence 
to suppo rt its case-in-chief from the mouth of the  defe nda nt simply because the  
defe nda nt raises an affirmative defense of ins ani ty?  The Rule should specifically 
req uire  that  court -order ed psyc hiat ric exam inati ons of a defen dant rais ing  an 
ins anity  defense include an ord er bar ring  any use of the defe nda nt’s s tate men ts 
in suppo rt o f th e gov ernment’s case-in-chief.

Propo sed Rule 15
The amendments to Rule  15 should not be adopted . The Confro ntation  Clause 

of the  Sixth Amendment was  enacted to prev ent trial-b y-depos ition depr iving  
the jur y of an opp ortu nity  to assess a witn ess’ live testim ony and demeanor. The
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proposed amendment to Rule 15 would effectively undermine thi s constitu tional guarantee.
The weaknesses of the amendments to this Rule are  many. It  unnecessari ly inte rjects  the right of the government to tak e depositions; the  condit ion precedent  to the  tak ing  of depositions is tota lly  vague (“whenever . . .  it is in the inte res t of jus tice” ) and could easily he read  to mean any tim e; the re is no requirement that  depositions he before a neutral th ird  pa rty  who would lend order and  efficiency to the  proceeding; t here is no requi rement that  a defendan t waiving his right to he present a t a deposition only make such waiv er upon advice of cou nse l; the definition of the  term  ••unavailable” is so broad as to encourage  tria l-by-deposition; the  r esu lt subver ts the role of the jury  in  evaluating  cred ibili ty of witnesses through the  demeanor obs ervatio n; and, by failing to include time requirements, it undermines  effective cross-examination of a deponent where the  deposition takes place at  an early  stage in a crim inal proceeding when counsel is without full discovery.  The broadening of Rule  15 to allow government depositions in any crim inal  case is a mistake . The government will undoub tedly reso rt to the deposi tion procedure for its more unsavory witnesses such as narc otic  addict inform ants who have  a propensity to “get los t” for tria l. Ins tead of the llesli-and-hlood presence  of these  unsavory c hara cters, a j ury  is  left with  a cold deposition read  by a cou rt clerk. Demeanor evidence is not only lost in the  shuffle but it may even be enhanced by the reading . Experienced practic ing attorneys  know the  crucial value of demeanor evidence in assessing the credibility  of witnesses. Louis Nizer, the famed tri al atto rney, has  spoken to this  issu e:

Ju rors  usual ly watch every mannerism of the  witness, every inflection of voice, every react ion under stress. They are not unlike  the  cross-examiner, whose ante nnae are  aler t to every signa l which the  witness sends out. Witnesses who scissor the ir legs at  cer tain questions; or look up at  the  ceiling for help at some inconsequental  question although they have been untroubled by difficult ones ; or become unduly emphatic, aband oning previous equanim ity;  or are  assert ive  though the ir eyes registe r dou bts ; or sub stit ute  nast iness for ind ign ati on ; or pretend they didn ’t hear the  question to stal l for tim e; or are  affectedly obsequious; or pass the ir han ds over their  mouths before answering, in a ges ture  which migh t mean “I wish I didn ’t have to say what I am about to say” (pa rtic ula rly  if  repeated whenever the  same subject ma tte r is posed) ; or claim to have been tricked by the  questioner, instead of candid ly adm itting err o r; or go out  of the ir way to express their  spleen, thus exposing  the  hypocrisy of benig nit y; or, in a moment of anger, reveal a crude str eak of language or att itu de  which contra dicts a proffered culfured ma nner;  or accept signals  from othe rs in the cour troo m; or seek to elici t sympathy for  being badgere d; or engage in sa rcas tic sallie s with the  torm enting cro ss-e xam iner; or repea tedly induce irrelevan cies to sidetrack  the  per sis ten t questioner ; or dres s elegan tly or poorly but  in apparent unaccustomed sty le;  or are  so determined  to balk the  exam iner th at  they won’t admi t the most obvious fa ct ; or seek to gain favor with the  jury by fawning  on th em ; or, well, who are not themselves in a thousand  ways—may forfe it the ju ry ’s confidence. Yet none of t his  can be recorded in the printed record.—Nizer, The Implosion Conspiracy, (1973).Rule 15 should  be left  unaltered.
Proposed Ru le 16

With respect to the amendm ents to Rule 16 (a), which concerns defense discovery of prosecution evidence, we are in agreemen t with the sta tem ents made to this subcomm ittee by the Public  Defender  Service for the Distr ict  of Columbia on 7 J une 1974. See “Commentary: Proposed Amendments, Federal  Rules of Criminal Procedure , “Subcommittee on Criminal Jus tice  of the  Comm ittee on the Judiciar y, House  of Representat ives,  93d Cong., 2d Sess. 55-58 (Ju ly 1974). We are  also in agreement with the  sta tem ent made on beha lf of the  American Civil Libe rties  Union by Professor Leon Friedman on thi s subsection presented to the subcommittee on 26 February 1975.
However, we disagree  with the comments  of the Public Defender  Service  for the Distr ict  of Columbia concerning prosecution  discovery of defense evidence set for th in proposed Rule 16(b) . We endorse the  position presented by the  American Civil Liberties  Union, supra  on 1 6(b) . Prosecution discovery cannot be broadened wide r tha n that  now obtainable u nde r present Rule 16(b) and remain consistent with  a defen dant’s c onstitu tional gua ran tee  again st self-incrim ination.
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The experience in the Southern Dis tric t of Cal iforn ia demonstrates the prac
tica lity of this  position. The Omnibus Form attache d to this  statement  as Ai>- 
pemlix D indicates th e b road disclosure  required  by the government in subsection 
A of the Form. The evolution of thi s innovative concept is trace d in Appendix E.

The government is required to disclose all evidence favorable to the defe ndant 
on the issue of guilt, its  invest igative repor ts, stateme nts of the  defendant to 
government  officers and thi rd partie s, a list  of government witnesses and the ir 
statem ents,  subject only to discre tionary invocation of 18 U.S.C. §3500 (the  
Jencks Act ), the na tur e of any prior similar  acts or convictions which the gov
ernment will seek to introduce  as evidence in its  case-in-chief, the names of its 
expert witnesses  and  the subject ma tter of the ir testimony, the right to copy any 
books, papers, documents  take n from the defendan t which will be used at  trial , 
the  prio r convictions of its witnesses, any prior felony convictions of the  de
fendant, evidence indicating entrapment, whether or not an info rmant was in
volved in the  case, whe ther  or not electronic surveillance has  taken place and  
whether or not grand jury proceedings were recorded. Excep t to the  e xte nt that  
it  is broader , the  procedure in the Southern Distr ict  of Califo rnia tra cks the  
proposed amendment broadening defense discovery under proposed Rule 16 (a).

In cont rast,  the prac tice  in the Southern Dis tric t of Califo rnia requ ires  the  
defendan t to disclose only whether an insanity  defense or alibi defense is con
templated,  a list  of lay witnesses in supp ort of san ity  or alibi  defenses, the  
names of expe rt and cha rac ter  witnesses and the  subject of the testimony of ex
pert witnesses. Unlike the  proposed amendment to Rule 16( b),  the re is no re
quirement  for the defense  providing  a general witness list in every case. The 
discovery prac tice under the omnibus hearing  procedure in the  Southern  Dis
tri ct  of California  is  thus  almost, but not quite, a one-way str eet  in which defense 
discovery of the prosecution case is full, open and complete. It  should be noted, 
however, that  in ra re  cases, the government reserves the  ri ght  to withdraw from 
the omnibus hea ring procedure and force the defend ant  to rely on Rule 16 for 
discovery. These instances  are quite limited since it  usua lly behooves the  prose
cution to disgorge all of i ts inform ation in order to induce guilty pleas. The open 
prosecution discovery practice  in the Southern Dis tric t of Califo rnia has  proved 
successful in inducing guilty defendants  to plead af te r discovery of the case 
against them. The lack of mutual discovery benefits to the  prosecution has  not 
encumbered the  efficiency or effectiveness of prosecutions  in the  Southern Dis
tric t. Based on our experience in the Southern Distr ict  of California, which is 
one of the thre e busiest federal criminal courts in the  United States , it  is sug
gested that  the amendments  to Rule 16(a) be adopted with sligh t modifications 
and  th at  the proposed amendments to Rule 16(b) be rejec ted in toto.
Proposed Rules  17, 20 and 29.1

AVe endorse  the amendments to these rules  as wri tten .
Proposed R ule  1/2

In general, the  amendments to this  rule  are  sa lu ta ry ; however, the following 
provisions should be amended. Section (c )( 3)( A ) should be amended to make 
defense inspection of presentence reports an absolute right as to the enti re re
port. There  is absolu tely no indica tion of abuses by defense counsel in reading 
presentence reports and one should not be presumed. If  there is any portion of 
a presentence report which the  court, believes the defendant should not have 
knowledge of, by simply issuing  a protectiv e orde r bar ring disclosure  by the 
defense counsel to the  client, this  information will not  be communicated. There 
is no reason  to exclude any information from defense  counsel including the 
recommendation as to sentence as is now provided by th is section. The experience 
in the Southern Dis tric t of California, where  complete disclosure  of presen tence 
reports has  been the rule  for  years  and where defense counsel have the right 
to read the  enti re report inclusive  of  recommenda tions for sentence, is t ha t the re 
has  been no abuse at  all of this  privilege. On the  cont rary , defense counsel by 
being made awa re of the basis for the  recommendat ions of the  probation  de
partm ent  is bet ter  able to intell igent ly address  the cour t at  the sentencing hear
ing. Language in thi s section which would prevent the  defense from inspecting 
any par ticula r port ion of a presentence repo rt should be deleted. The protective  
orde r altern ative will safeguard against any abuse. Adoption of these  suggested 
alte rna tive s would reouire  t ha t section (c) (3) (B)  also be deleted.

Subsection (c )( 3)( D ) is both unnecessary and unwise. By preventing  copies 
of presentence reports  from being made by any par ty, the rule  sets for th too
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bro ad an exclusion.  In the Southern Distr ict  of California, the  probat ion dep art ment sends a copy of the presen tence report to the United Sta tes  Attorneys  office as a ma tte r of course in each case. This  copy is kept in the  file of the prosecuting  atto rney. Defense counsel are  allowed to read  the entire  rep ort  and, if they wish, dic tate the repo rt in its  enti rety . Since both sides have complete access to the  repo rt, there  is no reaso n for  a rule  bar ring dupl ication nor  has there been a his tory  of any abuse. The re are  occasions when it is in the  intere st 
o f  the adm inistra tion of justice  to dup licate a presentence repo rt. Thus, when ii client, is facin g multiple charges in severa l federal dis tric t court s, ra ther  than conductin g numerous presentence inves tigat ions,  eith er counsel may simply duplica te the  first presen tence  repo rt and  send it to the cour t of the  other federal dis trict.  Ra the r tha n a blanket rule bar ring duplica tion, the section should be amended  to bar  copying of presentence reports  only upon order of the judge.Finally, subsec tion ( f ) should be amended to guarantee the  prob ationer the right to counsel at a proba tion revoca tion hearing. Gagnon v. Scarpclli.  411 U.S. 778 (1973). This is the pract ice in the  Southern Dis tric t of Cali fornia which routinely appoints indigent defe ndants counsel. As a  prac tica l matter , it makes more expedit ious the  probation  revocat ion hearin g.
Proposed Pule

We objec t to the language of proposed Rule  43 which mandate s that  a defendant be treated as having  waived his right to be present at  tri al whenever he engages in conduct which will jus tify exclusion from the courtroom. This provision, (b )( 2),  is objectional in th at  it would allow a trial court to for fei t a defend ant ’s right to par tic ipa te in his own tri al  when the  la tter  par ticipates in unru ly conduct. In our experience in the  Southern Distr ict  of Califo rnia, such conduct is quite  rare  and  may he handled by the  tri al  court with out  exclusion. At a bare  minimum, the tri al  court should be required  to warn the de
fendant (ha t continued disruptive conduct will wa rra nt  reject ion from the cour t
room. If such conduct persi sts, the  tri al  court may have  the defendant removed to ano ther  area in the  court building where  he may be allowed to par tic ipa te In the  court proceedings by a monitoring device.

In sum, this subsection is unnecessary in ligh t of the infrequent occurrence of courtroom misconduct by the defendan t. It  would he best to leave this area 
to case law evolution, e.g.. Illin ois v. Allen, 397 U.S. 337 (1970).

We app rec iate  having this  opportunity  to supplem ent our views on the  pro
posed amendments to the Federal Rules  of Criminal Procedure. If  we may be 
■of furth er assis tance, please do not hesitate  to ask.

Sincerely,
Charles M. Sevilla. Chief Tria l Attorney ,

Federal Defenders of San Diego, Inc.

Should Plea Bargaining be Abolished?
(This Publ ic Broadcasting  Service (PB S) program is produced by WGBIT- Boston, and  is a transc rip t of “The Advocates” taped in Boston on October  16, 1973 and broadcast over PBS on Thursday,  October 18 at 8 p.m.)
Pa rti cipa nts: Advocate Alan  Dershowi tz (pr o):  Arlen Specter, distr ict  at 

torney. Ph ila de lphia: and Marshall Hartm an,  dis trict defender, National  Legal Aid. Advocate Marshall Simonds (eon)  ; Judge Reuben Lurie,  Massachusett s 
Superio r Court, (re t.)  : Richard  Kuh, attorney,  New York.

Moderator. Evan  Semerjian.
Announcer. Good evening, ladie s and gentlemen, and welcome to “The Advocates .” the  PBS Fig ht of the  Week. Tonight’s debate is coming to you from Boston’s his tori c Fan eui l Hall.
Semerjian. Ladies and gentlemen, may I have your  atte ntion, please.
Announcer. Moderator Evan Semerjian has  just  called ton igh t’s meet ing to order .
Semerjian. Good evening, ladies and  gentlemen. Tonight we exam ine a common prac tice  in criminal cases, recently  brought about by the  dra ma tic  resigna

tion of the Vice-President. The prac tice  is  ca lled “plea bargain ing,” and tonight’s
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question is whether plea barg ainin g should be abolished . Advocate Alan Der
showitz, Profe ssor a t Ha rva rd Law School, says  “Yes.”

Dershowitz. I’lea barg aini ng unfai rly punish es i>eople for exerc ising their  
con stitutio nal rig ht to a fa ir tria l. Suppor ting its abolition, I have  with me to
nig ht Mr. Arlen Specter, the  Dis tric t Attorne y of Phila delphia, and Mr. Mar
sha ll H artm an,  N ation al Dire ctor  of Defender Services.

Semerjian. Advocate Marshall Simonds, a Boston atto rney, says “No.” 
Simonds. The process of negotiation th at  we call plea barg ainin g is an im

po rta nt pa rt of the crim inal justi ce system. Prop erly  administe red, th at  proc
ess can prote ct the  intere sts of the defen dant and the intere sts  of the  public. I 
hope to show th at  through the  testimony of Judg e Reuben Lurie and Attorney 
Ric hard Kuh.

Semerjian. Than k you, gentlemen. Before we proceed, let me expla in th at  
for  those of you who expected a debate of America n-Soviet trad e, the war  in 
the  Middle Eas t as well as the  sudden resign ation  of the  Vice-Pr esident caused 
us to make this  change  in our schedule. And now a word of intro duct ion on 
ton igh t’s issue.

Plea barg ainin g is a common practice in most crim inal  cour ts in the  United  
State s. By plea barg ainin g we mean negotiation s between the prose cutor and 
the defe ndant’s atto rney before or durin g tria l, leadin g to an agreement by the  
defe nda nt to plead guilty.  This recently occurre d between the Jus tice De par t
ment and Mr. Agnew’s lawyers.  In exchange for the  plea of guilty, the  prosecu
to r may agree to reduce the charge, for example, from murder to manslaug hter,  
thereby reducing the  possible sentence, or he may agree to recommend a ligh ter  
sentence, for  example, probation instea d of jail . It  is, of course, up to the  judg e 
to decide whether to follow the  prosecutor's recommendation. There are  many 
var iat ion s in thi s practic e, but  there  is one common result : in each case the  
defe ndant gives up his right to trial in expec tation  of gett ing  a lesser sentence  
than  he might have received if he were convicted of the  origin al charge. And 
now to the cases. Mr. D ershowitz, you have the  floor.

Dershowitz. Tha nk you. Plea  barga ining  should be eliminate d for two basic  
reasons . It ’s un fai r to those defen dants who exercis e their con stitu tional rig ht 
to put  the  government to its proof at  tria l. Such defen dants , as we will show, 
are given higher sentences than similar defe ndan ts who plead guilty. Wh at thi s 
means, in effect, is th at  defe ndants are  punishe d for exercis ing rights  given to 
them  by the  United  Stat es Constitu tion. Plea  barg aini ng is also unfai r to the  
public because unde r plea bargaining, those defendan ts who plead guilty  gen
era lly receive lower sentences—often, as in the case of the form er Vice-Presi
dent , no prison sentence at all. And many of those defe ndan ts who negotia te a 
plea, unlike Mr. Agnew, are  among the most seasoned and  dangerous crim inals  
coming before the courts.  The thoughts th at  they are  daily rewa rded for the ir 
pleas by sentence s well below w hat they deserve  and well below what  our  safe ty 
requ ires  is not a comfo rting one. Despite the  fac t th at  plea barg ainin g is again st 
the  public inte rest , it  continues to thrive because  it is the  easiest system for 
thos e who part icipat e in it—th e prosecutors, the defense  a torneys and t he judges. 
Bu t we should end thi s process by which sentenc es are  determine d by hallway  
horse-t radi ng ra ther  tha n by the  defe ndan t’s danger ousness, degree of guilt,  and 
the need for deterrence. To explain  fu rth er  how the public is harm ed by plea 
barg ainin g, I call the  Di str ict  Attorne y of Phil adelphi a, Mr. Arlen Specter.

Semerjian . Mr. Specter, welcome to THE  ADVOCATES.
Specter. Than k you. Nice to be here.
Dershowitz. Mr. Specter has  been the Distr ict  Attorney of Philadelphia  since 

1965, and no other big city D.A. has been as successfu l in cur tail ing  the prac tice  
of plea barga ining . Mr. Specter , why do you thin k plea bargainin g should be 
abol ished?

Specter. I think it  should be abolished because  the  criti cal process in the  
prosecution  is the  sentence. I thin k if the ent ire  procedu re, in term s of ar re st  
and  prosecution, is to make any sense, then I thin k we h ave to have app ropriate 
sentencing—tough sentences for  tough crim inal s in the  public inte res t—and if 
you're going to st ar t off w ith the  Dist rict  Atto rney  giving up wha t should be th e 
prop er sentence, then I thi nk  it makes a shamb les of the ent ire prosecution 
process.

Dershowitz. And how does plea barg aini ng affect society generally?
Specter. It  affects society in a number of ways. One way is th at  hard ened  

crim inals  are  relea sed sooner tha n they should be release d. For example, if you
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have  someone who was charged with  armed robbery—th at is, a robbery  at  g unpoint—the prosecut ing atto rney may be compelled by a crushing backlog to accep t a plea to aggrava ted assau lt and bat tery  in exchange for probation, and th at  thr eaten s public safety , and it also underm ines the  constitutional rights  of the  defe ndant.
Dershowitz. And what impact does plea bargaining have on the  morale of the  police?
Specter. It  has a very sub stantial impact because they see the  ar rests  they make on serious charges watered down in order to save the time of the  court, the  judge,  the  lawyers on both sides.
Dershowitz. It 's  often argued th at  plea bargainin g is a necessary evil, that  one can't, conceive of having a system withou t some plea bargaining* because of the  backlog in the courts.
Specter. Well. I think that 's untrue, Mr. Dershowitz. I think it  is possible to I have a cour t system which accommodates the serious tria ls. I think that  r equiressome basic changes in the criminal process. To st ar t off, by dive rting away the  unimportant  cases which should not be tried . For  example, we have  a couple of programs in Ph ila de lphia: one where  Assist ant  Dis tric t Attorneys  are  at  police sta tions twenty-four hours a day to elim inate the minor cases where they ► will not stand up in co ur t; we also have diversionary programs where  youhave somebody charged with a lesser offense who is a first offender, a nonviolent  charge , and we move those out of the  criminal just ice system at  the  o utset. And then you have a system—you should have enough courtrooms and judges and personnel to supp ort th at  system—which can then accommodate those cases which requ ire sentencing to be tried . Now th at  is the  way that  you do just ice  in the American c riminal system.
Dershowitz. And has  the Phi lade lphia system worked?Specter. Yes. 1 thin k it has. We have a very low guilty  plea rate,  and I would like to emphasize  t ha t every defe ndant has  a right to plead guilty, and my ass ist an ts will make recommendations on sentencing, but we will not discount tha t recommendation  on sentenc ing in o rder to induce  tha t guilty plea. We have a low guilty  plea ra te ; we do have a backlog, bu t we have gotten the supp ort of our general assembly to add  new judges in Phil ade lphia, and we a re gear ing up our system to try  cases prompt ly and to get the  app ropriate sentencing.Dershowitz. Well, it' s often argued th at  plea barg aining is necessary to help indiv idualize justice, to help tai lor  the  sentence to the pa rticu lar  needs of the defendan t. Do you agree  with tha t?
Specter. I do not agree with  tha t. I thin k th at  it  is imp orta nt to try the  case so you really  know what goes on in the case. The way to tai lor  the  system to the individual needs of the defendan t is to give him his day in co ur t; if he is, in fact, not guilty,  let that  dete rmination be made;  if  he is, in fact , guilty, let that  evidence come forward, and then  let  the judge impose the app ropriate sentence depending upon the  fac ts of the case withou t try ing  to compress it  into a bargain plea under very has ty circu mstances  where the  only int ere st served is tin* accommodation of the court. I think  our system has to function  to serve the  people in term s of appropriate sentences on crimes of violence and  not to make it easy for the lawyers and for the judges and for the  whole c our t system.Semerjian. One quick question and answer, Mr. Dershowitz.Dershowitz. It 's often proposed tha t really  the problem is not plea bargaining but the abuses of plea barga ining.  Do you thin k we can solve the problem by reforms, or do we have to abolish plea barg ainin g?
Specter. Mr. Dershowitz, I believe the  whole system has  to be abolished because I think the  essence of plea bargainin g is the negotiatio n—that  is, for the prosecuto r to drop his charge or sentence recommendation  to try  to talk  the defendant into pleading guilty,  and think as soon as you st ar t haggl ing and bargaining, you demean the enti re system of criminal justice.Emerjian. Okay, tha nk  you, Mr. Dershowitz. Mr. Simonds, your  witness .Simonds. Mr. Specter, I'd  l ike to a sk you an ini tia l question th at  really goes to definitions. I suppose you and I would agree that  if . a t some stage in th e criminal prosecution, you as a Distr ict  Attorney, find out tha t, in fact, the defend ant  is innocent, you have an obligation at  that  point  to come fo rward to the  cour t and to dismiss those charges.
Specter. Absolutely.
Simonds. And that  procedure is not plea barg aining as we are  discussing it tonight.
Specter. Not a t all.
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Simonds. And in my questions I want to carve  out tha t duty of the pr osecuto r 
from any inclusion. You und ers tand tha t.

Specter. I do.
Simonds. Now. as I under stan d your proced ure in Phila delph ia, you have 

achieve d the red uct ion  in guilty  pleas, and you’ve reduced your backlog in pa rt 
by diverting  cases—unimp orta nt cases, 1 believe was your  phrase.

Specter. In pa rt by dive rtin g cases, and in pa rt by expan ding our courts.
Simonds. Stayi ng with  the diversion for a moment, as 1 understa nd tha t, yon 

mean tha t a crime but a minor crime, is not prosecuted. Th at’s wha t diversion 
means, isn't it ?

Specter. Th at would be one situation.  Another situ ation would be where the 
evidence was obtained unconstitu tiona lly, where it wouldn’t stan d up in cou rt.

Simonds. T ha t’s really not diversion. Th at’s recognition by the prosecutor th at  
the re's  been an err or in the process tha t has  to be corrected by a release  of the  
defen dant,  isn’t it ?

Specter. It  is a  screenin g ou t of cases as  well a s diversion.
Simonds. But let ’s stay  with the first point. You, in fact, divert . You do not 

prose cute cer tain  kinds of crimes on the theory th at  they’re too minor to both er 
with.

Specter. T hat’s correct.
Simonds. Now, you are  then takin g upon yourself as Dis tric t Attorney the  

problem of exercis ing the discret ion and judg men t to ident ify through your 
ass ist ants those crimes tha t, despite the fac t th at  they exis t in the sta tute s, and  
hav e been identified as social wrongs, shal l not be prosecuted. Do I und ers tand 
you correctly  ?

Specter. Well, it is not solely my discre tion and the  discret ion of my assi s
tan ts;  it works as well through a rule of our sta te Supreme Court, and it is 
judic ially  supervised.

Simonds. Excuse me. Let me under stand . Does a judg e supervise each dis trict 
atto rne y or assis tan t in his decision to divert , or not  to prosecute,  a case?

Spector. No, a judge supervises . . .
Simonds. So i t is not s upervised by a court.
Specter. No, it  is superv ised by a court  because . . .
Simonds. At wh at stag e?
Specter. At the stage where  the  case is concluded. The re is a selection of a 

lis t; that  is prese nted to a judg e in cour t; the  judg e the n sits the re in a con
feren ce room atmosphere, he hea rs the charge,  he hears  the  basic facts, and 
he makes a decision as to whe ther  th at  is an app rop riat e case for dismissal 
with out  tri al.

Simonds. But I understood  from your ear lie r testimony th at  your  assis tan t 
dis tric t atto rneys in the  stati onho use twenty-four  hou rs a day make decisions 
on the spot th at  cer tain  charges shall not be broug ht, cer tain  persons shal l be 
released. Is t ha t correct?

Specter. Tha t is  one phase of our program . . .
Simonds. Th at is done, is it not, with out jud icial review  or supe rvision?
Specter. Th at is true , but  th at  tur ns prin cipa lly on an  ini tia l decision th at  

the  evidence was gather ed in a way which  is basic ally unco nstt iutiona l, 
al tho ug h. . .

Simonds. Th at is done, is it  not, withou t jud icia l review or supervision?
Specter. Th at is true , but  th at  tur ns  prin cipa lly on an ini tia l decision th at  

the  evidence was gather ed in a way which is basically  unconsti tutional, 
although . . .

Simonds. Th at’s the  only inst ance? It  neve r turn s on the decision th at  the  
crime j us t isn’t impor tan t enough to prosec ute?

Specter. No, on occasion it  is, if it  is a matt er  such as disorderly conduct or 
gambling on the highway, something very  minor.

Simonds. Well, l et  me go forw ard. Now, in implementing th at  process you are  
tru sti ng  the  judgm ent, skill, experience, and discretio n of your ass ista nts,  are n't  
you ?

Specter. I am.
Simonds. And you tr us t exac tly those qua litie s at  almos t every stage in the  

crim inal process, do you no t?
Specter. I do. I  have very able a ssista nt dis trict attorney s.
Simonds. I ’m sur e you do, but I suppose th at  the re is a difference in the  

skills  and experience of the  men on your staff, as would be the case with  any 
dis tric t a tto rne y’s staff.

Specter. Well, t hat ’s true.
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Simonds. And when you come to the  tri al  of a case, you again personally, o r 
someone on your  behalf, make s a judg men t th at  a pa rticu lar  case will be trie d 
by a p art icu lar  ass ista nt.

Specter. Th at’s correc t.
Simonds. One ass ist ant may be more able th an others,  is th at  not rig ht?
Specter. Yes, sir.
S imonds. And you exercis e yo ur d iscre tion in that  choice, do you n ot?
Specter. I do.
Simonds. To th e bes t of yo ur a bili ty to serv e the  public i nter est.
Specter. At all times.
Semekjian. One more question.
Simonds, Now, isn t  it a fac t th at  if th at  same discre tion in judgm ent is exer

cised in the plea barg ainin g process  by co mpetent prosecu tors, competent defense- 
counsel, and  in fro nt of u compete nt judge, it can be done proper ly and 
effectively ?

Specter. I don’t t hink so, an d the reason I thin k not is because plea barg ainin g 
is enter ed into in orde r to avoid a crushing  backlog, and I think that  traditi ona lly 
dis tric t attorn eys ’ offices have been unde r the gun to elimi nate the  backlog a nd to- 
give away cases. Facing squarely up to the fac t tha t they cannot try all th ei r 
cases, too many prosecutors’ offices will agree to probation where there ought to 
be a ja il sentence.

Simonds. But you're saying they are not doing the ir job, are  you not ?
Specter. I ’m saying that  the system does not permit them to do a job when the  

backlog is so c rushin g that  it is accommodated by accepting lesser sentences tha n 
the  fa cts  of th e case really  cal l for.

Semekjian. Okay, thank you, Mr. Simonds. Mr. Dershowitz, you have one 
question .

Dershowitz. Mr. Simonds seems to have based his ent ire cross-e xamination 
on the assum ption th at  discretio n is someth ing th at ’s practiced only by your 
office and only in jur isdictions  which have no plea barga ining.  Is it not a fact
th at  every dis trict attorn ey in the  United  Sta tes  exerc ises discretion  every day 
not to prosecute crimes such as home gambling, adu lter y and  other crimes which 
are simply not prosecutable?

Specter. Well, I don’t wa nt to embrace your entire  catego ries there , Mr. 
Dershowitz, but  I would sa y th at  discretio n is a very basic pa rt  of the  prosecuting 
att orne y’s responsibility. It  h as been establishe d in the  common law for centuries, 
and  i t is pract iced  daily  by d ist ric t a ttorn eys.

Dershowitz. And i t h as n othing to do w ith plea b arga ining .
Specter. It  doesn’t need to.
Semerjian. Okay, tha nk you. Mr. Simonds.
Simonds. Mr. Specter, isn’t it  a  f act  th at  what you’ve done in Philade lphia is to 

move the very process of plea barg aini ng to an ear lie r poin t in the  crim inal en
forcement, to a point where  it ’s less visible, wher e it ’s less sub ject to review 
eit her  by defense counsel o r by the ju dge ?

Specter. No, Mr. Simonds, I don’t think we have for  a very basic  reason,  and 
th at  is th at  we have attempt ed to siphon off the cases which  do not really pose a 
th re at  to the community, either in term s of crimes of violence or crime s of major 
corrup tion.  We have then trie d to expand  ou r t rial  fa cili ties  by get ting  new judges 
wit h pres sure  genera ted from backlog, and we have  then  trie d to make sentence 
recomm endations to fit th e crime, and th at  has resu lted in our  positio n in opposi
tion to plea bargainin g where as a conscious policy we refu se to cut  the  char ge 
and we refuse to cut the sentence  on the cases t ha t a re imp orta nt.

Simonds. And you can do i t . . .
Semerjian. OK, than k you. I’m sor ry to int err upt. Mr. Simonds. Than k you 

very much, Mr. Specter, for appeari ng with  us on THE ADVOCATES. Okay, Mr. 
Dershow itz, your nex t witn ess, please.

Dershowitz. We’ve hea rd from  a distinguished  prosecuto r how p lea barg aini ng 
affects negatively the  public intere st because it makes it  uns afe for  us in light  
of  the criminals  that  are  released and who manage  to get plea barg ains . I would 
now like to call as mv second witness a distin guish ed defense atto rne y to expla in 
to us the  evils of plea barg aini ng from the defe nda nt’s perspect ive. I call Mr. 
Mar shal l H artm an.

Semerjia n. Welcome to THE ADVOCATES, Mr. H artma n.
Hartman. Thank  you.
Dershowitz. Mr. H artma n is a Nat iona l Director of Defen der Services for  the 

National  Legal Aid and Defen der Association. He was the  form er Pre sident  of  the 
Illinois Public Defende r Association. Now, Mr. H artm an,  you’ve spen t m any years



as  a public defender. Wh at’s wrong with plea barg aining from the defendant’s 
point  of view?

IIartman. Well, I  think it  penalizes the defend ant  when he wan ts to exerci se 
his constitutional  righ t to a tria l. Now, let ’s under stand th at  we’re not talk ing 
about a few months difference, but it ’s not  uncommon in some jur isdictions for  a  
defendan t who might g et one to five years  in a pen itentiary  for an armed robbery  
if he plead guilty to receive five to ten years if he takes a bench tria l, or ten to 
twenty years i f he ac tual ly exercises  his r igh t to  a j ury tri al.

Dershowitz. Can you give us some examples of this?
IIartman. A client th at  I had  once was offered on a plea of guil ty one to ten 

years for an armed robbery. He said, “No, I’m innocent, Mr. Hartman.  I want to 
go to trial. ” So he went to tri al  and the sta te’s attorney put on the ir case, and a fte r 
the sta te's  witnesses  concluded, the client said  to me, “Mr. Ha rtm an, ” he said, 
“you know they’re very convincing. I think I’m going to lose. I ’d l ike to t ake  tha t 
plea of guilty  now and get my one to ten.” So I so inform ed the  court, and the 
cour t said to me, “Oh no. We’ve used up two days of t ria l. Now i t’s th ree to ten.”

Dershowitz. That’s one year  for about each day?
Hartman. I went back to tel l the defendan t th at.  He couldn’t believe it. He said, 

“What do you men? I ’ve only used up two days of time, and I’m now to suffer two 
more years? Forget it ! I’m going ahead.” He went ahead, and he was convicted 
and received seven to fifteen years. Th at’s the  dimension of the  problem, and 
th at ’s the price people pay for  exercising the ir constitu tional right to jury  tri al  
in th is country.

Dershowitz. Well, perhaps the defendant who doesn’t play the game—tha t is, 
who doesn’t plead gui lty—gets a bad deal, but doesn’t the  defendan t who p leads 
guilty  get a real  bargain?

II artman. I don’t really think so. I spent a long time studying this  view, and 
perhaps not every public defender or defense lawyer in the country agrees, but  in 
my opinion the system shi fts  so t ha t actually a person who now pleads guilty  and 
plea barga ins doesn 't get any less time than  he would have if we didn’t have the 
plea bargaining system at  all. It ’s only in con trast to his more unf ortu nate 
brethren who have decided to take a tri al  th at  it looks as if he has gotten less 
time. Secondly, he gives up, as in the Agnew case, the right to cross-examine his 
accusers. On paper, many people seem very credible, but  in the crucible  of the  
courtroom they may not come out so c lear. Third ly, he surrenders the righ t, in 
many jurisdictions, to assert  const itutio nal rights  which the police may have 
violated. For  example, a police ofiicer may have made an illegal search  of a 
person’s home or  his  c ar ; there may be an unfai r line-up, or confession may have 
been taken without the  proper  warnings . Usually,  if the  defe ndant is going to 
plead guilty, all these righ ts are  waived, and they’re never teseted . And so not
only does the defendan t not benefit, but the public suffers  as well. 

Dershowitz. If a defendant lias a chance of winning, will he ev 
II artman. Well, tha t is the worst problem perh aps—tha t is tha

interest.
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II abtman. Okay. When the  system of plea bargaining exists, I have plea barg aine d because t ha t’s what I d id with in that  system.Simonds. And th at ’s what got you the  best resu lt, is th at  correct?Hartman. Yes, when I  was a lawyer in th e courtroom.Simonds. Now, in that  bargain, Mr. Hartm an,  which you entered into because you were looking for the best result  for your client, you were not abused, or ■did not  permit yourself to be th rea tened or buffaloed, by the prosecutor, did you?Hartman. Oh, I don’t thin k th at’s t rue.  I thin k that  when I was afr aid  that  my client would get a lot of time because he took a tria l, I had to convey that  to him and he was buffaloed.
Simonds. But did you change your  advice to your client because you were being threate ned  by a prosecutor?
Hartman. Sure.
Simonds. You changed your advice?Hartman. Sure. Here is a  case w here a client is cha rged with sale of narco tics. Under Illino is law he could go to ja il for life if he was convicted. The p rosecutor says  to me, “If  the man pleads  guilty, we’ll g ive him probat ion. He’ll walk out the door. If we convict him af te r a jury  tria l, he’ll get str aig ht  life.” When the clien t talk s to me, I'm worried about whe ther  I can win that  case, and I would advise  him to p lead guilty.
Simonds. I s tha t s itua tion  a p roblem of the law  or a problem of the prosec utor’s conduct?
IIabtman. Well, I think . . .
Simonds. I f the  Illinois sta tu te  provides for that  kind of punishment, don’t you con front that  problem every time you represen t a defendant,  and don' t you have to think about whether or not you wan t to approach the prosecutor  to buy the certa inty of a ligh ter or more l enient dispos ition ?
Hartman. I think  that  the abuse  is bui lt into the system. It  is not the problem of that  prosecutor; he was following the law. I thin k that  when we have plea bargaining , we get away from trying  to do law reform  and trying  to reduce sentences in the legislatu re to make them more meaningful because we alway s have an ou t: we ju st plea bargain, and th at ’s w hat we ought not do.Simonds. But i sn' t it  a fact, Mr. Ha rtman,  t ha t you, in the process of negotiat ing with  a prosecutor  on behalf of an individual client, have an opportunity to t ailo r that  result to the clien t’s needs and  ci rcumstances tha t does not  exi st a fte r you’ve incurred the risk s of t ria l ?
Hartman. When there’s a plea bargain ing system, that  is true , but if—wha t I believe is that  there should be indiv idual ized just ice for each client  irrespect ive of  whether  he pleads guilty. It  should be based on his need to be r eha bili tate d and not whether or not he plead guil ty and agreed to the barga in.Semerjian. Let me in ter rup t for a minute, Mr. Simonds. Mr. H artm an, doesn’t plea barg aining serve a specific purpose , among other things, of freeing up the cour ts for  prosecutions tha t have to go to trial,  and if we abolish plea barga ining,  wouldn't th at  clog the  courts so that  the  rights  to speedy tri al  would be jeopardized?
Hartman. I think  that  the American jury tria l is the hallmark of ou r criminal jus tice system, which is the hal lma rk of our democracy. We go abroad and we try  to expo rt our form of democracy. If we don’t pract ice it at  home—if we say to people, “You can ’t have a jury tri al  because there isn’t enough time or enough judges or enough lawyers, then what are  we doing to our American citizens who are  charged with crime? Th at is not democracy, and th at ’s not justice.Semerjian. All right , Mr. Simonds, go ahead.
Simonds. Mr. Har tman, wha t is your  personal backlog as a defense counsel cur ren t? ’Hartman. Well, when I was a public defender, I used to handle perh aps foui hundred felonies a t one time in a year,  and that  was too high.Simonds. How many of those cases went through full tria l?Hartman. At that  time, twenty.
Simonds. How many public defenders were there with  your  kind of backlog  Hartman. All the  public defenders in our office.
Simonds. W hat progress has  been made since then?
Hartman. Well, we’ve attem pted  with the National Legal Aid and Defenders Association to set national  standa rds , suggesting that  case loads

50-473—-
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S imo nd s. W ha t pr og re ss  ha s bee n ma de  in th e back log  ?
H art man. T he  bac klog  . . .
Simo nd s. In  Ch ica go , if  you know.
H art man. T he  b acklo g is  s ti ll  ther e.
Simo nds. How man y yea rs  w ou ld it  take  to co rr ec t th a t ?
H art man. Well, th ey 'r e  at te m pt in g to ha ve  more ju dges;  th ey 've doub led  th e  

nu m ber  of  pub lic  def en de rs , a nd double d t he  pro se cu to rs  . . .
Simo nd s. W ha t wo uld  ha pp en  to th e ri ghts  of  def en dan ts  an d to  th e ri ghts  

of  socie ty du ri ng  w ha te ve r pr otr ac te d it tr io d ma y be ne ce ss ar y to reac h your 
uto pia n  wor ld?

Skm er jia n. Make th is  a  qu ick  an sw er . Mr. H ar tm an .
H art man . I th in k th a t it ca n be accompli shed  w ith in  tim e, an d I th in k if  w e 

do n 't tr y  to  do th at,  th en  we might as  we ll ju s t giv e up now and close th e 
co ur tro om s.

Sem kr jia n. Ok ay, th an k you , Mr. Sim onds.  Mr. Dersh ow itz , one qu es tio n.  f
Dershow itz . You've sa id  th a t with in  th e cu rr en t sy stem  of  plea  ba rgaining - 

w he re  de fe nd an ts  are  pu ni sh ed  fo r going to  tr ia l you will  of ten capitu la te  an d 
pl ea d yo ur  de fe nd an t, bu t from  th e i»oint of  view of  th e de fens e at to rn ey , you 
wou ld much pr ef er  no t to  ha ve  a syste m of  plea  ba rg ai ni ng , isn  t  th a t tr ue?

H art man . Hav ing le ft  th e co ur tro om  now an d ha vi ng  ha d a ch an ce  to  re fle ct ■<
up on  the sy ste m th a t I wa s pa rt  of, I now th in k  it  ou gh t to be ab ol ishe d so th a t 
th a t th re a t of  fo rc ing peo ple  to  ple ad  gu ilty le st  th ey  be pu nish ed  fo r ex er ci si ng  
th e ir  righ t to tr ia l sh ou ld  be aboli shed .

Skm er jia n. All ri gh t, th an k you. Le t’s go  t o Mr. Simon ds  ag ain .
Simo nds. Mr. H ar tm an , if  you  we re th e de fens e co un se l in  a part ic u la r ca se  

an d Mr. Sp ec te r was  th e pr os ec utor  an d Ju dg e Lur ie  w as  th e pr es id ing su pe rv is 
ing judge, wo uld  you be co ncern ed  th a t th e proc es s of plea  ba rg ai nin g wo uld  be 
ab us ed ?

H art man . If  I wo uld  know  th a t my def en da nt wo uld  no t ge t an y mo re tim e 
fo r taki ng  a  tr ia l,  I wo uld  ta ke  h im to tr ia l an d no t wor ry .

S imonds . If  you  ha ve  con fidenc e in th e in te gri ty  of th e peo ple  w ith  whom 
yo u’re  de al in g in th a t syste m, then  you  ha ve  confi dence in  th e pro cess,  is th a t 
yo ur  an sw er ?

Hart man. N o, p lea  ba rg ai n by defin ition  mea ns  t h a t he 's going  to ge t mor e tim e 
fo r ta kin g a tr ia l,  an d th a t' s  w ha t I oppose.

Skm er jia n. All ri ght , th ank  you, Mr. Sim onds.  Mr. H ar tm an , th an k you ve ry  
mu ch  fo r be ing  with  us to ni gh t. Mr. De rsh ow itz .

Dershow itz . If  al l ju dg es  an d all  pr os ec utor s we re  me n of gr ea t in te gri ty  suc h 
as thos e you'v e men tio ne d,  we  wo uld n’t  need law s. La ws are  desig ned to pr ot ec t 
us  ag ai ns t men of  le ss er  de gree s of  i nt eg ri ty . We  ha ve  hea rd  th a t ple a bar gai n in g 
is  of ten  unfa ir  an d ine ffe cti ve . You wi ll now  hear var io us prop os als fo r re fo rm  
sh or t of outr ig ht ab ol iti on . As  you  lis ten to  th es e ar gu m en ts , do n’t be misl ed  in to  
th in ki ng  th a t th e re fo rm  will cu re  the fu nd am en ta l ev il of  ple a ba rg ai ni ng . Th e 
fu nd am en ta l evil is th a t th e  syste m pu ni sh es  def en dan ts  fo r ha vi ng  th e  te m er ity  
to  ta ke  se rio us ly  th e guara nte es  of our  American  Con st itut io n whi le it  re w ar ds 
th os e who are  indu ce d to  forego  th eir  co ns ti tu tion al  righ ts . No syste m of  ple a 
ba rg ai ning , w ha te ve r it s lab el , can wo rk w ith ou t th is  co mbina tio n of  carr o t an d 
sti ck , an d no syste m wh ich  re lie s on th es e fa ct ors  ca n ev er  be fa ir . Tha nk  you.

Skm er jia n. Ok ay, th ank  you. Fo r thos e of  you  wh o ma y ha ve  jo ined  us  la te ,
Mr . Dersh ow itz  and hi s witn es se s ha ve  pr es en te d th e ca se  in fa vor of  ple a bar
ga in in g be ing  ab ol ish ed . An d now fo r the ca se  agai nst , Mr.  Sim onds,  th e floo r is 
yours .

Simo nds . At  e ve ry  s ta ge  f rom a rr est  t o se nt en cing  t he  f ai rn es s an d ef fecti ve ne ss  
of  ou r cr im in al  ju st ic e sy stem  de pe nd s on th e wi sdom , judg m en t, ex pe rie nc e an d 
in te gri ty  of  th e  peop le wh o ad m in is te r th a t syste m. I’lea ba rg aining , lik e th e  
proc ess of  a rr est , ch ar gi ng , an d senten cin g,  may  be su bj ec t to  abuse. Pr op er ly  
ad m in is te re d,  howe ver, ple a ba rg ai ni ng  i s an  e ss en tia l wa y of  ves tin g the cr im in al  
ju st ic e sy ste m with  the fle xibi lity an d th e se ns it iv ity  th a t will  be st se rv e th e 
ne ed s of  th e de fe nd an t, th e  in te re st s of th e publi c, an d th e en ds  of  ju st ic e.  To 
prov e th is  I ca ll a s my fi rs t w itn es s J ud ge  Re ub en  Lu rie .

Skm er jia n. Ju dg e Lu rie , welcome to  TH E AD VO CA TES.
Simo nds. Ju dge Lur ie  has  bee n C ha irm an  of  th e Pa ro le  Boa rd  an d Co mm is

sion er  of  Cor re ct ions  he re  in M as sa ch us et ts , an d fo r ne ar ly  tw en ty  years  has  
bee n a tr ia l ju dg e in th e M as sa ch us et ts  Su pe rior  Cou rt.  Ju dg e Lur ie  you under 
st an d th a t by ne go tiat ed  plea s I me an  a sy stem  in  wh ich  th e de fens e an d
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pr os ec ut ion joi n to  see k jo in t re co m men da tio n to pre se nt to  th e ju dg e fo r dis po si tio n of a part ic u la r defe ndant’s ease .
Lubie. I do.
Simon ds . Do you ap pr ov e of  th a t sy stem  ba se d on yo ur  ex pe rien ce  w ith  it ?
L ub ie. I do.
Simon ds . In  conn ec tio n w ith  th e proc es s by  whic h pl ea  bar gai nin g has  been ha nd le d in yo ur  co ur tro om , ha ve  you inv olv ed  yo urs el f pe rson al ly  in the neg oti a ti ons an d discus sion s be tw ee n de fe ns e an d pr os ec ut io n?
L ub ie . Never .
Simon ds . Have yo u under ta ken , when a plea  is pr es en te d you , to  ob ta in  in fo rm at io n th a t you  fee l ne ce ss ar y to  en ab le  you to mak e a ju dg m en t ab ou t th e  fa ir ness  o f a  sugg es ted  p lea?
L ukie. Always.
Simo nd s. And wi ll you  te ll  me  br ie fly  w hat  proc es s we ha ve  follo we d to obt ai n th a t in fo rm at io n?

/  L ukie. We ll, th e det er m in at io n th a t th e D is tr ic t A tto rn ey  an d de fens e coun sel  are  in accord re la tive to  th e prop os ed  ple a re su lt s in my  go ing  on to  th e be nch wh en  I was  a judg e,  p ri or to  my  re ti re m en t,  an d th en  a ddre ss in g a  se ries  o f q ue stion s.  We  do n’t ta ke —a t le ast  I ne ve r took—a  fo rm al  ple a of g u il ty ; w ha t I di d was  to re ga rd  th e m a tt e r as  a te n ta ti ve  ple a, an d th e def en da nt  wo uld* be as ke d,  “D o you off er to pl ea d to  so  such  as ch ar ge d th us an d so? ’’ an d th en  he  wo uld  com e to  th e w itn es s st an d, an d he  wo uld  be sw orn,  an d I wo nld  ask  him  a se rie s of  el em en ta ry  que st io ns  to de te rm in e w ha t hi s ed uc at ion was , w ha t hi s ab il ity to sp ea k Eng lish  was , w het he r he  ha d a hi st or y of  pas t m en ta l dif fic ul tie s so as  to  det er m in e w het her  phych ia tr is ts  wo uld  be ne ce ss ar y and in co nn ec tio n w ith  th e ab il it y  to  sp ea k Eng lis h w het her  a n in te rp re te r s ho uld be needed , an d then  I wo uld  be gin to  in quir e re la tive to w het he r or no t he  was  aw are  of th e m att er th a t he was  of fe rin g to  pl ea d gu il ty  to, an d then  I wo uld  in quir e as  to hi s kn ow led ge  of th e pe nal ti es  an d w het he r an y prom ise ha d been mad e to him wh ich  in an y w ay  ex te nd ed  to  me as  th e pr es id in g ju st ic e.  . . .Simon ds . Do I und er st an d,  Ju dge Lur ie , th a t you un de rtoo k to ex pl ai n to th e de fe nd an t th a t he  ha d no as su ra nce of  ga in in g lenien cy  from  you  by en te ri ng  th is  pl ea ?
L ur ie . Yes. He  wo uld be to ld  flat ly  th a t,  of  co urse , he  knew  th a t I ha d in  no way  ag re ed  to an yth in g be ca us e as  a m att er of  fa ct I di d no t know  an yt hin g ab ou t th e case , an d th en  th e qu es tion  wo uld  be pu t as  to w he th er  an yb od y co erc ed  him  or  th re at en ed  him, in tim id at ed  him , an d w het her  th is  wa s of hi s ow n fr ee  wi ll, an d w het her  he  re sp ec ted an d ha d bee n ad vi se d by his cl ie nt , an d th en  I wo uld  sw ing aro und an d I wo uld  sa y to him , "Now te ll me wha t you did . An d wh en  he  to ld  me  w ha t he  did , I wo uld  th en  com pel  th e ap pe ar an ce  of  w ha te ve r rec ord he  w as  inv olve d in, an d if  if took  tim e, it  too k tim e, and we wo uld  ge t it  fro m th e D ep ar tm en t of  C or rect ions .
Simon ds . Thi s wo uld  be in o rd er to  de te rm in e in yo ur  mi nd  w ha t a fa ir  disposi tion  wo uld  inv olve?
Lur ie . And w he th er  or  no t to  ac ce pt  th e reco mmen da tio n wh ich  th e D is tr ic t A ttorn ey  w onld be a sk ed  to giv e an d to e xp la in .
S imon ds . Did you fee l, Ju dge Lu rie , th a t th is  pro cess  th a t yo u'v e de sc rib ed  to  us  fa ir ly  pr ot ec ted th e def en da nt  ag ai nst  th e loss of  hi s ri ghts  or  an y m isun de rst and in g  by th e def en da nt  o f th e proc ess he  w as  inv olv ed in?#  Luk ie. I no t on ly fee l so. I lik e to th in k th a t it  did , bu t who am  I to  te st if v  th a t it  di d?
S imon ds . Ju dge Lu rie , did  you  fee l on  yo ur  ex jie rie nc e in cr im in al  tr ia ls  th a t you were ab le  to  pr ot ec t th e  pu bl ic  in te re st  an d no t bar gai n th a t aw ay ?Luk ie . Well, I w asn 't en ga ge d in th e qu es tio n of  pro te ct in g the in te re st  o f th e  4 pu bl ic  at  th a t tim e. At th e mom en t I was  concern ed  ab ou t pro te ct in g th e in te res ts  of  the defe ndan t;  th e pu bl ic  wo uld  come in on co nn ec tio n with  th e qu es tio nof  di sp os iti on .
Semkk.ii  an . M ak e th is  a  qu ick  qu es tio n,  Mr.  Sim onds.
Simon ds . An d when you  ca m e to di sp os iti on , were you ab le  to  pro te ct  th a t pu bl ic  in te re st ?
Luk ie. Oh yes. W ha te ve r I did,  I di d openly w ith  an  ex pla nation  whe n I be lieved it ne ce ss ary.
Semer-ii a n . Ok ay, th an k you . Mr. Sim onds . I don 't know  w het her  Ju dge L uri e  ha s bee n ex am ined  by a la w ye r be fore , bu t he re  com es Mr . Dersh ow itz .
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Dershowitz. Thank you. As a Massachusett s lawy er, I ju st  want to say how 
please d I am th at  you’re here, havin g jus t completed many, many yea rs of ex
trao rd in ar y distin guish ed service  on the bench of Massa chuset ts.

Lurie. Don't cut my th roa t.
Dershowitz. Now, Judge, in general, would you say, does a defendan t do 

be tte r—or did he do be tte r in you r court—if he copped a plea tha n if he was 
convicted af ter  tr ia l?

Seaiekjian. Before you answer  that, Judge, can you tell us wha t you mean 
by “cop a  ple a” ?

Dershowitz. Negotiated a barga in, pleaded guilty, ra th er  t han  went to to t ria l.
Lurie. It becomes very difficult to answer  that  with cand or because fran kly  I 

don’t know.
Dershowitz. Well, let me ask you this  qu est ion : in asking the defe ndan t a 

series  of questions, as you said you did, did you ever ask  him the following 
qu est ion : “Has your plea been in any way affected by you r expect ation th at  
you will probably receive a lower sentence if you plead gu ilty ?”

Lurie. That is a—I haven’t used those exac t words, but  I have und er
taken to examine with rega rd to what he was told by his attorney  in the  
presence of the Dis tric t Attorney as to what the proposed recommendation 
would be.

Dershowitz. So in other words, you think it would be wrong, don't you, for 
a defe ndan t to be punished  for going to tri al?

Lurie. I not only thin k it would he wrong, I think  it ’s reprehens ible.
Dershowitz. And it would also be reprehensible to rew ard a defen dant for 

foregoing  a cons titu tion al right.
Lurie. Ah, the question isn' t a question of a re w ar d; the  question is the 

circum stance s in a given case. Let me put a question to you if I may with all 
due deference.

Dershowitz. You certainl y may.
Lubie. A defe ndan t is one of a group, and he is the most innocent one from 

the point of view of the rati ona le of guilt. Why shoul dn’t th at  ma tter be brought  
to the  atten tion  of the Dis trict  Attorney so as to cause  the Dis tric t Attorney to 
say, “I ’m prepa red to recommend a lesser sentence  in his case.”

Dershowitz. It  certa inly  should, by all means. It  should be brought to the 
attentio n of the Dis tric t Attorney whether the defe ndan t pleads guilty  or not 
guilty , if he’s the leas t guilty.

Lurie. Well, maybe so, but the question is th at  then  infor mation may come 
th at  may result in a conviction of others.

Dershowitz. But what if you have two people who a re roughly equally guilty ; 
the only difference is that  one of them pleads guilty and the  other exercises  his 
constitu tional righ ts and goes to tri al —should their sentences be essentia lly the 
same?

Lurie. Well, I would say th at  in Solomonic jus tice the question really is as 
to whether or not one can detec t and punish, as you have used the phrase , a 
man because he insists on tria l. I never believed is punis hmen t because a man 
insis ted on tria l.

Dershowitz. So actu ally , the  way you ran  your  court, the re were no basic 
inducem ents or coercions to plead guilty by the expec tation of eith er being 
punish ed if you go to trial or being rewarded if you forego the tri al?

Lurie. If I detected it, I would have blushed.
Dershowitz. Well, th at ’s marvelous. I submit th at  Judg e Lurie is o ur witness, 

not your witness.
Lurie. Oh, I disclaim the admission because I am completely opposed to the 

abolition . I would ask myself: how are  you going to effect the abolition—by 
sta tu te  or by rule of cou rt?

Dershowitz. But isn't it clear  from what you’ve said th at  you have run a 
courtro om in which guilty  pleas have not been induced by the threa t of hars h 
punishment. You have run a courtroo m—and a very effective courtroom—with
out giving rew ards  to pleas  of guilty. Doesn't tha t prove th at  we can run an 
effective and humane  system with out plea barg ainin g?

Lurie. No, it doesn't. It only means in tha t pa rticu lar  case T was so affected, 
but to rule  in the broad thi s way, but I come back to the questio n I’m throw ing 
at you impolitely: How do you propose to impose sanc tion s? Is it to be by 
sta tut e or by rule of cou rt?
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Dershowitz. Oh, I'm delighted simply to have a rule which says no judge 
may take into account a plea o f  guilty or a plea of innocent in determining 
sentence, just as you said you haven’t taken it into  account over the  years.

Lurie. B ut hold on a minute. What about the prosecutor and defense counsel? 
Are they to he penalized if they confe r together?

Dershowitz. Oh, they can confe r togethe r. What they can’t do is to recom
mend har she r sentences for people who go to tri al and lesser sentences for people 
who don’t go to tria l.

Lurie. That is another  mat ter.
Dershowitz. So we agree on that .
Lurie. I would say that  the  constitu tional righ t of trial is guaranteed, and 

when it is waived, it should be waived without coercion, without fear, without 
oppression and af ter advice by competent counsel.

Semerjian. Let me ask this question, Mr. Dershowitz. Judge , do you agree 
x th at  judges  differ as to how they tre at  plea bargaining?

Lurie. Sir, you place me at  a disadvantage. I can’t comment with  regard  to that  
because I ’ve only seen myself in opera tion, but  I will say th at  there is a great 
deal of dif ference of opinion among judg es : some don't approve it  and will have 
noth ing to  do with it.

> Dershowitz. Well, let me cite you some figures from othe r judges here in
Massachusetts  which demonstrate th at  around Massachusetts  twenty-six percent 
of those who go to tri al  and are  found  guilty get ja il sentences whereas eleven 
percent of those who plead g uilty get ja il sentences.

Semerjian. Make this very quick, please.
Dershowitz. In the f ederal courts , moreover, you hav e almos t as  good a chance 

of going to jai l and going to ja il for  a  year or more if you plead not  gu ilty than 
if you plead innocent. Isn ’t it  clea r then th at  defendants  are  being punished all 
over the country  for  exerc ising  their  righ ts?

Lurie. Well, I thin k it  is clea r th at  those pa rti cu lar defendan ts may indeed 
be, but thi s is no basis, I suggest, for deference for the  abolition of the system. 
It  may be improved, but I would oppose t ha t policy.

Dershowitz. If all our judges were like you, I  would favo r its non-abolition as 
well.

Lurie. I  say blessings upon thee.
Semerjian. Thank you, Mr. Dershowitz. Mr. Simonds, ano ther question?
Simonds. Judge  Lurie, in 1968 ther e were some th irte en thousand  un tried  crimi

na l cases in this Commonwealth. In 1972 the number is thir ty- three thousand. 
Wh at in your judgment would occur to ju stice in this  Commonwealth if plea b ar
gain ing were abolished?

Lurie. Well, I  think it would result  in an enormous and  increasing backlog, the 
same difficulty that  the Supreme Cour t of the United  Sta tes has  already made 
penchant of with Chief Jus tice Burger and Douglas agreeing, which is an inter
esting thin g and approving plea barga ining.  Now’, the resu lt is you would have 
a basic injus tice because men could be wait ing and wait ing and waiting; 
you would have to have add itional judges,  you would have to have additional 
court personnel, and you would have to have time to persuade  the legislatu re to 
give the  approval for addi tional judges and the result is th at  it  would simply 
be jud icial chaos.

4 Semerjian . Okay, thank you. I ’m sorry. Thank you, Mr. Simonds. Let ’s go to
Mr. Dershowitz fo r some more questions.

Dershowitz. Well, i t’s true  of course t ha t the vas t m ajority  of defendan ts who 
come before  your cour t do, in fact , plead guilty even though you had  never 
threate ned  or coerced the defendant into  pleading guilty . Doesn’t tha t prove that

jQt even if we were to abolish plea barga ining , the  va st m ajority  would st ill continue
to plead guilty if we had humane judges like you?

Lurie. Oh, come now, my friend. You . . .
Dershowitz. Then why do they plead gu ilty ?
Lurie. Sir, you are  assum ing that  the  vas t majority would plead guilty in the 

past before me, and then you’re assuming tha t they do i t because you describe me 
as a humane judge. It ’s a very res tra ined descrip tion, bu t nevertheless, the  fac t 
is I cannot answer with reg ard  to tha t. I do not know why people used to p lead 
guil ty before me.

Dershowitz. Well, let me make th is suggestion . . .
Semerjian. Thank you. Thank you, Mr, Dershowitz . I ’m so rry to cut you off.
Dershowitz. I only wanted  to find out.
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S emek .ii a x . Tha nk  you , Ju dge Lur ie , fo r being with  us. Ok ay, Mr.  Sim onds,  
your ne xt  w itn es s,  plea se .

S imo nds. To  give a pe rspe ct iv e fro m a de fen se  a tt o rn ey 's  view,  so mew ha t d if 
fe re n t th an  th a t yo u'v e he ar d befor e, I c al l as  my ne xt  w itn es s R ic ha rd  Kuh.

Sem ek jia n . Mr. Ku h, welcom e to T1IK  ADV OCATE S.
S imo nds . Mr. Kuh wa s an  A ss is ta nt D is tr ic t A tto rn ey  in New  York City 

fo r ele ven ye ar s and is now,  an d ha s bee n fo r som e sev en ye ar s,  a de fens e 
co un se l sp ec ia liz ing in the de fens e of cr im in al  ind ict ees. Mr. Ku h. yo u've  he ar d 
th e test im on y to da te.  Based  on yo ur  ex pe rie nc e fro m bo th side s of  th e fence, 
siml in th a t of  yo ur  pr es en t ro le as  de fens e couns el,  are  you in fa vor of  th e 
re te ntion  of  ple a ba rg aining ?

K u ii . I am , str ongly .
Simo nds. And will you  tel l me why?
K u ii . Ba sic al ly , the ca le nd ar  co ng es tio n th a t we 've  spoken  of, in  my mind,  

is  seco nd ary.  Th e pr im e need of  ide a ba rg ai ni ng  is  we ha ve  law s th a t cre at e *»
broa d ca te go ries  of cr im e—ar m ed  robb ery,  mur de r, m an sl au gh te r,  and w ha t ha ve
yo u.  W e'r e de al ing with  in di vidu al s,  th a t if w ere  to ha ve  a ju s t syste m, we
"must rec ogniz e th a t it is indi vi du al s th a t ar e going th ro ug h th a t sy ste m an d
we mus t ha ve  a wa y of ta il ori ng  th e law  to th e in di vi du al  an d ta ilori ng v
th e  sa nc tion s of  th e law  to th e indi vidu al , am i idea  bar ga in in g giv es  th a t
op inion.

Simo nd s. C an you  giv e me an  e xa mple of  w ha t you re fe r to?
Ku ii . We ll, we spo ke befor e of tw o peo ple  jo in tly inv olve d in an  arm ed  

ro bber y: one of  them —t he  ring  lead er , if you wi ll—ma y be a dyed-in -the-w ool 
M.O.B., a ma n wit li a long rec ord, a ma n wh o's  evil , a ma n who 's viol en t, an d lie 
m ay  ha ve  conv inc ed —a nd  th is  ha pp en s an d hapji ens in an y ar ea  of  cr im e—a 
yo un ge r, mo re in te lli ge nt , mo re na ive pe rso n to fol low  th ro ug h.  Inde ed , to  me 
lie  very spe citi c. Te ch nica lly . th ey  bo th will  ha ve  been ch arge d w ith  th e same 
■crime. A case  in wh ich  a young bla ck , aged  sev en tee n, go t inv olv ed in an  ar m ed  
robb ery th a t fin ally wa s fol low ed w ith  a shoot-o ut with  pol ice . He  wa s no t 
per so na lly involv ed in the sho ot- ou t. Bo th  we re ch arge d w ith  at te m pt ed  m ur de r 
of  a po lic em an , ma ximu m pe na lty  lif e im pr iso nm en t. Th e young lda ck  ha d ab so 
lu te ly  no pri or  rec ord  fo r vio len ce or  an yt hi ng  else . He  was  disi llu sion ed . One 
get s in to  hi s whole  soc ial h is to ry : hi s mothe r die d wh en denied  ad mission  to a 
w hite ho sp ita l, an d he tu rn ed  to  bla ck  mili tan cy . He got inv olv ed with  a ri ng 
lead er , if  you wil l, of black m il it an ts  who led him  in to  th is  ar m ed  robbery 
supp os ed ly  to ra is e money for  th e cause.  Now. he re  you  ha ve  them  both faci ng  
li fe  im pr ison men t. Should they  bo th be tr ea te d eq ua lly ? If  you  say , as  som e 
might , we ll, let  the se nten cin g ju dg e ta ke it in to  co ns id er at ion.  I say if  bo th 
pl ea de d to at te m pt ed  m ur de r of  a po licem an, su bj ec t to lif e im pr ison men t, then * 
is n' t a se nt en ci ng  ju dg e in th e wo rld , with  the po ss ible exce pt ion of  Ju dg e Lu rie , 
who  wo uld  dar e ha ve  giv en tin* young fel low  les s th an  fif tee n or tw en ty  ye ar s 
in  ja il . And one mak es  th is  po ss ible by ta ilor in g th e ple a to th is  m an 's wh ole  
ba ck grou nd .

Simon ds . You are  sa yi ng  th a t th a t re su lt wo uld  not ha ve  be en  ob ta in ed  by 
go ing th ro ug h a tr ia l an d mak in g yo ur  ple a to th e se nt en cing  ju dg e?

K u ii . If  th is  fel low  ha d gone th ro ug h a tr ia l an d th e ev iden ce  ag ai ns t him 
w as  overw he lm ing , th er e was  no th in g to try  in a part ic u la r c a se ; you  ha d <
th ir te en  po licem en who  we re part  of  th e sho ot- ou t, peop le in th e bar  th a t was
he ld up. an d a confe ssion  mad e by th e you ng man. If  it ha d gone  th ro ug h the 
tr ia l an d he ended up conv ict ed  not of  one  c ount,  but th ir te en  c ou nt s of at te m pt ed  
m urd er of  a po licem an . I wo uld  lik e to  see th e ju dg e who would giv e him  less  
th a n  fif tee n ye ar s in ja il , no m att er w ha t reco mmen da tio ns  wen* made.  £

Simon ds . Mr. Kuh. w ha t wo uld  ha pp en  in New York Ci ty  if  ple a ba rg aining  
w er e ab ol ishe d to da y?

K uii . I ca n 't en te rt a in  th e th ou gh t. It 's  impossible . The re  were twen ty- seven 
th ousa nd in di ct m en ts  in th e la st  court  ye ar  in New York Ci ty , of  wh ich  a 
th ousa nd we nt to tr ia l th ro ug h ve rd ic t. If  every lio dy  wo rked  six tim es  as  ha rd  
and you  bee fed  up the ju dg es  an d ev er yt hi ng  else , how  ma ny  cou ld you tr y— 
tw o th ou sa nd , th re e th ou sa nd , eigh t thou sand . You'd  ne ve r ge t twen ty- seven 
th ou sa nd  dis posed  of.

Sem ek jia n . One more qu es tio n.
Simo nd s. Mr. Ku h. does ple a ba rg ai ni ng  de al  part ic u la rl y  ha rs hl y w ith  

m in ori ty  grou ps  o r indige nt s, in yo ur  v iew ?
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K u h . As a ge ne ra l m at te r,  ce rt ai nly  in di vi du al  ca se s one does ha ve  m is ca r
riag es . As a ge ne ra l m at te r.  I be lie ve  no t. Inde ed , the tr eati se , if  you  wi ll, in 
the Held, w ri tt en  by Do na ld Ne wm an , a socio logist,  po in ts  ou t th a t th ere  a re  
lua uv  in st an ce s in wh ich  ple a bar gai nin g de al s par ti cu la rly  lightly with  m in or i
ti es  on th e big oted  basis . "W ell , thos e people a re  al w ay s cu tt in g ea ch  o th er  up. 
Th os e peo ple  are  al w ay s di sr es pe ct fu l of pr oj ie rty ri gh ts ."  so th a t th ere  is at  
leas t a bod y of  th ou gh t th a t m in or it ie s freq ue nt ly  get a bet te r br ea k in  ple a 
ba rg aining .

Sem er jia n . All ri gh t, th an ks . Mr. Sim onds . Mr. Dershow itz , yo ur  wi tne ss .
Der sh ow itz. Thu nk  you . Let 's go ha ck  to  th e ex am pl e of  th e yo un g bla ck  who 

pl ai nl y di dn 't de se rv e th e har sh  se nt en ce  lie mig ht  ha ve  go tte n.  Bu t le t’s as su me 
th a t th a t yo un g black in si st ed  on hi s ri ght to tr ia l by ju ry . V by sli ou ldu t th e 
sy ste m eq ua lly  he flexib le an d ab le  to de al w ith  him  in a hum anit ari an  way ? 
Why  shou ld  lie ha d to  waiv e hi s ri gh t in o rd er  to  ge t th e benefit  of  yo ur

/  hum anit ari an  sy stem ?
K u h . Mr. Dersh ow itz , the righ t he  waive d in th is  c ase , an d I deeply resp ec t th e 

Con st itut io n as  a de fe ns e lawye r, was  wh olly th eore ti cal:  he ha d,  as I ve  in di 
ca ted.  th er e was  no th in g hu t ev ide nc e ag ai nst  him . Bu t th e pra ct ic al it y  is an d 
we ca n' t de al  w ith  th eo ry  he re —t h a t if  he. a ft e r a tr ia l th a t wen t th re e da ys  or

> th re e weeks , w er e co nv ict ed  on th ir te en  co un ts  of  at te m pt ed  m ur de r of  New \o r k
Ci ty  pol ice me n, th er e is n 't a judg e,  prob ab ly  includ ing Alan  Dersh ow itz  were he  a  
judg e,  wh o wo uld  say . "W en . I'm  go ing  to  pu t th is  ma n on pr ob at io n. " or  "I 'm  
ju s t goi ng  to giv e him  t h re e  or fo ur year s i n  ja il ."

Der show itz . Well, th a t’s und er  th e re al ity  of  th e pr es en t syste m. W e' re  
ta lk in g ab ou t un de r th e re al ity of  a sy stem  whe re  you  could  ha ve  fle xibi lit y an d 
ex er ci se  it in e it her resp ec t, w he th er  h e pl ea de d gu il ty  o r no t gu ilty.

K u h . I say  no m att er wha t sy ste m you use . you are  going  to ha ve  ju dg es  who 
are  men an d ha ve  some resp on se  to  tin* co mmun ity . I th in k som e g re a t ju st ic e 
po inted ou t th a t eve n th e Ju st ic es  of  th e  Su pr em e Cou rt re ad  th e he ad lin es .

Der show itz . Now, you do n' t deny,  I ta ke it. as  Ju dge Lur ie  see me d to deny , 
th a t in fact  th ro ug ho ut  th e co un try  def en dan ts , as  a gro up , do mu ch  liet te r if  
the y plea d gu il ty  th an  if  th ey  d on 't pl ea d gu ilt y.

K m .  Well. I don' t, deny  th at,  hu t I th in k  one can reac h a conc lusio n fo r th e 
wr ong reason s. Tak e a case  fo r ju st  a mom en t of  two  pimp le inv olv ed in an  ar m ed  
rob be ry , one of  them , ex trem el y vicio us  ba ck grou nd , etc ., th e oth er  a ne op hy te  
dr ag ge d in to  it.  Th e fel low  w ith  th e viciou s ba ck grou nd , w he th er  he  pl ea ds  or 
do es n' t plea d, is obvio us ly going  to ge t a su bst an ti a l te rm  in ja il , so he  has  
no th in g to los e by go ing  to  tr ia l,  an d w het her  he  p lead s gu ilt y or  w het her  he goes 
to tr ia l,  he  is go ing  to ge t the heavy sent en ce , so th a t,  Mr. Dersh ow itz , to co nc lud e 
an d to  ha ve  th e ide a th a t he is be ing pe na liz ed  fo r tr ia l ra th e r th an  reco gn iz ing 
th a t ma ny  of  th e peop le who  go to tr ia l fa ce  a ho pe les s si tu at io n  an d th is  Is why 
th ey  go to ja il . I th in k is conc luding  on  t he wrong  reas on ing.

Der show itz . Right . You led  me ri ght to  my ne xt  po int wh ich  is th is : le t's  
ta ke  yo ur  black def en da nt  hu t ch an ge  one fa ct . Let 's as su me th a t he  has a 
defen se , th a t lie ’s gui lty hu t ma ybe th ere ’s a ch an ce  lie ca n win . Is n 't  it cl ea r 
th a t th e clo ser he  is to inn ocence  on a sp ec trum  of  gu ilt  or inn ocence , th e mo re  
lik ely  lie 's go ing to  he no t to w an t to  m ak e a de al , an d if  he los es , th e  h ars her 
hi s se nten ce  is go ing  to he. In ot he r words , under  plea ba rg ai ni ng , th e mo re

<  cl ea rly gu ilt y you  ar e,  th e bet te r th e de al , an d the les s cl ea rly gui lty you  ar e,
if  you lose, th e h ard er you r pe na lty .

Ki n. No, I th in k no t. Obviously, th er e are  som e ju dg es  th a t wo uld pe na liz e 
him . Ju dg es  a re  men. an d they  ru n th e wh ole  ga m ut , bu t I th in k mo st ju dg es

-  co ns id er  re m or se  as  a ip ies tio n in se nt en cing , an d as  ma n re m or se fu l . . .
Der show itz . Do you  th in k th a t peo ple  who plead gu il ty  are  re m or se fu l?
K u h . Ju s t a mo me nt.  Tha t fr eq ue nt ly , Mr. D er sh ow itz . is  a fa ct or.  On th e 

ot her  ha nd , mos t ju dg es —m ost kn ow ledg ea ble ju dg es —if  they  see  a re al  tr ia b le  
iss ue , wi ll no t say,  ‘‘We ll, th is  man  shou ld  ha ve  been re m or se fu l. The y wi ll 
rec ognize  he  had  a tr ia b le  is su e:  he  wen t to  tr ia l fo r it,  an d they  wi ll se nt en ce  
ba sica lly  on th e  pr ob at io n repo rt , coup led  with  w ha t wa s th is  man  w as  in fa ct 
co nv ict ed  of, an d if  it  was  a he inou s cr im e,  th e judg e,  to  som e ex te nt,  wi ll find 
it  d ifficul t to  g ive  to o ligh t a  sentence .

Der show itz . Spe ak in g of remorse . I ta k e  it  you wou ldn’t arg ue th a t Vice- 
P re si den t Agnew , fo r ex am ple, has  dem on st ra te d rem or se  fo r th e cr im e of  which  
he  ple ad ed  th e nolo co nten de re .

K u h . I  d on 't be lie ve  so  f or  a  min ute,  a nd I . . .
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Dershowitz. And indeed, isn' t it clear that  most defendan ts who plead guilty 
and cop a plea are n’t showing remorse; they re just showing a cynical und er
stan din g with out  the  way in which horse -tradi ng opera tes in our society.

Kuh . I wouldn 't m ake th at  generalization. Certa inly the defen dants I repr esen t 
who have pleaded guilty, I hope and I believe, are  more tha n cynical people.

Dershowitz. And if they were indeed remors eful, I tak e it, they would plead 
guil ty whet her they were rewar ded or not. So if we indeed have remorseful
defe ndants . . .  ,, , x ,

Kuh . No, hut you ignore something, Mr. De rsh ow itz: the fact that  a lesser 
plea—the concept is th at  a man pleads to a lesser  crime, and a lesser crime 
car rie s a lesser punishment, and  so his pote ntia l punis hmen t when he pleads 
guil ty to a lesser crime  has a much lesser ceiling tha n if he were convicted 
of—if the man’s charge d with  murder, he migh t get life imprisonment. If  he s 
perm itted to plead, let us he absurd,  to a misdeme anor, assa ult,  the  maximum 
punishmen t is a y ear no m att er what the  judg e wants to do . . .

Dershowitz. Well, I take it then you’ve been in a position, or could be in a 
position, where you might  recommend to a client who you thou ght might even 
be innocent th at  he cop a plea if the deal is good enough and if the pote ntia l 
of a harsh sentence if he were convicted was har sh enough. Make this yes or no.

Kuh . I would not. The answer ’s no.
Dershowitz. You would never under any circumstan ces plead . . .
Semerjian. Mr. Dershow itz, let ’s go to Mr. Simonds. One question.
Simonds. Mr. Specter . . .
Kuh . No, Kuh is t he name.
Simonds. Mr. Sp ecter indicated . . .
Kuh . Sorry.
Simonds. Mr. Specter  indicated he was opposed to plea barg ainin g in all 

circum stances , as has  Mr. Har tma n. Mr. Kuh, I ask you with  referen ce to the  
Agnew disposition much in the news, is  tha t, in your  view, an example of effec
tive  plea barga ining

Kuh . I thin k from the defe ndan t’s angle it ’s f antas tically effective plea ba r
gaining. From the public angle, I deplore it. One of the things th at  bothers me 
at leas t as I read  the accou nt of it, Mr. Agnew pleaded to the maximum count, 
to the only count for which he was charged, and wh at th at  typifies to me is this 
und er the counte r k ind of plea bargaining, plea bargainin g th at  takes place before 
any charge is retur ned,  plea barga ining  t ha t doesn’t t ake  pla ce in the public spot 
ligh t, the plea bargainin g th at  take s place then a barg ain is made, “Well, we will 
neve r charge you with what you did if you will do thus  and  such,’’ and that  plea 
barg ainin g I deplore, and  I am amazed because the  only public document I see 
calling for the abolit ion of plea barga ining which is by a committee in which 
Mr. Specter served suggests th at  that  kind of plea barg ainin g is desira ble plea 
barga ining , and I thin k it ’s shocking.

Semerjian. All right, tha nk you. Let’s go back to Mr. Dershowitz.
Dershowitz. Aren’t you often in a position where you feel th at  the  best int ere st 

of your client  requires you to tell them th at  if they plead not guilty it ’s going 
to cost them something? And don’t you have to, for  purpos es of advis ing them, 
tell  them how much it ’s going to cost them in yea rs to plead not  guilty in a 
closed case . . .  ?

Kuh . I don’t like your  cause and effect, Mr. Dershowitz,  not th at  it will cost 
them. I tell the defe ndant if he’s charged with  robbery  in the first degree th at  
he could receive up to twenty-five years in jail . I don’t tell him wha t he will 
receive. I don’t know. I sugges t to him th at  if he can get a plea to robbery in 
the  thi rd degree, the maximum will be seven yea rs in jai l, and hence the likeli
hood of his getti ng a much lesser sentence is considerable.

Dershowitz. So you will play an active pa rt in the process by which defen d
an ts  a re induced to forego  t hei r c onsti tutional right to stand tria l.

Kuh . It  is not a questio n of induced to forego. If  a defe nda nt sees th at  he is 
dead, in the vern acular, but  i f a case . . .

Dershowitz. What if he sees . . ,
Semerjian . Wa it a minute, Mr. Dershowitz.  Tha nk you very much. Mr. Kuh, 

fo r being with  us on THE  ADVOCATES. All righ t, th at  completes the cases.  
Now, Mr. Simonds, could we have  your closing argu men t, please.
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Simonds. W hy should we retain  plea b arg aining? Bec ause with out it the p resent 
system—imperfe ct as it may be—will become tota lly unworkable. The case load 
would overwhelm the courts, and crimes will go unpunished. And because abolish 
ing plea bargainin g will not reform  the system, but will only make it  less respon
sive to the needs of de fendants and society alike. If we abolis h it, do we e liminate  
tlie overzealous police officer, the politically  ambitio us Dis tric t At torney ? Do we 
elim inate the inexperienced or incompetent defense counsel, or the judge w’ho 
lacks the temp erament and wisdom to jud ge?  We do not. These problem s with  
people will rema in with us. Plea barg aini ng is a procedure; it gives the  de fend ant 
th at  choice, the option of selecting  a lesser plea and a lesser  punishment, or of 
ass ert ing  his rights  and going to tri al  with  the att endant risks . Would n’t you 
wan t to have th at  choice if you were a def end ant?

Semerjian. Thank you, Mr. Simonds. Mr. Dershowitz, your  closing argum ent.
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Appen dix B

T he  I mmo rality of P lea B argaining

A PAPER PRESENTED BEFORE TH E AMERICAN SOCIETY OF CRIMINOLOGY, SHE RAT ON- 
CHICAGO HOTEL, 107 4

(By Marshall J. Har tma n, National Dire ctor  of Defender Services, Nat iona l 
Ix*gal Aid and Defender Association)

Plea bargaining is a process whereby Americans accused of crime ba rte r 
away their constitutional righ ts to tri al  by ju ry,  privilege against self incr imina
tion, confron tation of witness, and proof of gui lt beyond a reasonable doubt in 
exchange  for a lighter sentence. The corol lary of this  proposition is that  those 
who exercise  these constitu tional rights  will receive a more severe sentence.

The justi ficat ions  for this process which has become pa rt and parcel of our  
criminal just ice system are  three, (1) th at  i t is more  economical and that  without 
it  we could never afford all the courtrooms, judges, and cour t personnel needed 
to ope rate ; (2) tha t defendan ts like plea bargaining; and (3) tha t the public 
sointdtow benefits from it. We will discuss each of these justi ficat ions  in turn .

Operat ionally , the system works as follows: defendan t through his counsel 
finds out. from the prosecutor wha t charges will be dropjxal and/or  what lesser 
sentence he will receive, should he plead guilty . Then defe ndant’s counsel, af te r 
learning the prosecutor's "deal'’ relays  the information back to the defendant 
for his counter-offer. At some point  in the  proceedings, they may check with  the  
court. depending upon tin* jur isdic tion, to make sure the Court will agree  to the  
“barg ain", and finally af ter a series  of offers and counter-offers, a “dea l'’ Is 
struck, and the defendan t pleads guilty. Until very recently these  nego tiatio ns 
were not made par t of th e official court  record, but tha t hypocrisy has  now ended 
in most jurisdictions.

The success of plea bargaining is apparen t from the sta tist ics.  The Pre sident 's 
Commission l teport of 19U7, “The Challenge of Crime in a Free  Society” pointed 
out tha t 85 to 90% of defendan ts who were indicted , entered a plea of guilty 
prior to tria l. It  is our view that  this  figure is direc tly att ributable  to the  gun 
of plea bargaining, held directly to the defendant 's head, sta ting in no uncerta in 
terms, that  if he does not plead guilty, he will suffer the consequences.

The American Bar Association Standa rds  Rela ting to Pleas of Guilty point  
up the weapons of the prosecutor in this  game, listing his arsena l of prosecu toria l 
options:

First, the  charge  may be reduced to a lesser or rela ted offense. Second, the  
prosecutor may promise to  nolle prosequi other charges. Third,  the prosecutor  
may agree  to recommend or not to oppose the imposition of a par ticula r 
sentence. (Approved Draft. 19(58, Sec. 3.1.)

In practice it is our view tha t the key to plea bargainin g is reduct ion of sen
tence, and th at  nd uc tio n of charge  or the dropping of charges  are  only means  
to that. end.

The  way it works in the jungle  of the  courtroom is as follows. A defend ant  
may be charged with five burglaries. A plea of gui lity to one. may br ing dismissal  
of the  other four. Such a dismissa l wil l usually  also bring w ith it a lower  sentence 
tha n defe ndant would have received had he been convicted of five burg larie s.

An example of reduct ion of charge would be the dropping  of a  murder charge 
down to one of manslaughte r upon a plea of gu ilty. In most jurisdic tions murder 
carr ies with it a mandatory minimum sentence. In Illinois it is four teen  years. 
Similar ly, in most jurisdictions, manslaughte r, a lesser included offense within  
the murder family, car ries  no minimum sentence. Therefore, faced with the fear  
of the  mandato ry minimum or in any event with  a much heavier sentence even 
in those sta tes  that  do not have such minimums, the defendant will plead guil ty 
to get the l>ene.fit of the bargain,  again, a reduced sentence.

Final ly, sometimes the-defendant will p lead guilty  as charged, if  the p rosecuto r 
will agree to "go easy” and give him a ligh ter sentence than if he would have  
gone to tria l. Therefore, it is the position of this paper that  the process of plea 
negotia tion, whe ther  charges are dropped, the plea is to a reduced  charge,  or 
whether it .be a plea to the same charge for a reduced sentence  results  in eit he r 
case in a less severe sentence for the defe ndant if he pleads guilty.



The anomaly of this  process is tha t we sentence defe ndan ts who we know are  
guilt y to less time in the pen itent iary  for the same offenses tha n we do to de
fend ants  whose g uilt we a re not sure of. This is because even though a defe ndant 
may be convicted by a jur y who may believe that  a person’s guil t has  been 
estab lished  beyond a reasonable  doubt, there yet may be some doubt. Presu mably , 
however, with respect  to a person who has pled guilty, we know he is guilty . It  
ther efor e seems anomolous in some eyes to give a person less time when he pleads 
guilty than we give to a person who a sser ts his innocence and his righ t to tria l.

In Duncan  v. Loui siana  in 1968 the U.S. Supreme Court  held th at  a person 
had  a constitu tional rig ht to a jur y tria l in a sta te court under the  Sixth Amend
ment which was pa rt of the Bill of Rights to our Constitution. It  is an axiom 
in American Jur ispr ude nce  th at  no person can ever be penalized for exercis ing 
a Const itutio nal right . There fore it is our view tha t whenever a person is sen
tenced more severely because of the exercise of his Constitu tiona l right to trial,  
th at  more severe sentence is per se uncon stitutio nal. The syllogism goes some
thin g like this : a)  plea bargainin g rests  on the assum ption that  a person who 
foregoes his righ t to tri al  will receive a lesser sentence; b) it is unconstitu
tion al to demand a more severe sentence from an accused because he has  ex
ercised his constitu tional righ t to jury tri al;  c) there fore,  plea barg ainin g is 
unconsti tutional. This may alar m some of the  proponents of our system who 
claim that  witho ut plea barga ining the crimin al jus tice  system would break 
down. I have no sympathy for  th at  view. I believe th at  American  resources are  
such tha t they may be allocated wherever  the needs ari se and  th at  it is merely 
a question of prio rities. I believe th at  our American Criminal Jus tice System 
demand s such priorities, and if road building may suffer  or some other  pork  
bar rel project must be sacrificed so that  adequate  numbers of judges, prosecu
tor s and defenders may be requisit ioned th at  is a decision which the American 
public and the Congress must make. But it must be pointed out th at  in our view 
the  American Jus tice System is the hallmar k of the  American Democratic  
System and we pride ourselve s on it as we e xport our system to  other pa rts  of 
the  world. We tell othe rs tha t in America an accused is presumed innocent and 
th at  he enjoys the Const itutio nal right to fa ir tria l. If  in fact, he is penalized 
for  exercis ing those rights  then our system is a sham and we have no right to 
expo rt it especially since we do not enjoy its fru its  at home.

Secondly, it is claimed that  defen dants seek plea negotiation s because it bene
fits them and ther efore it ough t to be sanctioned as pa rt of the Criminal Ju s
tice process. It is our position that  in fact defe ndants do not prosi>er at  all 
from  plea negoiatious.  It  might be conceded th at  the  first defendan t who prac
ticed  plea barg ainin g in a juris dict ion might get a break, however the rea fte r 
it  is our thes is th at  the  system adju sts and defe nda nts who plea bargain and  
plead  guilty get what they ought to get, but defe ndants who demand trial and 
are convicted are penalized and get longer sentences. I make this  assertion  based 
on exi>erience as well as study.  The experience was in one of the  major urban 
Juvenile  Courts of our  land  where  prior  to the Gault  decision requiring  counsel 
in the  juvenile court, all cases were tried  prior to disposit ion. The procedu re of 
the  juvenile cour t was th at  firs t there would be a hea ring  to deter mine  whether  
or not in fac t the child was guilty of the  alleged offense and ther efore should 
be declared delinq uent and if he were the case was continu ed for three weeks 
or so, during which time a social investigation was made of the child’s back
ground. Following which, the re was a dispositiona l hear ing to determ ine what 
individualized plan was best suited  for the child. The Gault decision in 1967 
changed all tha t. It  held th at  children  in Juvenile  Court  were to be accorded 
the same fund ame ntal  due process righ ts th at  adu lts received in the criminal 
cou rts of our  land  including rig ht to counsel, rig ht to confront witnesses, pr i
vilege aga inst self-in crimin ation, and rig ht to notice  of all charges. Unfo r
tun ate ly when criminal cou rt prac titio ners then  began to come into  the juvenile 
cou rts of our land they brou ght with them not only notions of due process 
fundam enta l to our  fa ir  system of justi ce but  also the  baggage of plea ba r
gain ing which had been prevalent in the criminal cou rts of our land. As a result 
of which in the juvenile court of this  urban metropolis, af ter Gault, very few 
tr ia ls  were held. Instead  of determining af te r a dispositional hearing  wha t the 
best  plan would be for  a child, plea bargainin g took place prior to tria l. And 
the resu lt was th at  child ren perh aps who should have  gone to reformatorie s in 
their own best inte res ts were now released because they pled guilty. Wher eas 
child ren who, under the old system might have been released on proba tion af te r a 
tri al , af ter  plea barga ining , the re was a new ethic and a new view towa rds those
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wh o so ug ht  tr ia l.  S ta te 's  at to rn eys a re  un ha pp y ab ou t ha vi ng  tr ia ls  in  th e  ju ve
ni le  eourt  as  th ey  are  in th e cr im in al  court  an d w hat  oc cu rred  was  th a t thos e 
you th s wh o de man de d tr ia l we re  le ss  lik ely  to  be co ns id ered  fo r pro ba tion  th an  
they  m ig ht  ha ve  been ha d they  ad m it te d  th e ir  gui lt  in it ia lly.

A no th er  ar gum en t giv en fo r givi ng  less  tim e to thos e wh o en ga ge d in  ple a 
bar gai ni ng is  that , de fe nd an ts  ou gh t to  rece ive les s se ve re  se nt en ce s be ca us e of 
tr u e  re m or se  as  def en da nt s who ac tu a lly  adm it  th e ir  guil t to  th e  C ou rt  are  on 
th e ro ad  to  re ha bil it at io n. Aga in  we po in t ou t tw o fa ct s,  one th a t th e pr iv ile ge  
ag ai nst  se lf -inc rim in at io n co nt ai ne d in th e F if th  Amen dm en t m il it a te s ag ai nst  
fo rc ing def en dan ts  to ad m it  th e ir  gu il t. T hi s is a lon g an d ha llo wed  tr ad it io n  
st em in g from  th e Magna C art a  in  1215 an d it  is a ba sic  pr ec ep t of  Anglo  
Amer ican  ju ri sp ru den ce  th a t th e  pr iv ileg e ag ai nst  se lf -inc rim in at io n co nt ai ne d 
in our F if th  Am en dm en t is v it al  to  our  cr im in al  pro cess.  T her ef ore  if  you  
pe na liz e a pe rson  be cause he  ex er ci se s h is  co ns ti tu tion al  pr iv ile ge  aga in s t sel f- 

. in cr im in at io n you a re  ag ai n pe na lizi ng  him fo r ex erci sing  a ba sic co nst itutional
righ t, and th a t is  pe r se un co nst itution al . Secondly,  as  a p ra ct ic al  m att e r one  
mig ht  arg ue th a t a pe rson  ou gh t to  ge t per ha ps a  li tt le  les s tim e fo r pl ea ding  
gu il ty  be ca us e of  a co nt ri te  hea rt . How ev er  le t us  po in t ou t th a t th e di fferen ce  
in som e ju ri sd ic tions be tw een pl ea di ng  gu il ty  an d ta k in g  a tr ia l is  no t a mat - 

► te r of  a few  m on th s or  even six mon th s but  is  su bst an ti al . F o r ex am pl e in  one
ju ri sd ic tion  if  you pl ea d gu ilt y to  th e off ense of  robb ery yo u m ig ht  rece ive a 
se nt en ce  of  fro m one to  five year s in th e pen it en ti ary  be fore  a part ic u la r judge. 
I f  on th e o th er han d you too k a be nc h tr ia l you m ig ht  rece ive from  five to  10 
ye ar s.  F in al ly , if  you too k a ju ry  tr ia l in  th is  p art ic u la r ju dge’s co ur tro om , you  
wo uld rece ive from  10 to  20 yea rs  fo r th e  sa m e offense. I know  th a t it  is  diffi
cu lt  to  be lie ve  th es e kind s of th in gs if  on e is no t en ur ed  to  th e proc es se s of  the 
cr im in al  ju st ic e  syste m.

Let  me  giv e you  an  ex am ple of  a re al  ca se  wh ich  oc cu rred  in  my  ca re er  as  
a de fe ns e lawye r. A def en da nt was  ch ar ge d w ith  ro bb er y an d on a pl ea -n eg ot ia 
tion was  off ere d one to  10 yea rs  in a pen it en ti ar y  if  he  wo uld pl ea d gu ilt y.  He 
re fu se d an d as se rted  his inn ocence . A ft er  tw o da ys  of  tr ia l,  th e defe ndan t tu rn ed  
to  me  an d sa id  Mr. Pu bl ic  D ef en de r I ha ve  been  conv inc ed  by th e s ta te ’s ca se  
th a t th e  ju ry  is  go ing to  find me  gu ilt y,  th er ef ore  I wo uld lik e to  ple ad  gu ilt y 
a t th is  tim e an d ta ke  my one to  te n.  I no tif ied th e ju dge an d th e  pr os ec ut or  of 
th e  cl ie nt ’s in te nt io n an d th e pr ose cu to r sa id , “Oh, no,  no w th a t he  has  ta ken  
up th e s ta te ’s tim e an d th e court ’s tim e th e reco m men da tio n will  be th a t he  re 
ce ive 3 to  10 ye ar s in the pen iten ti ar y . An d th e ju dg e no dd l'd  in ac qu ies cence 
to  th e  st a te m ent of  th e pr os ec ut in g at to rn ey . I w en t back an d in fo rm ed  th e 
cl ie nt  of  th is  de ve lopm en t an d he st a te d  to  me, “doe s th is  mea n th a t sin ce  I 
ha ve  ta ken  tw o da ys  of  th e  s ta te ’s tim e. I now m us t spen d an  ad dit io nal  tw o 
ye ar s in  pr ison ? I refu se . I am  go ing  to go to  tr ia l an d co mplete  th is  an d ta ke 
my  ch an ce s w ith  th e  ju ry .” He  did  th a t an d a t th e clo se of  th e ca se  th e ju ry  
foun d him gu il ty . The  co ur t pr om pt ly  se nt en ce d him  to  a te rm  of 7 to  15 ye ar s 
in  pr ison .

In  anoth er ca se  a def en da nt  ch ar ge d w ith at te m pt ed  robb ery an d at te m pte d 
ra pe w as  off ere d a sent en ce  of  th re e to  sev en yea rs  in  th e pen it en ti ary  if  he  
wo uld pl ea d gu ilt y.  He  too k a tr ia l an d a t th e  close of th e  ju ry ’s ve rd ic t of 
gu il ty  he  w as  sent en ce d to 15 to 35 years  in  pr iso n.  Th ose a re  su bst an ti a l dif - 

£  fe re nc es  an d th os e di ffe renc es  ca nn ot  be a tt ri bu te d  merely to  a co n tr it e  hea rt ,
but are  p a rt  an d pa rc el  of a pr em ed itat ed  pl an  to  indu ce  def en dan ts  to  forego  
th e ir  c onst it u ti onal ri ghts  in th e in te re st  o f sa vi ng  c ourt  tim e. U nd er  th is  sch em e 
def en dan ts  a re  e lig ib le  fo r ligh t se nt en ce s on ly if  t he y co oj iera te  w ith  th e sy ste m.

The  final ar gum en t proposed in fa vor of  plea  ba rg ai ni ng is th a t a t le ast  th e 
pu bl ic  is se rved . T hat is. if  the def en dan t is  no t se rved  an d if  th e C ons ti tu tion  is 
not. se rv ed , th a t a t le as t th e  pu bl ic  is  se rv ed  be ca use of  th e princ ip le  of  su re  
ju st ic e,  i.e., in st ea d o f le tl in g som e gu il ty  def en dan ts  e sca pe , via  a ju ry  ti a l,  they  
al l ple ad  gu il ty  an d th e st a te  has  su re  sw if t co nv ict ion s. I sugg es t th a t th e pu bl ic  
le as t of  al l rece ives  an y benefits from  th e plea  ba rg ai nin g process. F ir s t of all , 
th e  pu bl ic  is  n ot  re pr es en te d in th e co ur tro om . Th e ju dg e has  a bu sy  cale ndar  a ni l 
th e  pr os ec ut in g at to rn ey  lia s nu mer ou s ca se s be fo re  him  an d th e  pu bl ic  d ef en de r 
or de fens e la w ye rs  are  us ua lly ov erworke d an d un de rp ai d.  All of  th es e fa ct ors  
ass is t in  th e te m pt at io n of  ple a ba rg ai ni ng , ho wev er  th e pu bl ic  is  no t se rved  
be ca use de fe nd an ts  wh o ou gh t to  go to  ja il  long er  do n’t. And  def en dan ts  who 
ou gh t to be le t ou t of  j a il  soo ner, th er eb y sa vi ng  p ub lic  e xp en se  a t th a t en d of  t he 
sn ec truin ar e  not. Moreover pr ob at io n officers  re port s an d pr es en te nc e in ves tiga
tio ns  are  give n sh ort  sh if t in th e plea  barg ai nin g process. The  re al  fa cto rs  th a t



co unt  in de te rm in in g how mu ch tim e an  in di vi du al  will  ge t a ft e r a plea ba rg ai n 
in cl ud e th e st re ngth  of th e st a te 's  ca se  an d th e wea kn es se s of  th e def en da nt's  
ca se . It  is my as se rt io n th a t we ou gh t to, as  Ju st ic e Black  puts  it,  pu t th e st a te  
to  i ts  t es t an d let  t ho se  ca ses th a t a re  w inn ow ed  out by th e ju ry  p roce ss  go free  and  
th os e de fe nd an ts  th a t are  c on victed  shou ld  then  rec eiv e th eir  ju s t de se rts. O th er 
w ise plea  ba rg ai ni ng  ma ke s a sh am  an d mo cke ry of  th e wh ole  sy ste m of  co rrec 
ti ons an d of  c rim in al  ju st ic e as wel l.

Ther e is one  o th er  grou p th a t we ha ve  for go tte n an d th a t is th e im pressio n th a t 
i t  m ak es  upo n th e ne ar ly  8 mi llion  de fe nd an ts  who a re  arr est ed  an nu al ly  an d go 
th ro ugh  ou r co ur ts.  Th ey ha ve  been to ld  by an  ass is ta n t pu bl ic  de fe nd er  or  p ri 
v a te  de fe ns e law ye r th a t they  ou gh t to ple ad  gu il ty  be ca us e if  they  do n’t th e 
ju dge wi ll giv e them  mo re  tim e.  Ho w ma ny  of  them  are  coerc ed  in st itutional ly  
in to  pl ea di ng  gu ilt y to sa ve  them se lves  a mo re se ve re  senten ce , an d how  man y of  
th em  rece ive an  im pressio n of th e go ve rnmen t re pr es en te d th ro ugh it s cr im in al  
ju st ic e  syste m wh ich  says  t o them  th e pres um pt io n of  inn ocence  is  a  mo cke ry an d 
a  sli am  an d a fa rc e.  Here you  ar e  pr esum ed  gu ilt y if  arr est ed  an d wil l su re ly  he 
co nv ic ted if  indicte d. If  we  ex pe ct  ju st ic e in th e co ur ts  in st ea d of  vio lence in 
th e  st re ets , ou r co ur ts  m us t ref lec t ou r co ns ti tu tion al  heri ta ge  an d no t engage  
in  ba rg ai n ba semen t tech ui ip ies an d cu t ra te  sent en ce s only fo r thos e who play  
th e  game .

CO NC LU SIO N

In  conc lus ion  it mu st be po in ted out  th a t fro m al l as pe ct s plea  bar gai nin g is 
a  blot  on th e cr im in al  ju st ic e  sy ste m. It  is  ba d from  th e def en dan t's  po in t of  
vie w,  fro m th e co ns ti tu tiona l po in t of  view an d fro m th e pu bl ic ’s po int of  view . 
I t  is even bad  fro m a sy ste m po in t of  view be cause wha t we do  to  de fe nd an ts  in 
th e  co ur tro om  an d th e po lic e st at io n ha s im pa ct  on  w hat  th ey  do on pr ob at ion 
an d pa ro le  an d in  th e pr ison s.

The  N at io na l Adv iso ry  Co mm iss ion  on Crim in al  Ju st ic e  S ta ndard s an d Go als  
has recomme nded  th a t plea  bar gai nin g be ab ol ishe d in five  ye ar s.  Th e au th ors  of 
th is  pa per  he ar ti ly  co nc ur  in  th a t re co mmen da tio n.  I t is ho pe d th a t th is  pa pe r 
wi ll ass is t in th a t pro ces s.

The  fin al qu es tio n re m ai ns  howe ver, how to acco mplish  th a t goal.  Can  we  p re 
ven t de fe nd an ts  from  plea di ng  gu il ty  if  they  so choose?  Ca n we  pr ev en t pros ec u
to rs  from  te lli ng  de fe nd an ts  w ha t li gh t senten ces th ey  wi ll rece ive if  they  will 
on ly plea d gu ilt y?  Can  we di sc ou ra ge  def en da nt s from  seek in g re du ct ions  of 
ch ar ge s to av oid m an da to ry  min im um s?

The  an sw er  is obvio usly no. How  do we th en  ab ol ish plea  bar gai nin g in  ou r 
li fe tim e?  The re  is no one pat  an sw er . Ho we ver, we wo uld  be remiss if  we did no t 
a t le ast  pr es en t one  poss ibl e so lu tio n to w ar d th e ab ol iti on  of  ple a ba rg ai ni ng  
an d th e c lean sing  of  o ur  c rim in al  ju st ic e  sys tem .

O ur so lu tio n to th e prob lem  pe rm its plea s of  gu ilt y.  Ma ny peop le wo uld  pre fe r 
to  plea d gu ilt y to avoid  th e rigo rs  of tr ia l,  ot he rs  to  av oid em ba rr as sm en t of 
fr ie nd . St ill  a th ir d  gro up , re ly ing on th eir  clev erne ss  in no t be ing  ca ug ht , wo uld  
pl ea d gu ilt y upon ap pr eh en sion .

The se  gu ilty idea s would  be un affecte d by ou r prop os ed  so lu tio n.  I t is di re cted  
a t el im in at in g a sjiec ific fo rm  of  ab use, th e gu ilt y plea  indu ce d an d sp aw ne d by 
fe ar , fe ar  of a he av ie r sent en ce , fe a r even of  d ea th .

The  V.S. Su prem e Cou rt has  all ow ed  a gu ilt y pl ea  even  th ou gh  the de fe nd an t 
to ld  th e Ju dg e in ope n Cou rt th a t he  wa s inno ce nt  of  th e ch arge , bu t was  pl ea d
ing  gu il ty  to av oid th e de at h pe na lty . Nor th  Ca rolin a v. Alfor d.  I t is th is  same 
co urt  wh ich  ha s st at ed  th a t “the di sp os iti on  of  ch ar ge s a ft e r plea  discus sio n is  
no t only an  es se nt ia l part  of  th e pro cess  bu t a high ly  de si ra bl e p a rt  fo r ma ny  
re as on s. ’’ Sa ntob et to  v. New  Yo rk .

The  so lu tio n is sim ple  an d was  dis cusse d by Ju s ti ce  Sch ae fe r of th e Il lino is  
Su pr em e Court  in a ca se  ca lle d People  v. Darrah.  He st a te d  th a t we shou ld  con
si der  ad op tin g a ru le  pr oh ib it in g an y di ff er en tiat io n be tw ee n a sentence  imposed  
a f te r  a plea  of  g ui lty  an d one im posed  a ft e r a tr ia l.  T his  wo uld  all ow  de fe nd an ts  
to  ex plor e w ha t they  might  rece ive from  th e Cou rt upon  conv ict ion , an d pros ec u
to rs  to info rm  de fe nd an ts  they  might  exi>ect pr ob at io n,  bu t it  would  op er at e so 
th a t w ha te ve r a de fe nd an t wa s info rm ed  he  wo uld  rece ive pri o r to  t ri al , he wo uld  
rece ive th a t sa m e sent en ce  a ft e r tr ia l,  bar ri ng  some  new fa c t wh ich  em erged a t 
th e  tr ia l.  Tt is not know n w het her  en fo rc em en t of  th is  ru le  h.v it se lf  wo uld  
ab ol ish plea ba rg aining , but  it  is  su bm itt ed  th a t it  wo uld  go a lon g wa y in 
co rr ec ting  w ha t I see to da y to be th e m aj or  ab us e in our cr im in al  ju st ic e syste m.
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Appendix  C

Advisement of R ights P rior to Guilty  Plea

(Note. Th is is a supplement to a ssi st the  a ttorney  in insur ing that  a  defendant 
knows exactly what he is doing upon enterin g a plea of guilty. Before checking 
off each item, make sure the defe ndant communicates to you his  unde rstan ding  
thereof.)

2

1.
2.

3.

4.

5.

8.

8.

9.

Name of Def en da nt ------------------------------------------------------------
I have  read and expla ined the  indic tmen t (or  info rmation) to the

defe ndant and believe th at  he und ers tands them.
The defendant has  told me all the  facts and circum stances known to 

him about the  charges made aga ins t him. I believe that  I am fully 
informed on all such matte rs.

I have  explained to the defendant th at  the re mus t be a fac tua l basis 
for a plea of guilty and  I believe that  sueh a fac tua l basis for  the 
plea exis ts in this  case. I went over the  factual  basis for the  plea 
in thi s case with the defe ndant and he is prepared  to rei ter ate  it  
in court.

I have counseled and advised the  defe ndant on the na tur e of each 
charge, on all lesser included charges , and on all possible defenses 
th at  he might have in thi s case.

I have explained to the defend ant  that  he may plead not guilty to 
all of the  charges now lodged aga inst  him. I have explained that  if 
the  defe ndant pleads not  guilty, the  cons titut ion gua rantees  him:

(a) The r igh t to  a speedy a nd public t ria l by jury .
(b) The right to see and hear all the witnesses  called to test ify

aga inst  him.
(c) The right to use the power and processes of the court to

compel the  production  of any evidence or witnesses in his 
favor.

(</) The right to have the assi stance of a law yer  at  all stages  
of the  proceedings.

(e) The right to tak e the witness stand at  his sole option. I 
have  explained that  if the  defe ndant choses not  to take  
the  witness stand, no inference of gu ilt may be drawn  from 
such failure.

(/ ) The privilege  not  to incr iminate  himself.
- I  have explained to the  defend ant  that  if he pleads guilty, the re will

be no tri al  eith er before a cou rt or jury , and the  cour t has the 
power to impose th e same pun ishment as if  he had p leaded not guilty, 
stood tr ial  and been convicted  by a ju ry.

- I  have informed the defendant th at  the  maximum punishment which
the  law’ provides i s ___________yea rs imprisonment and a tine of
__________ for the offense charged in th e indictment.

- (a ) If  the defendan t is between the ages of 18 and 26, I have ex
plained  that  he may be sentenced under the Youth Corrections 
Act or as a young adult  offender for an indeterminate sentence 
(18 U.S.C. § 5 010(b))  which may require him to spend as long 
as  six yea rs in a penal in stitution.

- ( b )  If  the  offense is a drug offense under Title 21, I have expla ined 
th at  there  may be a special term  of parole  of two or three years 
minimum which would be imposed af ter  release from the penal 
inst itution.

-  (a)  I have explained to the  defendan t that  if he is cur ren tly on pro
bation or parole in thi s or any othe r court th at  by pleading 
guilty here  his probation  or parole might  be revoked and th at  
the  defen dant might be required to serve time  in th at  case 
(which could be consecutive to any sentence imposed in this 
case).

-  (b) Simila rly, if the  defe ndant is actu ally serving  sta te  or federa l
time on a nother  charge, I have  explained that  he may receive a 
consecut ive sentence on this case.

< 10.



74

11.  1 have made no represen tations to the defe ndant with respect to the
length of sentence or  probation or line except as fo llow s:

12. --------1 have explained to the  defen dant all othe r possible colla teral  conse
quences of a plea of guilty such as : immigrat ion consequences (de
porta tion, exclusion, loss of immigrat ion documents),  possible civil 
ramifications, etc.

13. --------1 have explained to the defen dant that  the ma tter of sentence is
stric tly within the control of the  judge. I have explained that  I 
and the defe ndant will have an opportuni ty to speak to the cour t 
with respect to leniency at  the tim e of sentencing.

14. -------- I have explained to the defendan t th at  the court will not perm it
anyone to plead guilty who maintains  that  he is innocent and have  
reaffirmed that  the  defendant is pleading guil ty because he in fac t *
is guilty  of th e offense charged.

15. --------1 am satisfied that  at  the time I advised  the defendant of his rights
he was not under the influence of alcohol or drugs  and not under 
a doctor's care for any mental problem.

16. -------- Bas ed upon my conferences with  the  de fendant. I believe th at  his  •*
plea of gu ilty  is free and volun tary and of hi s own accord and with  
the full understand ing of all the matter s set  forth in the indict
ment and in this  adv isement  of r igh ts form.

17. -------- Additiona l com men ts :

D a te d :--------------------------------- ----------------------------------------------
Attorney for Defendant.

Appendix D

U.S. District Court, Southern Dist rict  of Cali fornia

United States of A merica 
PLAINTIFF,

V.
Deft. #1, ; Deft. #2 . ; and Deft. #3 ,

Defendants.

No. Crim. Offense(s)  charged: _________

OM NIB US PROCEEDING AND ORDERS THE REO N

[Note.—Circle approp riate po rtio n(s ) in each and every item.]
A. Disclosure By Government

1. The government will or has  disclose(d ) all evidence in its possession, 
favo rable to defendant on the issue of guilt.

2. The government will not rely on the Jencks Act (18 U.S.C. §3500) except 
with respect to : informants, if any ; cooperat ing codefendants, if any ; and 1

> [N.A.]
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i

4

3. Th e go ve rn m en t (h as)  (h as  not)  m ad e (f u ll ) (p a rt ia l)  (a ny ) di sc lo su re  
of  in ve st ig at iv e re port s pr ep ar ed  by th e fo llo wing a gencie s: 1

(a ) Cu sto ms A gen cy Se rv ice
( b ) B ur ea u o f N arco tic s & D an ge ro us  D ru gs
(c ) Fed er al  B ur ea u of In ves tigat io n
(d ) Se cr et  Se rv ice
(e ) Im m ig ra tion  & Natu ra li zati on  Se rv ice
( / )  ----------------------------------------------------- „

4. The  go ve rn m en t (w il l)  (h as)  d is clo se (d ) al l or al , w ri tt en  or  reco rd ed  
st at em en ts  in  it s posse ssion  mad e by defe ndant to in ve st ig at in g officers  or  to  
th ir d  par ti es. 1

5. Th e go ve rn m en t (h as)  (h as  not ) di sc losed th e na mes  o f pla in ti ff ’s w itn es se s 
an d th eir  st at em en ts , su bj ec t to thos e ex ce pt io ns  no ted in  A (2 ),  su pr a. 1

6. Th e go ve rn m en t will seek to rel y on pri o r si m ilar  ac ts , if  a ny , or co nv ict ions  
of  a si m ilar  nat ure , if  an y,  fo r pr oo f of  kn ow led ge  or  in te nt,  an d (w il l)  (w ill  
not)  di sc lose  th e in ve st ig at iv e re p o rt (s ) in ci den t th er et o.1

7. Th e go ve rn m en t (w il l)  (w il l not)  supp ly  th e de fens e with  na m es  of  ex per t 
witn es se s it  in te nd s to  ca ll,  th e ir  q ua lif ic at io ns , su bj ec t of test im on y,  an d re port s.1

8. In sp ec tio n or copy ing of  an y books , pap er s,  do cu men ts,  ph ot og ra ph s or  
ta ng ib le  ob ject s ob ta in ed  from  or  be lon ging  to  th e def en da nt  (h av e be en ) (w ill  
be) supp lie d to  t he  d ef en da nt ?

9. In sp ec tio n or  copy ing  of  an y books, pa pe rs , do cu men ts,  ph ot og ra ph s or  
tang ib le  ob ject s which  wi ll be used  a t th e hea ri ng  or tr ia l (h av e be en ) (w ill  be ) 
(w ill  no t be) su pp lie d to  def en dan t?

10. In fo rm at io n co nc erning  pri or co nv ic tio ns  of  pe rs on s whom th e pros ec ut ion 
in te nd s to ca ll as  w itn es se s a t th e  hear in g  or  tr ia l (h as  be en ) (w ill  be ) supp lie d 
to  de fe nd an t?

11. Gov ernm en t wi ll see k to use pri o r fe lony  co nv ic tion(s ) fo r im pe ac hm en t 
of de fe nd an t if  h e test if ie s?

(a ) D at e an d ty pe  of o ff e n se :___________________________________

12. Any in fo rm at io n go ve rnmen t has  in dic at in g  en tr ap m en t of th e  def en dan t 
(h as  been)  (w ill  b e)  su pp lie d?

13. The re  (w as ) (w as  not ) an  in fo rm an t or  look ou t invo lved ?
14. Id en ti ty  of in fo rm an t or  so ur ce  of  look ou t (w il l)  (w il l not)  (c an not)  

be su pp lie d?
15. S ta te m en t of  in fo rm an t or  in fo rm at io n fro m look ou t (w il l)  (w ill  not ) 

be su pp lie d?
16. The re  (h as) (h as not ) been an y el ec tron ic  su rv ei llan ce  of  th e def en dan t 

or  hi s pr em ises ?
17. Pr oc ee di ng s b ef or e the gr an d ju ry  (w er e)  (w er e no t)  reco rd ed ?

B. D isclosure  by Defendant

1. The re  (i s)  (i s not)  an y cla im  of  pre se nt  m en ta l inc om pe ten cy  of  def en dan t 
un de r 18 U.S.C.  § 4244?

2. Defen se  co unsel st a te s th a t th e ge ne ra l na tu re  of  th e de fens e i s : 1

(a ) in sa n it y  a t th e tim e of the off ens e ;
( b ) lack  o f know led ge of  con tr ab an d ;
(c ) la ck  of  spe cif ic in te n t;
(d )  a li b i;
(c ) en tr apm en t:  and
( / )  ge ne ra l de ni al . Pu t go ve rnmen t to proo f.

3. D ef en da nt st ip u la te s to pri or co nvic ti on(s ) lis ted in A.11, supra,  w ithout 
pr od uc tio n of  w itn es se s or  ce rti fie d co pies? (y es ) (n o)

4. Th e de fe ns e (w il l)  (w ill  not ) supp ly  na m es  of  e xp er t w itn es se s it  in te nd s to  
call, th e ir  qua lif ic at io ns , su bj ec t of te st im on y,  a nd  re po rt s?

5. D ef en dan t (w il l)  (w ill  not ) supp ly  th e na mes  of  his  lay witn es se s, on th e 
issu e of  s an ity a t th e tim e of  offense ?

6. D ef en da nt  (w il l)  (w ill  not ) fu rn is h a li st  o f al ib i w itn es se s?
7. C har ac te r w itn es se s (w il l)  (w ill  not)  l>e ca lled ?
8. D ef en da nt  (w il l)  (w ill  no t)  fu rn ish a li st  of chara cte r w itn es se s?

1 [N .A.]

50-473—7 6
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C. Discovery Motions—Magistrates Court

(Note.—Circle  moving portion only if discovery not voluntar ily disclosed or to 
be voluntar ily disclosed by app ropriate par ty. Killing port ion to be circled 
by magist rate  only.)
1. The defendant moves for :

< a) Discovery of all oral, wri tten  or recorded stat eme nts made by de
fendant to investigat ing ofiicers or to thi rd partie s and  in the  possession 
of the government.1 (Gran ted) (Denied)

(ft) Discovery of the names of government's witnesses and  the ir sta te
ments, subjec t to limi tations of the Jencks Act (18 U.S.C. §3500) if relied 
upon under A.2, supra.1 (Granted)  (Denied)

(c) Discovery of names of expert witnesses the government intends to 
call, the ir qualification, subject of testimony, and  reports .1 (Gra nted ) 
(1 )en ied)

(d) Inspec tion of all physical or documentary evidence in government’s 
possession. (Grante d) (Denied)

(c) Discovery of times, places and nature  of any prior similar  acts  or 
convictions government will  seek to rely on for  proof of knowledge or 
intent.1 (Gra nted ) (Denied)

</) Produc tion of the following witnesses for hearing  or tri al who are  
under the direction and control of the government: 1

2. The government moves for: 1

(a ) Discovery of names of expe rt witnesses defense  intends  to call, the ir 
qualifications, subjec t of testimony, and reports . (Granted)  (Denied)

(ft) Discovery of names of defense lay witnesses, on th e issue  of  sa nity  a t 
the time  of offense. (Grante d) (Denied)

(c) Discovery of names of defense alibi witnesses and their  addresses. 
(Gran ted) (Denied)

(d) Discovery of names  of cha rac ter witnesses and their addresses. 
(Grant ed)  (Denied)

D. Stipulations

It  is stipulat ed between the  p ar ties :
1. That the official r epor t of the  chemis t may be received in evidence as proof 

of the weight and natur e of the substance refer red to in the indic tment (or 
Informat ion).*

2. That if the official government chemist were called, qualified as an expert 
and  sworn  as a witness, he would tes tify  that  the  substance referre d to in the
indictment (or information) has been chemically test ed an d i s ________________
a substance listed in Sc hedu le_____ of the Comprehensive Drug Abuse P reven
tion  and Control Act of 1970.*

3. That there has been a continuous chain  of custody in government agents  from 
the  t ime of seizure of the co ntraband to the time of it s introduct ion into evidence 
at  tri al .2

4. O th er : 1

NOTE— GENERAL ORDER REQUIRING CON TIN UIN G DUTY TO DISCLOSE

If, subsequent  to the omnibus proceeding and orders thereon, a par ty discovers 
add itional  evidence or the identity of an additional witness or witnesses, or 
decides to use additional evidence, witness, or witnesses, and such evidence is, 
or may be subject to discovery or inspection unde r the omnibus proceeding and 
orders thereon , he shall promptly notify the other par ty or his atto rney  or the 
court of the  existence of the add itional evidence or  the name of such addi tional

1 fN .A .]
2 [N.A., no  st ip .l
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witness or witnesses  to allow the court to modify its previous order or to allow 
the other par ty to make an  appropr iate  motion for addi tion al discovery or inspec
tion. If such addi tional discovery is not provided 10 days before the d ate  of tria l, 
the  t ria l co urt  may apply a ppropr iate  sanctions, in any event, such addit iona l ev i
dence or witnesses must lie revealed to the  court or adverse par ty 3 work ing days 
before  tria l, or they may not l>e used at tria l, unless such denial would result  in 
man ifes t injust ice. The burden shall be on the par ty seeking  discovery to contact 
opposing counsel on the appropriate dates to ascerta in if additional evidence or 
witnesses  have been discovered. General order  number 130.

Approved: Dat ed -------------------------------------------

Attorn ey for  the United State s.

• Attorn ey fo r Defendant No. 1. Defenda nt No. J.

At torney  for Defendant No. 2. Defe ndan t No. 2.

Attorn ey for  Defendant No. S. Defenda nt No. 3.
* The foregoing form is approved and the

provisions therein  so ordered and ex
change  of information, documents, 
etc., shall be accomplished as soon as  
reasonably possible.

D at ed : ___________________________  __________________________________
U.S. Magistrate .

Appendix E

Omnibc s Hearing Project 
I.  HIS TO RIC AL PERS PECT IVE

The Southern Dis tric t of Cali forn ia was formed in September of 19G6. with 
the  Honorab le James Carter and the Honorable Fred Kunze l as the  two ful l
time Distr ict  Court Judges with Judg e Jacob Weinberger in senio r status.

1 he case load per Judge at  that  time was accelerating at  an alarming rate . 
The ra te  of term inating  cases was such th at  the increasing  numbers of new cases  
were simply jammed into the  old cases and very few cases were being disposed 
of other than  by tria l. One of the basic reasons for  the condition was att rib ute d 
to the fact  that  the defense counsel were not truly aware  of the  na tur e of the 
governmen ts case and the amount of evidence that  was in the government's  
possession. Consequently, few atto rne ys were willing to recommend tha t the  
client plead guilty. If  a disposi tion was offered it was usua lly to a count of the indic tment carrying  a mandatory sentence.

( liief Judge Carter, acutely aware  of the growing problem, acted with  vigor 
to prevent the  judic ial system from breaking  down completely. He and Judge 
Kunzel, with  the cooperation of the ABA. local Defense Bar,  and the then F  S 
Attorney, Edwin L. Miller, ini tia ted  a project to l iberal ize discovery, to minimize 
I i 2 t e n  !nP,t l o n  P ractice and to summarily  hea r and dispose of those ma tte rs that  
hind ered  the  progress of the case to tri al  or disposition. (See Exhibit  I)  This
P r ^ f „ W a 8nm i t i a t e d  °n  A p r i l  19 t5 7,  a n f l  U  w a s  c a l l e d  t h e  Omnibus Hearing  
I rocedure. J he name was derived from the fac t that  all motions  were to he 
saved for  a da te to be set  for the hear ing of all appropriate motions The date  was

f  ",7 s  ' ' “ r in K  A  ■“■', a r a t e  f " " •»  -IeslCTM to inco rporate inso far as possible all of the legal and factual motions th at  could possibly he 
e “ r o " n ,*r e d  i n  , h f  S o u t h t '™ “  *

The government agreed to cooperate and not invoke the extremely  riirid nnf1  
ra-^ncHve rules  and sta tut es (Fed eral  Rules of C riminal Proced u^e^nd  
3-.00 et.  seq.) which were then being used to “protori  the in v e s ts  of  ment in each and every c ase; but at the same Ume d e n ti n g  Hie grcVter X e s t
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of the government by “logjamming” the  courts and leading  to the  u ltimate brea k
down of the administ ration of justice.

The implementation of the Omnibus Hear ing Project was a stormy affa ir and 
every Thursday morning was charged with emotion, cha rges  and  counter-charges.
The defense attorneys  were wary of stipulations and dis tru stful of the U.S.
Attorney 's disclosures. The U.S. Attorney was wary  of stipulat ions by defense
atto rney s which he feared would lat er  be repudia ted. The belief  in the ultimate
success of the project , because of its  basic fairness and prac tica lity , led the
Dis tric t Court Judges to persevere . Slowly but surely, through  the efforts of the
Judges and the enlightened, atto rneys who were involved and  committed to the
concept, the Omnibus Hearing  Project, began to bear fru it. Tr ial s were shortened
considerably because of stipu lations  as to chain of custody  and chemistry and
other fac ts tha t could have been conclusively proven and abou t which there was
no dispute.  Cases were disposed of by way of guilty  plea when defense counsel
became aware of the  complete absence of a defense on the  meri ts. Some cases ,
were dismissed by the government  a fte r both sides objectively  examined the case
and considered the merits of the case.

The project evolved slowly, faith and tru st was grad ually established between 
the  adversarie s, and this fai th and tru st was constantly nurtured  by the court.
Judge Kunzel became Chief Judge and Judge Schwartz arr ived on the Federal *Bench ; both of these Judges encouraged, demanded, nur ture d, and received con
tinued cooperation from most, counsels with respect to the Omnibus Hearing 
Project. At about this same time, April 1968, the U.S. Atto rney’s Office began to 
real ize the benefits it was deriving from the project and ini tia ted  a more liberal 
dispos ition policy to maximize the  benefits from the now proven discovery pol
icies. This had a dram atic  effect, the  disposition rate increased, and the  number 
of cases that, were ultim ately  tried  declined.

Further,  the motions tha t had to be set for evidentia ry hear ings  were reduced 
in number, and the issues were narrowed and clarified so much so that  the  
majori ty of such motions were heard by the  court on the  basis of oral presen ta
tion ra the r than formal motions and points and auth orities. On complex m atte rs, 
the court still required moving papers.

The U.S. Attorney, per the original unders tanding, could and did occasionally 
fall back on the Federal Rules of Criminal Procedure and the  sta tutes (18 USC 
3500, etc.) when he felt  th at  the  inte rests of the government in the partic ula r 
case were  paramount . When the U.S. Attorney was obliged to take this course 
of action, the court  was so notified and informed in open court on the day of 
Omnibus Hearing  that  “the government will fall back on Rule 16 for  discovery 
and the  3500 sections of Ti tle 18 and not volun tarily  g ran t discovery.” When this 
occurred, the defen dant usual ly withheld stipulat ing to anyth ing, and the cour t 
then  proceeded through the  Form OH-3 item by item or simply upheld the  gov
ernment. It  is clea r then that  the  phrase “Rule 16 discovery” was an accepted 
shorthand way of sta ting the  government would not voluntar ily grant discovery, 
but ra ther  would wait  for the  court  to order it per the OH motion form at or by 
ruling on formalized Ride 16 discovery motions.

IT. ROI.E OF TH E U.S . MAGISTRA TE

After Chief Judge Kunze l’s death in November 1960. Judg e Schwartz single- 1bandedly carried on all matter s including the Omnibus Hearings for the Southern 
Distr ict  of Californ ia.

In July, 1969, the U.S. Magist rate 's Program was init iate d in the Southern 
Distr ict  of California, and the U.S. Attorney’s Office reorganized to implement to 
the  fu llest, the intent of the fram ers of the U.S. M agis trate 's Act. i.e., to unburden *the  Dis tric t Court  Judges.  Short ly af ter  the death of Judge Kunzel. it appeared 
to those persons associa ted with the Magistra te's program that  the U.S. Mag
ist ra te  could perform  a valuable service to the single Distric t Court Judge by 
pres iding at the Omnibus Hearing s and ruling on the items in the OH-3 Form.
Mr. Edwin Miller, then U.S. Attorney, approved the idea of tran sfe rrin g the Om
nibus Hearing  to the U.S. Magis tra te; the U.S. Attorney 's Office researched the 
law and recommended t ha t this  lie done. Mr. Miller was replaced by Mr. S teward 
in October, 1969, and Mr. Steward accepted the  idea enthusiast ically. Judge 
Schwartz, by General Order Number 109. delegated responsibili ty for handling 
the  ent ire Omnibus Hearing calendar to the U.S. Magistrate. The U.S. Attorney
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delegated the responsibility  for han dlin g the  governm ent’s duties unde r the 
Omnibus Hea ring  pro ject to the  Cr iminal Complaint Unit.

Mr. Stew ard supported and encouraged the  U.S. Attorney s staf f to continue 
with  the advances made in liber alizi ng discovery, disposi tions and minimizing 
obstacles to the progress of the cases to term inati on. Shor tly af te r Judg e Kunzel 
became ill, an aggres sive disposi tion campa ign was inau gura ted, and the  backlog 
of cases on the tri al cale ndar dropped from 252 on September 1, 1969, to 141 on 
May 8, 1970. This  reduct ion was made in spit e of the fact  th at  the Gran d Jur y 
retu rned over an average of 40 indi ctments  weekly dur ing th at  period. It  must 
he noted th at  the re was only one ma gis tra te avail able  to handle all preli minary 
matter s, as well as Omnibus Hear ings . There fore, it was felt  by the  ma gis trat e 
th at  the hear ing of motions of all kind s including Rule 16 motions should be 
hea rd iu the  Distr ict  Court. This was a limitatio n imposed by the short age of 
ma gis tra te time and not the General Order. (See  General Orde r Number 109 ).

* This Order  is dra fted in broad general terms, to include all th at  was then  being 
handled by the Dis tric t Court, i.e., the  Omnibus Heari ngs wheu full discovery 
was gran ted volun tarily , and the  Rule 16 Discovery Motions” when the U.S. 
Attorne y refused  discovery and fell back on the provisions of Rule 16. Subse
quently , a second ma gis trat e was appointed, and now all such motions are  sus-

* ceptible to disposi tion before the U.S. Ma gist rate  on Omnibus Hea ring  Date.

I I I .  T II E  O H -3  FORM  A N I,  IT S  M EA NIN G

The OI I-3  Fo rm was designed to serve a s :
(a ) A checklist for counsel.
(ft ) A moving pa per and motion document.
(c ) A record of formal stip ula tions entered into by the part ies.
(d ) A Cour t Order.

The Court  orig inate d the  form and is responsible for its  issuance to the  
par ties . Afte r the  form has  been execut ed by all  part ies, signed by the Court and 
tiled, it  is an Order  of the Court and must be complied w ith.

A care ful exam ination of the OH -3 Form  reveals th at  it  is divided into six 
ma jor  sections appropr iate ly captioned.

Section A.—Section A concerns discovery by the defen dant.  Item 3 and 4 of 
thi s section are  extremely imp ortant. It  should be noted th at  these items pro
vide for much broa der discovery tha n th at  avai lable  under the exist ing rules, 
sta tut es and  law. These items are  tru ly the  he art  of the ma tte r inso far as the 
defe ndant is concerned. If  the Cour t orde rs th at  these  items be gran ted, then 
the  defe ndant will have complete discovery, prior to the  tri al or to serve as the 
basi s for an informed plea of guilty . Caveat, however, the governm ent may in
voke the  Jenc ks Act and/o r Rule 16, FRCP, as an exception to the general 
Omnibus Hea ring  agreement. In these infrequ ent instan ces the  Court  will up
hold the  government, since experien ce has shown th at  the government only in
vokes these  protections  when it is considered absolutely  necessary and has  al
ways acted in good fa ith. The autho rity  for the Court to orde r broa der discovery 
tha n th at  provided by law spring s from the  original,  basic Omnibus Hea ring  
agreemen t entered into by the U.S. At torne y and the Court th at  made the Omni
bus Hea ring  possible then and now.

M Section  E.—Section E concerns stip ula tion s to be made by the defendan t. This
is the  he ar t of the ma tter inso far as the government is concerned. The govern
ment receives these stipu latio ns in consi derat ion for the complete discovery it has 
provided . Of course, these stip ulat ions may not l>e required if the government 
refus es complete or significant discovery l>eyond th at  required by law. It  is clea r 
th at  the  Court cann ot orde r th at  stip ula tion s lie entere d into, but  once entered 
into  for consid eratio n of full discovery from the  government, the Court  does en
force them, abs ent injustice  to  th e defendan t.

Section B.—Section B concerns motions  which require sep ara te evid entia ry 
hear ings  before the  Dis tric t Court Jud ge assigned to try  the case. These motions 
must  be carefully  thou ght out, and the  Cour t will requi re defense counsel to sta te 
for  the record th at  there is a basis  for  filing such motions and wh at th at  basis  
is. Attorneys are  well-advised to inform themselves fully on the  present sta te  of 
the  law and  the f acts upon which t he motion is based.

Section C.—Section C is concerned with miscellaneous motions. A careful ex
aminatio n of the items in this  section, par ticula rly  7 (a ),  7 (b ),  7 (c ),  7 (d ),  and 
7 (e ) revea ls th at  each item is dire cted  towards  the indic tmen t itse lf, th at  is the



join der  of defendan ts and the joinder  of offenses, the legal sufficiency or dup licity 
and  finally with the clar ity and certa inty of tlie indic tment (Bill  of Pa rticu lar s).

The balance  of the  items, 7( f) , 7(g) and 7(h)  is directed at  the problem of 
witnesses and bail.

All of these items are  directed at the work output of the section of the U.S. 
Attorney 's office that is responsible for autho rizing prosecutions, d raft ing  the pro
posed indictm ents, conducting the Grand Jury  proceedings and handl ing the 
pre trial court, appearances for all felony cases before the U.S. Magis trate. The 
motion for a Bill of Partic ula rs, 7(e) , is perhaps the most frequently misunder
stood item in Section C. With respect to this  motion then—the case law and 
logic supports the position that  the Bill of Pa rticu lar s is in effect an extension 
of the indic tment  or, more accura tely, an amendment to an indictment which is 
necessary to cure a vague and unce rtain charge. This  so th at  the defen dant will 
be apprised of the specific charge  tha t he must defend  against withou t surp rise 
at  tri al and to enable the defendant to plead double jeopardy. A Bill of Partic u
lar s is required then only when the indic tment  is vague and uncertain  and the 
defendan t must have additional facts alleged that  are not recited in the indict- 
bent so that  he can be cer tain  of the charge to defend against and to avoid 
surpris e at  trial . A motion a Bill of Particular s then is a motion for addi tiona l 
information from (lie U.S. Attorney's  file. When complete discovery is granted, 
motions for a Bill of Particular s are  rarely, if ever, made. On the other hand, 
where  discovery is denied and a conspiracy is charged (these two circum stances  
are almost always co-existing) motions for a Bill of Partic ula rs as well as mo
tions  for Rule 16 Discovery are  always  made. Since both types of motions are  
requests for inform ation  and addit ional  facts, it can be readily seen tha t a ruling 
on the discovery motion will also affect the ruling on the motion for the Bill 
of Par ticu lars . Both are  in fact  interdependent and overlap to some extent. A 
fail ure  to recognize this will lead to the fallac ious conclusion that  each can be 
considered  separately without regard to its effect on the other. This misconcep
tion is brough t about  by a casual rat her than a careful reading of the case law. 
It  is frequently sta ted  "th at  the function of a Bill of Partic ula rs is not to pro
vide discovery”. This is only true  when the indic tmen t is clear and concise and 
the defen dant knows exactly what he is charged  with and what  he must defend 
aga inst—otherwise  the stat ement  is inaccura te for discovery of certa in, add i
tional information concerning the charge is the exact purpose and function of the 
Bill of Par ticu lars . That the Bill of Partic ula rs was never intended to discover 
the  government's entire case was recognized in 11)27 by the Ninth Circuit in 
Jtulrio V.. United States. , 22 F2d. 766 and again in the  11)67 Ninth Circuit case 
of Morgan v. United States, 3S0 F2d 686 wherein the same idea of coniylete  dis
covery by a Bill of Partic ula rs is repudiated . “. . . does not enti tle defendant to 
explore at  will all evidence the government may hold against him.” It canno t he 
denied that  a Bill of Particular s is a device by which addi tiona l information is 
made avai lable  to the defendant. It rarely, if ever, need be resorted to if the 
discovery afforded by the Omnibus Procedure  is gran ted.

Section 1).—Section D is concerned with  the discovery requests by the gov
ernment. Experience has shown tha t this section is ignored in most instances by 
the  government and rarely  has the  Court had the oppor tunity to rule on govern
ment  requests . Defense attorneys, however, proceed on a volun tary basis and 
circle the app rop ria te items.

Section F.—Section F concerns majo r conclusions. The purpose for this  sec
tion is to lend a degree  of finality to the procedure. It should be understood tha t 
thi s does not foreclose addit ional  motions if facts are  subsequently revealed 
which jus tify  such motions. The defense attorney should be prepared to show 
th at  due diligence would m>t have revealed these after -acquired  facts  sooner.

IV.  CO NC LU SION

The Omnibus Hear ing Procedure which began as an experiment has been 
tested and  proven by experience in the Southern Dis tric t of Californa. It  has 
become a model for improving the Criminal Jus tice  system in Doth Federal and
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Sta te Courts.  The California  Sta te Ba r Jou rna l for September  and October, 
1971 in an art icle  recommending procedures to achieve speedy t ria ls  in criminal 
cases lias as its first recommendation an Omnibus Hear ing for  all pre tria l 
motions in felony cases.

The proposed revisions of the F<*deral Rules  of C riminal Procedure have been 
stronglv influenced bv the resul ts of the Omnibus Hearing  Project.

The Omnibus Hearing Procedure is the  best solution yet offered to solve the 
problem of providing a speedy and fa ir  tri al to defe ndants accused of criminal 
offenses.

National L egal Aid and Defender Association.
Washington, D.C., March 25,1975.

Mr. W lL U A M  L . IIU NGATE ,
< Chairman, Committee  on the Judiciary, House  of Representatives, \\ uslnngtont

D.C.
Dear Mr. Cha ir man: In response to  your recen t request for comments on the 

Proposed Federal Rules of Criminal Procedure , and in addit ion to the  tes timony 
recently presented to you on the subject on our  behalf, I am enclosing  furth er

* comments prepared  by Nicholas R. Allis, Deputy  Federal Public Defender.
Central Dis tric t of Califo rnia. Mr. Allis’s comments rela te to Rule  12.1 and Id 
of the Proposed Amendments. We hope they can he included in the  permanent 
record of the  Subcommittee proceedings and will be considered by the Subcom
mittee in th e course of its  deliberations.

I thank you for considering the views of the Defender Community and con
gra tul ate  you and the  Subcommittee on the imp orta nt work you will be doing hi 
thi s field. Let us know if we can be of fu rth er  assistance on thi s or any other 
ma tter before the Subcommittee.

Sincerely,
J ames F. Flug, 
Execu tive  Director.

Enclosure .

Comments on R ule 12.1 Notice of Alibi

We oppose this rule. The potential  inte rfere nce with  the  preparatio n of the  
defense  case and with  defe ndant’s cons titu tional rights  mil itate aga ins t adop
tion of such a rule. »

1. Intimidation of Defense Witnes ses: Citizens are  easily  intim idated by law 
enforcement  officers, par ticu larly those of powerful federal agencies, such as  
the F.B.I.. even when these officers do not inten d such conduct. A visit  from an 
officer is likely to increase  the na tur al reluc tance of citizens to become involved 
on the side of those opposed to the officer in a case.

The majority of our clients and the ir witnesses are  from mino rity groups 
which trad itio nal ly have been somew hat suspicious of the tact ics and inte gri ty 
of law enforcement officers. An innocent remark by an officer may well be in
terpreted as a threa t by one of these witnesses.

A number of defen dants have lived on the  fringe  of the law at some time, 
/  and the ir witnesses while tru thful,  may also have been involved in or close to

othe rs who have been involved in questionable activi ties. Those witnesses, how
ever tru thf ul,  can easily lie made to feel tha t they face Inv estigation  and prosecu
tion for these  activities if they incu r the  d ispleasure of law enforcement  officers.

A witness  may also  become af raid that  he or she risks prosecut ion for  per jury , 
4 however tru thfu l his testimony, par ticula rly  if the interv iewing officer mentions

perju ry.
Of course, more bla tant kind of intimidation  can occur such as when a po

ten tial  defense witness suddenly  finds himself called before a grand  jury  in
vest igat ing an offense prior to  defe nda nts’ trial.

2. Bols tering the Government’s Case: Often, a defendant does not know wha t 
evidence he wjll present unti l he has the  opportunity to judge the stre ngt h of 
the  government’s case at  trial.  This rule  may force a defendan t |o provide



the  government with incr iminating evidence and such evidence may well he pro
vided by potential  witnesses the  defendant  finally decides n ot to call at the tria l.

The evidence might  be completely consis tent with defendant’s innocence and 
yet  bolster the government’s theory. Suppose defendant  is charged with a bank 
robbery occurr ing about 3:00 in the  afternoon. The defend ant ’s alibi is that  
he was helping to repair a neighbor’s automobile during the afternoon in 
question. The neighbor confirms the alibi, but says defe ndant left  to buy an auto
mobile part, and retu rned for ty five minutes lat er with  the  par t. The defendant 
knows the  evidence may be used by the government to suppo rt its  theory. Con
sequently, he wan ts to wa it unt il the government  res ts its case and he can 
acc ura tely  determine its strength, before deciding whether  to put the neighbor 
on the stand . The defendan t can reveal  this poten tially  incr iminating evidence 
to  the government and reserve  his option of presenting the  neighbor as an alibi 
witn ess or abandon his alibi defense out of fea r of adding to a weak govern
ment  case. An innocent defendant may more readily abandon his alibi defense 
in this  situation out of a naive expectation that  the government's case will not 
he convincing. See Nakell , Criminal Discovery for  the Defense and the Prosecu
tion—T he Developing Const itutio nal Considerations, 50 N. Car. L. Rev. 437, 
500-501 (1972).

3. Violation of Sixth  Amendment Righ ts and Attorney-Client Pri vil ege: Aside 
from the  Fif th Amendment cons iderat ions rejected in Williams v. Florida, 399 
U.S. 78 (1970), we believe t ha t the attorney-client privilege and the defendant’s 
rig ht  to effective assistance of counsel may also be infringed upon by enforce
ment  of th is rule.

Sta tist ics  indic ate that  the majori ty of federa l defe ndants are  represented 
by appointed counsel. Many of these defendants are  from minority groups, and 
are also inartic ula te and uneducated. The potentia l gap between such a de
fen dan t and his appointed counsel is serious. Trad itionally, then* has been sus
picion on the part of defen dants towards  appointed counsel, par ticu lar ly public 
defen ders who are  viewed as being another arm of the government. This sus
picion often makes defendan ts hesitant  to cooperate  with  their counsel.

The Sixth  Amendment guarantees  effective ass istance  of counsel to a de
fen dant “at every step in the  proceedings against him.” Powell  v. Alabama, 399 
U.S. 1, 17 (1970). Included in the  concept of effective assistance of counsel 
is the presumption that  counsel and defendant will communicate freely together 
withou t interference. If  defendants know tha t the names and addresses of the ir 
alibi  witnesses will be handed over by the ir counsel to the  government and that  
government agents will visit  the witnesses, they will he all the  more relu ctant 
to cooperate with counsel. Thus the  notice of ailbi sta tut e may inte rfere with 
the  communication and the  sense of tru st and cooperation that  must develop 
between a client and his appointed attorney. When this occurs, the rule  chills 
ful l exercise of th e r ight to effective ass istance of counsel.

Another example of the way in which the rule may impinge upon the attorney-  
clien t privilege and the  Sixth Amendment is illu strated by the defendant who 
has  told his counsel of alibi witnesses, but does not wan t them contacted by 
law enforcement officials. In Cantill ion v. Super ior Court of the Sta te of Cali
fornia.  Los Anpcles Countv. 305 F. Supp. 304 (C.D. 1969). the  court stated that  
to require  a defense atto rne y to answer questions abou t his alibi witnesses  in 
th is situation cons titute d an invasion of the clien t’s ri gh t to effective assistance 
of counsel. Id. at 309.

However, if he does not provide the names, the  defe ndant gives up his right 
to present wi tnesses in his own defense.

We believe that  “[ t]h e prosecut ion will not be severely hampered in its effort 
to obtain convictions by reject ion of the rule  since it possesses invest igative 
powers, financial resources and technical assis tance which grea tly outweighs the 
abi lity  of the defe ndant to obtain  discovery.” Note. “Prosecu torial Discovery: 
How F ar  May the P rosecution Go?” 7 U.S.F.L. Rev 261. 281 (1973).

If  Rule 12.1 is adopted, we offer the following sugg estions :
Subsect ion (b) Disclosure o f Inform ants and. Witnesses

The provision for reciprocal discovery against the sta te, set for th in subsection 
(b ),  is not sufficient. A phra se should be added so th at  the  las t sentence will
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read, “The atto rney  for the gove rnme nt shall  then infor m the defe ndan t in 
wr itin g of the names and addr esse s of the witnesses upon whom the government 
inte nds  to rely to esta blish  def end ant ’s presence at  the scene of the  alleged 
offense, including the names and  addre sses of all witnesses the government pro
poses to offer in  re butta l to discr edit the d efen dan t’s ali bi.”

In  addi tion,  the requirem ent th at  a defe ndant provide notice of his alibi  de
fense “within  the  time provided for the  tiling of pre tria l motions or at such 
la ter time as the  court may direc t. . . is too stri ct. The phra se should be 
changed to, “With in seven days  of the commencement of tr ia l or at  such lat er 
time  a s the court may dire ct . . .

Subse ction  (c );  Fa ilu re to Comply
We objec t to Rule 12 .1 (e ) which perm its the court to exclude the  testimony 

of an “undisclosed” alibi  witness. The inart icula te; uneducated, unemployed 
defend ant  who does not provide  his counsel with  the names  of alibi  witnesses

< un til  the  eve of tri al  or duri ng the  tri al,  whe ther  because of suspicion, desire
not  to have  his frien ds intim idate d, or because he cannot remember where he 
was at  the  cru cial  time, is too se verely punish ed by th is provision.

The  Suprem e Court has  lef t undecided the questio n whe ther  the  sanction of 
preclu sion is constituti onal . WiiKoms v. Florida , 399 U.S. 78, 83, n.14 (19 70 ) ;

* Wardiu s v. Oregon, 412 U.S. 470, 472, n.4 (197 3) .
The preclusion sanction  denies defe ndant the  oppor tunity to pres ent witness es 

in his  own behalf thereby viola ting  his cons titu tion al rights  to due process 
guara nte ed by the Fif th Amendment, and  to compulsory process to obtain wit
nesses in his own behalf  guaranteed by the  Sixth  Amendment. The Supreme 
Court has st at ed :

The rig ht to offer the testim ony of witnesses, and to compel the ir atte nd
ance, if necessary, is in plain  term s the right to pres ent a defense, the right  
to present the defe ndant’s version of the fact s as well as the prosecut ion's 
to the jur y so i t may decide where the  tru th lies. Ju st as an accused has the 
rig ht to confront the prosecution's witnesses for the purpose of challenging 
their  testimo ny, he has the rig ht to prese nt his own witness es to estab lish a 
defense. This righ t is a fundam ental element  of due process of law. 
IFoafttwizton v. Texas, 388 U.S. 14, 21, (196 7) .

The court recognized th at  the “Sixth Amendment, was designed to abolish 
some of the  har sh rules of the  common law, par ticu larl y including the  refusal 
to allow the defe ndan t in a serio us criminal case to pres ent witnesses in his 
defense. . . .” Id., citing  United Sta tes  v. Reid, 12 How. 361, 363 -4 (18 52 ) and 
Rosen  v. United State s, 245 U.S. 467, 471 (191 8) . Sec In  Re Oliver, 333 U.S. 257 
(1 94 8) .

At the  very least,  there must be o verriding justi ficat ions for  excluding defense 
witnesses from testifying. Wher e the re are  alte rna tive methods of achieving the 
desired end with out impinging upon a defe nda nt’s cons titu tion al rights, those 
methods should be utilized.  Here, the  desired ends are  avoidance of surpise, 
per jury , and congested courts.  Note, “Prosecutoria l Discovery: IIow Fa r May 
the Prosecution Go?”, 7 U.S.F.L. Rev. 261, 277 -80  (197 3) . Sati sfac tory  alt ern ative 
sanctions  which will achieve these ends e xis t:

(a ) The trial can be continued so that  the government has  adeq uate  
opp ortu nity  to inves tigate  th e al ibi wit nesse s;

*  (ft)  The prosecutor can be perm itted to bring out the fac t th at  the  defense  
viola ted rule  12.1 (a ) and a court order, assuming the re has  been such, and 
to argu e th at  the  credibility  of the alibi defense is suspect in light  of the  
defense  vio lat ion ;

_ (c ) Contempt sanctions for  willful disobedience of a cour t orde r can be
*  imp ose d;

(d ) The cour t can condition fu rth er  discovery by defe nda nt upon pro
viding  the government with the  infor mati on concerning  his alibi witnesses. 
Note. The Preclusion Sanct ion—A Violation of the Con stitu tional Righ t to 
Pre sen t a Defense, 81 Yale Law Jou rna l 1342, 1356- 60 (1 97 2) .
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The  auth ors  of th e no te  in  th e Ya le Law Jo urn al co nc lude  th a t:
W hile seve ra l of  th e al te rn at iv es  su gg es ted  ab ove inv olv e th e po ss ib ili ty  

of  va riou s co nst itut io na l ob jec tio ns , none  en ta il s th e  da ng er  ra is ed  by th e 
pr ec lu sion  sa nc tion  th a t th e ou tcome  of a tr ia l mig ht  be changed. Th e pre 
clu sio n sa nc tion  alon e th re ate ns to pe rm it th e co nv ict ion of an  in di vi du al  
who is  inno ce nt  of  th e cr im e fo r wh ich  he  is  ch ar ge d be cause of hi s com 
mi ssi on  of a se par at e wrong —th e fa il u re  to com ply  w ith  p re tr ia l dis cove ry. 
To ri sk  co nv ict ion  on such  er ro ne ou s gr ou nd s see ms  di re ct ly  to confl ict w ith  
“a  fu nd am en ta l va lue de te rm in at io n of  ou r so ciety  th a t it is fa r worse  to 
conv ict  an  inno ce nt  man  th an  to let  a gu il ty  man  go fr ee .”

Fi na lly , wh en ba lanc in g a loss of ef fecti veness in  th e adm in is tr at io n  of 
the cr im in al  proc es s ag ai nst  the co st of  co nv ic tin g an  inno ce nt  de fe nd an t, 
co ns id er at io n shou ld  be giv en to th e su gg es tio n th a t th e C on st itut io n its el f, 
by co mman ding  th a t th e de fe nd an t be pe rm it te d to  pre se nt hi s defen se , ma y 
ref lec t a de libe ra te  re so lu tio n of  th is  ba lan ce . W ith  th is  in mind , an d in 
view of  th e qu es tio na bl e urgency of  th e st a te 's  in te re st  in p re tr ia l dis co ve ry , 
th e ad va nta ge to th e st a te  aff ord ed by prec lu sio n m us t be mo re th an  m ar
gina l to ju st if y  such  co ns ti tu tion al  in fr inge m en t un de r th e co mp ell ing st a te  
in te re st  te st . [F oo tn ot es  om itt ed .]

Com me nts Re P roposed R ule 16

Su bs ec tion  (a ) ( / )  (A ) : Sta te m en t of  Defen da nt
We rec om me nd th a t the ph ra se  “an y re le va nt  w ri tt en  or  reco rded  st at em en ts

mad e by th e de fe nd an t, or copie s th e re o f’ be ch an ge d to  “a ll w ri tt en  or reco rd ed  
st at em en ts  mad e by th e de fe nd an t or  cop ies  th er eo f, which  re la te  to  m att ers  in 
vo lving th e in st an t ca se  an d an y ot he r re le va nt  w ri tt en  or  reco rded  st at em en ts  
or cop ies  the re of  m ad e by th e de fe nd an t . . .”

Thi s ch an ge  wi ll se rv e to pr ot ec t th e de fe ndan t fro m a nar ro w  an d un il a te ra l 
de cis ion  by th e pr os ec ut or  th a t a w ri tten  st at em en t mad e in co nnec tio n w ith  th e 
ca se  is no t re le va nt  an d th er ef or e need no t be giv en  th e de fe nd an t. We be lieve  
th a t na rrow in g th e pro se cu to r’s ar ea  of di sc re tio n will ha ve  a saluto r.v  effect.  
The  modif ica tion wil l dimin ish the po ss ib ili ty  of un disc losed st at em en ts  la te r 
coming  to th e at te n ti on  of de fen se  cou nse l an d wil l su bst an tial ly  redu ce  th e 
freq ue nc y of  he ar in gs  rev olving  arou nd  the re leva nc y of  do cume nts, an d co n
tinu an ce s to pe rm it th e  def en da nt s to ut ili ze  thos e do cu men ts  foun d re le va nt .

We rec om me nd th a t the ph ra se  “sub st an ce  of  an y ora l st a te m ent” shou ld  be 
ch an ge d to  “la ng ua ge  of an y or al  st at em en t.” Thi s ch an ge  will en su re  th a t th e 
def en dan t rec eiv es  th e ex ac t st at em en t ra th e r th an  a mere summary of  it.

We rec om me nd th a t th e ph ra se  “ora l st at em en t which  the go ve rnmen t in 
te nd s to off er in ev ide nc e a t th e tr ia l.  . .” be chan ge d to  “or al  st at em en t wh ich  
th e go ve rnmen t in te nd s to  of fe r in ev ide nc e a t th e tr ia l or which  re la tes  to the 
m atter s invo lved  in th e ease. " Th is ad di tion  wi ll he lp  en su re  th a t de cis ions  as 
to  th e re leva nc y of  def endant' s st at em en ts  are  mad e by th e de fe nd an t as  well 
as  th e go ve rnmen t an d ye t wi ll avo id pl ac in g a bu rd en  on the go ve rnmen t to 
tr an sf er to th e de fe nd an t hi s obvio usly ir re le van t or al  st at em en ts .

We  bel iev e th a t th e  lim itat io n on discov erab le  ora l st at em en ts  to  thos e wh ich  
are  ma de  to go ve rn m en t ag en ts  is un ne ce ss ary an d se rv es  no ju st if iabl e in te re st . 
The re fo re , we recomme nd  th a t th e de fe nd an t be en ti tl ed  to all  or al  st at em en ts , 
as  def ined abo ve,  which  a re  “w ith in  th e posse ssi on , cu stod y or  contr ol of  the 
go ve rnmen t, th e ex is tenc e of  wh ich  is know n, or  by the ex erci se  of due dil igen ce  
may  become know n to th e a tt o rn ey  fo r th e go ve rn m en t.”

A de fe nd an t shou ld  kn ow  w hat  st at em ents  he  ha s mad e wh ich  in cr im in at e 
him to th e ex te nt  th a t th e go ve rnmen t pl an s to  i nt ro du ce  the m at  tr ia l.  He  s ho uld 
al so  he sho wn  an y oth er st at em en ts  he  has  ma de , so th a t an y fa vo ra bl e s ta te 
m en ts  c an he ut ili ze d in his  b eh al f.

In  ad di tio n we rec om me nd  th at Rule 16 be am en de d to co ntain a prov is ion 
un der  wh ich  th e de fe ndan t wo uld be en ti tled  to  a ny st at em en ts  o f a co -defen da nt . 
Such a prov isi on  is in th e in te re st s of  ju dic ia l effic iency sin ce it  wi ll per m it de 
fe ndan t to  an ti c ip ate  prob lems ar is in g un de r Bru ton  v. Un ited St at es , 391 U.S . 
123 (196S) an d to  file tim ely Br uton  mo tions .



S5

Su bs ec tio n (a ) ( I ) < I l , D ef en da nt 's  P rior  Re co rd
The  go ve rn m en t lia s access to  th e  cr im in al  re co rd  of  a def en dan t on file w ith  

th e Fe de ra l B ur ea u of  In ve st ig at io n.  T his  in fo rm at io n sh ou ld  be prov ided  th e 
def en dant.  T hu s, su bs ec tio n (a ) (1 ) <B) sh ou ld  be  ch an ge d t o :

Up on requ es t of  th e de fe nd an t,  th e  go ve rn m en t sh al l fu rn is h  to  th e de- 
fe nd en t th e cr im in al  rec ord of  th e  d ef en dan t on tile w ith  th e  Fed er al  Bur ea u 
of  In ve st ig at io n,  an d an y o th er cr im in al  reco rd  of  th e def en dan t a s  is then  
av ai la bl e to  th e at to rn ey  fo r th e  go ve rnmen t.

Su bs ec tio n  (o ) ( / )  (.C ): D oc um en ts  a nd  T an gi bl e Objec ts  
We rec om men d th a t th e ph ra se , “in te nde d fo r us e by th e go ve rn m en t as  ev i

de nc e in ch ie f . . be ch an ge d to  re ad , “i nt en de d fo r us e by th e go ve rnmen t as  
ev iden ce  a t th e tr ia l . . .” Th e ch an ge  pr om otes  th e en ds  of  dis co ve ry , an d he lps
pr ev en t a si tu ati on  ar is in g in which  th e go ve rn m en t sa ve s cr uci al  ev ide nc e fo r 

« re bu tt a l in o rd er  to  avo id dis cove ry.
Su bs ec tio n  (a ) ( / )  </))

We  al so  rec om men d th a t th e  ph ra se  “m ad e in  conn ec tio n w ith  th e part ic u la r 
ca se  . . .” be ch an ge d to  “m ad e in co nn ec tio n w ith  th e  part ic u la r ca se  o r wh ich  

w re la te s to  th e m er it s o f the  p art ic u la r c a se .. . . ”
Su bs ec tio n (a ) ( / )  ( E ) : Gov er nm en t W itnes se s

We st ro ng ly  su pport  th is  am en dm en t. Crim in al  def en da nts  in th e S ta te  of 
C al if or ni a ha ve  long  ha d acce ss  to  i>olice re port s p ri o r to tr ia l.  Th ese re po rt s 
ord in ari ly  in clud e the na mes  an d ad dre ss es  of  go ve rn m en t witn es se s. Fea rs  
■expressed fo r th e sa fe ty  of  go ve rn m en t w itn es se s ha ve  no t prov ed  just ifi ed , 
(in  th e cont ra ry , th e di scov ery ru le s in  th e  S ta te  of  C al ifor ni a see m to  ha ve  
prom oted  fa ir nes s an d th e in te re st s of ju st ic e.  The re  is  no  re ci pr oc al  ri ght on 
be ha lf  of  the go ve rnmen t in th e S ta te  of  C al ifor ni a,  an d we  oppose  ce rt ai n  of  
the reciproc al  ri gh ts  prov ided  fo r in th e am en dm en ts . See  ou r view  on Rule 12.1 
Notice  of A libi , an d Ru le 1(5 ( b ) (1 ) (C ) .

We reco mme nd  th a t th e ph ra se  “p re se nta tion  of  th e ca se  in c h ie f  be ch an ge d 
vo th a t th e wor ds  “in  ch ie f” are  el im in at ed . The  ch an ge  wi ll pr om ote fa ir nes s 
by pr ev en ting  a si tu at io n  in which  th e go ve rn m en t sa ve s a w itnes s unt il  re butt al  
in or de r to  avo id dis co ve ry .

We rec om me nd  th a t th e phra se  co nc er ni ng  discov ery of  th e reco rd  of  pri or 
felony co nv ic tio ns  of a w itn es s be mo dif ied  to  pr ov id e th a t th e  go ve rnmen t 
fu rn is h th e  de fe nd an t w ith  a re co rd  of  an y fel ony co nv ic tio ns  on file w ith  th e 
Fe de ra l Bur ea u of  In ve st ig at io n an d an y oth er  re co rd  of  fe lony  co nv ict ions  
wh ich  is w ith in  th e  know led ge  of  th e  a tt o rn ey  fo r th e  go ve rnmen t, as  we ll as  
th e na me, nu mbe r, natu re  an d plac e of  an y pe nd ing cr im in al  ca se  inv olving  th e 
w itn es s an d kn ow n to  the  a ttorn ey  fo r th e go ve rnmen t.

Su bsec tio n ( a ) ( 1 ) ( E )  wi ll quit e like ly  re su lt  in mo re gu il ty  plea s, an d in 
th is  sense wi ll be an  un ex pe cted  l»oon to  th e  go ve rnmen t. O rd in ar ily , if  th e  
go ve rnmen t is w ill ing to  ta ke a ca se  to  tr ia l in  th e  C en tral  D is tr ic t of  C al ifor ni a 
it s ev iden ce  is  more th an  suf fic ien t to  su st a in  a gu il ty  ve rd ic t. Ther e is no 
be tt er way  of co nv inc ing a def en da nt o f th e qual ity  of  th e ca se  ag ain st  him  
th an  co nf ro nt in g him  w ith  an  ac cura te  sc en ar io  of  w hat  will  oc cu r a t tr ia l,  in-

* el ud in g th e n am es  o f t he  w itn esses.
* In  ad di tion , we  su pp or t su gg es tio n num ber  7 set  fo rt h  in th e  le tt e r of  Ju ne 

7. 1974. of  th e Pu bl ic  Defen de r Se rv ice fo r th e D is tr ic t of  Co lum bia  pri n te d  at  
v ig e  57 of  th e C om m en ta ry : Pr op os ed  Amen dm en ts  F ed er al  R ul es  of Crim in al  
Pr oc ed ur e.  The  pr op os al  “i s th a t th e  go ve rn m en t be  re qu ir ed  to  di sc lose  th e

_ na m es  an d ad dre ss es  of  all  pe rson s, kn ow n to  th e go ve rnmen t, wh o ha ve  per-
*  sona l kn ow led ge  of  th e fa ct s of  th e off ense w ith  wh ich  th e def en dan t is 

ch ar ge d. ”
Su bs ec tio n b ( / ) ( /? )

W e oppose th is  su bs ec tio n in so fa r as  it  ap pl ie s to  re port s of  ex am in at io ns 
which  a re  ba sed on st at em en ts  of  def en da nt s.  Th e at to rn ey -c lien t pr iv ileg e 
an d S ix th  Amen dm en t co ns id er at io ns  m il it a te  ag ai ns t th e fo rc ed  di sc lo su re  
o f re port s co nt ai nin g in fo rm at io n ba se d on def en dan t’s st at em en ts , unt il  a ft e r 
ev iden ce  re la ti ng  to  th e re po rt  ha s lx>en off ere d by th e def en da nt  a t tr ia l.  O ther -
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wise, the government can exploit  information provided by the defendant and  
contained in the report, by developing inves tigat ive leads  based on that  infor
mation. The defe ndant should not be forced to aid the government in prep aring 
its  ease. The defe ndant may waive his attorney -client privilege and Six th 
Amendment righ ts with  regard  to the report when he presents evidence re la t
ing to it  a t the tria l, but he should not have to reveal the  report unt il the waiver 
actually occurs.
Subsec tion (b) (1) ( C ): Defense  Witnesses

We oppose this subsection insofar as it applies to defense witness other tha n 
experts.

We think  the same principles which milita te aga inst forcing defense counsel 
to reveal alibi witnesses  apply to other defense witnesses. Sec our comments on 
proposed Rule 12.1 Notice of Alibi, supra.

As a practical matter , defense discovery of government witnesses, without 
reciprocal discovery, will p lace the government and the defen dant on a more even 
basis with regard to the amount of inform ation  possessed by each side, tha n is 
the case unde r the present rules. The government’s inves tigat ive resources are  
fa r superior to  those of  the defendant. As a resul t, the government ordinar ily can 
locate and investiga te most defense witnesses without any help from the de
fendant. Moreover, the author ity represented by the badge of law enforcement 
investigat ing officers usually  overcomes any hesitancy to cooperate on the  pa rt of 
the witnesses.

The same is not tru e for defense inves tigators. Government witnesses, if 
located, often tell our investiga tors that  they do not have  to discuss the case and 
have decided not to talk  about it until  the tria l. Our investiga tors have no badge 
which will encourage such witnesses to discuss  rele van t inform ation in the ir 
possession. This experience leads us to believe that  in certain instances , govern
ment agents communicate to thei r witnesses the advisabil ity of not talk ing to 
repre sentatives of the  defense.
Subsect ion (d )(1)

We recommend the  addi tion of the phrase  “in accordance with the Federal  
Rules of Criminal Proc edure” at the end of the first sentence. Such an addit ion 
will help protect the defe ndant against being forced to disclose t ha t which is not 
otherwise provided for  in the rules.
Subsect ion (d) (2) : Failure  to Comply with  a Request

If  subsection (b) (1) (C) [Defendan t must furnish government with names and 
addresses of defendan t’s witnesses] is r etained  we recommend the deletion of the  
following phrase in subsection d(2 ) inso far as it applies to defense witnesses 
othe r tha n experts : “or prohibit the  par ty from introducing evidence not dis
closed.” Our opposition to a preclusion sanction insofa r as defense witnesses 
other than experts are concerned, is based on the reasoning set for th in our  com
ments on the preclusion sanction of proposed Rule 12.1 Notice of Alibi.

Finally, we support  the suggestion of the Public Defender Service for the  Dis
tri ct of Columbia that  a par agraph  be added such as that  set for th in number 12 
at page 58 of the Commentary, providing  tha t, “. . . nei ther  the attorn eys  for 
the part ies nor o ther  prosecution  or defense pe rsonnel shall advise persons having 
relevant material or information [except the defendant]  to refr ain from dis
cussing the case with opposing counsel or showing opposing counsel any relevant  
material , nor shal l they otherwise impede opposing counsel’s investigation o<* 
the case.”



AMENDMEN TS TO FED ERAL RUL ES OF CRIM INAL  PRO CED URE
MON DA Y,  M A R CH  24 , 19 75

H ouse of R epresentatives, 
Subcommittee on Crimina l J ustice 

of the Committee on the  J udiciary,
Washington, D.C.

Th e su bc om mittee  me t, purs uan t to  no tic e, a t 10:10 a.m ., in room 
2141, R ay bu rn  Ho use Office B uild in g, Hon . W il lia m  L.  H un ga te  
[c ha irm an  o f th e su bc om mittee ] pr es id in g.

P re se nt:  Rep re se nt at iv es  H ungat e,  M an n,  Ru sso , W ig gi ns , and 
Hyd e.

Al so  pre se nt:  Th om as  W. H ut ch is on , co un se l; R ob er t L.  Br ow n,  
as si st an t co un se l: an d Mich ael W . Blommer , associa te cou nse l.

Mr . H ungate . Th e sub committee  w ill  be i n o rd er .
Tod ay , we res um e ou r he ar in gs  on th e pe nd in g am en dm en ts an d 

ad di tion s to  th e Fe de ra l Rules  of  Crim inal  Pro ce du re  th a t were 
pr om ul ga te d by  th e Su prem e Cou rt  on A pri l 22, 1974. Unl es s the 
Co ng ress  en ac ts , an d th e P re si den t sig ns , legi slat io n m ak in g changes 
in these am en dm en ts,  th ey  wi ll bec ome effect ive , as pr om ul ga te d,  on

4

A ug us t 1,1975.
In  o rd er  for t he  C ongre ss to  ha ve  a de qu ate tim e in wh ich  t o cons ider 

legi slat io n,  t he  s ub comm itte e pl an s to  con clu de  i ts  he ar in gs  t h is  week.  
We wi ll th en  co ns ider  whe th er  an y legi slat io n is necessa ry.  I f  l eg is la 
tion  is necessa ry , ou r goal is to  comp lete Ho use ac tio n on i t be fo re  the  
end of  May. Thi s wi ll giv e th e Se na te  an  oppor tu nity to  co ns ider  th e 
leg is la tio n.

O ur  fir st  wi tne sse s are re pr es en ta tiv es  of  th e Ju st ic e D ep ar tm en t.
Mr. Ke eney , wi ll you  please come to  th e ta bl e an d in trod uc e yo ur  

co lle ag ue s; you ma y proceed as  you  see fit. We ha ve  yo ur  pr ep ar ed  
st at em en t, an d w ith ou t ob ject ion it wil l be ma de  a part  of  th e reco rd.

TESTIMONY OF JOHN C. KEENEY, ACTING ASSISTANT ATTORNEY 
GENERAL. CRIMINAL DIVISION. DEPARTMENT OF JUSTICE, 
ACCOMPANIED BY HARRY GREENE, EXECUTIVE ASSISTANT TO 
THE U.S. ATTORNEY FOR THE DISTRICT OF COLUMBIA: PAUL R. 
WALSH, ATTORNEY, LEGISLATION AND SPECIAL PROJECTS SEC
TION: RICHARD THORNBURGH, U.S. ATTORNEY, WESTERN DIS
TRICT OF PENNSYLVANIA: AND H. M. RAY, U.S. ATTORNEY, 
NORTHERN DISTRICT OF MIS SISS IPPI

Mr . K eeney. M r. Cha irm an , me mb ers  o f th e su bcom mittee , I  wo uld  
lik e to  in trod uc e on the fa r le ft  he re  Mr . H arr y  Gr eene , th e executi ve  

(87)
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assistant to the l. S . attorney for the Distric t of Columbia. On m y 
immediate left is Mr. 11. M. Kay. l .S . attorney in Mississippi, and on 
my right Mr. Richard Thornburgh. l. S . attorney for the western dis
tric t of Pennsylvania. And on the far  right is Mr. Paul Walsh, the attorney in our legislation and special projects section, criminal 
division.

[The prepared statement of Mr. Keeney follows:]
Statement of J ohn Keeney. Acting Assistant  Attorney General,

Criminal Division

Mr. Chairman and Members of the Committee: I apprecia te this  opportunity  to present for your  consideratio n the views of tlie Department of Jus tice  on the- proposed amendments to the Federal Rules of Criminal Procedure . *On Septemlier 17. 1974. Mr. W. Vincent Kakestraw, then the Assistan t Attorney General for the Office of Legislative  Affairs, testified before this subcommittee- on these same proposed amendments.  The Depa rtment is pleased to have thi s add itional opportuni ty before the newly cons tituted subcommittee to tes tify  abo ut the amendments, since we feel strongly tha t cer tain  of the proposals, if adopted, would constitute a serious setback for  criminal law enforcement.
It bears saying at  the outset, since the rema inder of our  submission will concern itself  with criticism and suggestions for improvement of th e proposed Rules, th at  a debt of gra titu de is owed to the Advisory Committee  of the Judicial  Conference on the Crimina l Rules for the generally excellent job that  was done in developing the proposed amendments.  The Committee's work offers significant advances in the Rules. In our view, however, there has  not been sufficient apprecia tion of the harmful repercussions tha t would be caused by some of the amendments, especially the amendments of Rules 4, 9, and 10.
The Department of Jus tice  has fundamenta l objections  to two aspec ts of the  amend ments: (1> the substitution under Rules 4 and 9 of summonses where a rrest wa rra nts  have been used in the p ast : and (2) the broadening of p ret ria l d iscovery under Rule 10 and otherw ise to the point of endangering our more vital  cases and to the point where the re ar e hardly any discernible  limits.

I
Ru le Ar rest Wa rra nt or S ummons Upon Com pla int

The. Proposal.—Rule 4 operates,  when a complain t is filed showing probable cause to believe that  a certain person has committed a Federal offense, to have the  person brought before a magistra te, and to have the magis trate then make an independent determination  whether there  is probable  cause to hold the person to answer  in the dis tric t court, and. if so, to admit the person to bail according to law. As Rule 4 is now w ritte n, the ordinary procedure af ter the filing of the compla int  is for the magis trate to issue an arr es t warrant  and thus  to have the person arres ted. If the government attorney requests, a summons will issue ins tead of an arr est  war rant. A summons may be served by personal delivery, by leaving a copy a t the accused’s residence, or by mailing a copy. As provided in the Rule. Aif the  person served with a summons fails to appear , an a rres t warrant will issue.The  general prac tice has  been to utilize summonses to conserve the resources of the marshal’s office when the prospects  seem s ubs tan tia l that  the summons will be heeded and tlie person will appear. The proposed amendment  would reverse  the  present law and prac tice by calling, in the normal case, for the issuance of a >summons upon the filing of a complain t showing probable cause. An a rre st wa rra nt  would issue in lieu of summons (1) af ter the defendant failed to heed the summons, or (2,  for some “valid  reason.”
In addition , as a dist inct matter , the Rule would be amended (subdivision (c ) ) to allow the magis trate personally to examine the  agent or other person swearing out the complaint, or the  witnesses, ra the r than to act on the basis of the complaint or affidavit, in determining whether probable cause  existed  to believe 

the defendant committed a F ederal offense.
Effec t of the Proposal,— If the summons were made the  usual process under Rule 4 the  consequences for criminal law enforcem ent would be devastating.These consequences would include: (1) an increase in the number of fugitives



an d an  ex ac er ba tion  of  th e prob lem  of  captu ri ng  th em ; (2 ) a loss  of  eviden ce,  
of  ill eg al  co nt ra ba nd , of  ill eg al  fi re ar m s,  an d a di m in ut io n in th e reco ve ry  of 
stol en  pr op er ty , as  well as  o th er  re ac tion s by def en dan ts  to th w art  law en fo rce
m e n t; (3 ) an  incr ea se d nu mbe r of  a rr e s ts  w ith ou t w a rr a n ts ; an d (4 ) su bst an 
ti a l de lays  in th e adm in is tr at io n  o f c rim in al  justi ce .

1. Fug it iv es .— Fu gi tive s re pr es en t a mo st se riou s pro ble m fo r la w  en fo rc em en t 
no w ; fo r ex am ple, st a ti st ic s fo r th e pas t few  ye ar s fo r th e D is tr ic t of Co lum bia  
show  th a t 20 to  25 pe rcen t of  th e  def en dan ts  in pe nd ing cr im in al  ca se s bec ome 
fu gi tive s fro m ju st ic e.  Im ag ine se nd in g a summo ns  to an  ac cu sed felon . Th e fo rce 
of  a summon s is, in effect, th a t th e  pe rson  shou ld  com e in  an d su bm it to  a rr e s t or  
els e he  wi ll be ar re st ed  ; it  i nv ites  him  to  a pp ea r,  in effect,  to give  a bond  suf fic ien t 
to  in su re  hi s fu tu re  ap pe ar an ce s.  I t so un ds  an  al ar m  to ex ci te  th e pe rson  to  ru n 
an d to  l>e on gu ar d wh en  law en fo rc em en t ag en ts  come loo king  fo r him . Th e 
proc es s is mu ch less th an  a subp oe na  an d is of ten use d fo r par kin g vio la to rs  an d 
th en  w ith les s t han  con st an t suc cess .

We  a re  ta lk in g  ab ou t pe rs on s wh o ha ve  no t been arr est ed  du ring th e comm is
sio n of  a Fed er al  offe nse . The y ma y be ba nk  robb ers who ha ve  bee n filmed an d 
who ha ve  ju s t been ide nt ified . The y may  be dr ug  tra ffi ck ers wh o ha ve  bee n se lli ng  
to un de rc ov er  ag en ts . Th ey  may  be th ie ve s who ha ve  stolen  go ve rn m en t or  val u
ab le  p ri vate  pr op er ty . Or  th ey  may  be w hat  we  th in k of as  ‘•wh ite  co llar " 
cr im in al s.

I t is no t a sa ving  gr ac e th a t th e proposed  ru le  wo uld  al low fo r is su an ce  of  an  
a rr e s t w arr an t fo r a “v ali d re as on ,"  un less  we a re  will ing to ag re e th a t the 
va lid reas on  is th a t th e is su an ce  of  a summo ns  is ge ne ra lly  a ve ry  un w ise th in g 
to do. To issu e a sum mo ns,  e.g., in vi ting a ba nk  ro bb er  to appea r to  see  if  h e can 
mak e bond  is  to  ign ore  the high  pro ba bi li ties  th a t he wi ll no t su rr ender easil y, 
will  sp en d or  concea l th e stol en  fu nd s,  and wi ll comm it o th er  robb er ies. As the 
ru le  is proposed to be ch an ged, a m ag is tr a te  ru ns a se riou s ri sk  of re ve rs al  if  he 
au th ori ze s a w arr an t as  opposed  to a summo ns , be ca us e of  th e pr es um pt io n in 
fa vo r of  the la tt e r.  In  ou r vie w th er e sh ou ld  be no such  pr es um pt io n an d th e 
ru le  s ho ul d re m ain w ri tt en  as  it  i s now  to  ha ve  d ue  re gar d fo r ge ne ra l ex pe rie nc e 
an d gr av e ri sk s to  th e co mmun ity . If  th e  ru le  is w ri tt en  to mak e summon ses th e  
st an d ard  mea ns  of ga in in g ph ys ical  co nt ro l ov er  def en da nt s,  it  ma y be diff icult 
to  of fe r a va lid  reas on  wh y a part ic u la r ba nk  ro bb er  sh ou ld  be tr ea te d  an y dif 
fe re ntly  f ro m ba nk  r ob be rs  ge ne ra lly . Th e need  f or ac tu a l a rr e s t o f t he  d ef en da nt s 
ar is es  no t ou t of fa ct s pec ul ia r to  in div id ua l ca ses bu t ou t of  c ommo n ca ut io n.

2. Rec ov er in g Co ntr ab an d an d th e Fru it* o f Cr ime.— As one U ni te d Sta te s 
A tto rn ey  ha s po inted ou t. " It  is a fa c t of lif e th a t cr im in al s qu ite of ten car ry  the 
fr u it s  or in st ru m enta li ti es of  cr im e upon  th e pe rson  or  w ithin  re ac hi ng  rang e,  
such  as  a fel on  with  a gun, or  a pus he r with  nar co tics .” The  cr im in al  ma y be 
su rp ri se d  in th e posse ssion  of  co nt ra ban d,  fir ea rm s, loo t, or oth er  fr u it s  or 
in st ru m enta li ti es or c rim e be ca us e he  t h in ks hi s cr im e ha s bee n hidd en  e ffe cti ve ly,  
or  th a t he  ha s no t been iden tif ied  as  th e perj ie tr a to r or  a s a j>artne r in th e c rim e, 
or  sim ply  be ca us e he  does no t ex pe ct  a rr e s t wh en it occurs.  Th e best chance  o f 
se iz ing co nt ra ba nd  o r r ecov er ing stol en  p ro pe rt y is by  m ea ns  o f a sea rch  fo llow in g 
a la w fu l ar re st  or  o th er wise un de r sea rch  war ra nt . You ca nn ot  e xp ec t nea rl y such  
ac co m pl ishm en t by  law  en fo rc em en t off icia ls a ft e r ha nd in g def en dan ts  a su m 
mons.  You  ca n antici pat e th a t def en dan ts  will tr y  to  sel l, hide , or de st ro y th e 
co nt ra ba nd , an d,  in  ad di tio n,  th a t th ey  will  someti mes  a tt em p t to  in ju re  kn ow n 
w itn es se s or  to fa bri cate  o r de st ro y ev ide nce.

3. In cr ea se d Num be rs  of  A rr es ts  W it hout W ar ra nt s.— In  ge ne ra l, Fed er al  law  
en fo rc em en t ag en ts  hav e a ri gh t to  a rr est , w ithout a  w arr an t,  upon prob ab le  c au se  
to  be lie ve  th e pe rson  ha s co m m itt ed  a fe lony . Sin ce the pr op os al  wo uld mak e th e 
job of  law en fo rc em en t ag en ts  mor e dif ficult , mo re  da ng erou s,  an d alt oget her  
les s pr od uc tiv e,  it  is on ly to  be ex pe ct ed  th a t th e ri ght to  a rr e s t w ith ou t a 
w arr an t wo uld  be  ex erci sed muc h more fr eq uen tly  if  th is  am en dm en t we re  
ad op ted.  Thi s wo uld  be un de si ra bl e sin ce, w ith ou t th e in te rv en tion  of  a mag is 
tr a te  o r pr os ec ut or  to  revi ew  th e qu es tio n of  prob ab le  cause,  th ere  will  in ev itably  
be mor e ill eg al  rzrrrsM, re su lt in g in th e sup pr es sion  of  e vide nc e an d th e ru in ati on  
of  ca se s th a t mig ht  ha ve  en de d in  su cc es sful  pros ec ut ion w ith th e ex er ci se  of  
g re a te r ca re .

4. D el ay  an d W as te  o f Re source s.— An obvio us so ur ce  of  de la y invo lves  th e 
tim e re qu ired  to lo ca te  def en dan ts ' ad dr es se s,  pe rs on al ly  to  se rv e or to  mai l th e 
sum mo nses , to  aw ait  co urt  ap pe ar an ce s,  an d ul tim at el y to  ob ta in  th e ne ce ss ar y 
a rr e s t w a rr a n t an d to  ca ptu re  th e de fe nd an ts . A no ther  so ur ce  of  del ay  is  th e
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predictably large volume of litigation  over what constitu tes a “valid reason” to 
use an arrest wa rra nt when use of a summons is the  e stabli shed norm. All sorts 
of other delays  would also ensue. More governmental effort would be spent find
ing hidden property and other evidence; litigat ing  probable cause for ar rests  
without a war rant ; and overcoming all manner of harm done by warn ing the 
defendan ts before taking serious  measures. Such additional delays would be 
difficult to accept, especially so soon aft er enactment  of speedy tria l legislat ion, 
even if anyone could suggest compensating reasons  for occasioning the  delays.

It  should be pointed out that  this proposal to make the  use of summons the  
norma l process unde r Rule 4 was never included in the  1970 or 1971 draf ts of 
the proposed amendm ents and, thus, neither the Advisory Committee nor the 
Supreme C ourt had the  benefit of  comments of the bench and bar  on th is proposal.
Discussion of the proposal in the Advisory Committee note refe rs to the com
ment under another  rule  (Rule 9), and is based entirely upon an art icle  wri tten  
by Judge  Marvin Fran kel of the  United States Dis tric t Court for the  Southern  «
Dist rict  of New York. Judge Fran kel writes, quite candid ly in the artic le, th at  
his views find litt le support and, indeed, are quite  widely opposed, even by fellow 
judges in the Southern Distr ict. Judge  Fran kel also acknowledges that  much 
new litigation  would resu lt under the proposal since it leaves the “valid reason” 
standard  up in the air.  •

While subdivision (c) is doubtlessly designed to help the government in per
fecting i ts affidavits, the Department is opposed to a provision that  would au tho r
ize a mag istra te to examine complainants and othe r witnesses. If  th e magis tra te 
is not satisfied with the showing of probable cause made in the complain t and any 
accompanying affidavit, he may indicate  his difficulties to see i f the  complainant 
can expand his affidavit or the  mag istrate may deny the application,  leaving the  
accused at  liberty unt il such time as the grand jur y may indic t or, if a misde
meanor  is involved, the United States Attorney files an  information. The magis 
tra te  should not become a min iatu re or one-man gran d jury, with witnesses being 
called and examined, and presumably records being made to constitu te ano ther 
costly and time-consuming laye r o r p retr ial proceedings.

Recommendation.—The Department  of Jus tice  urges th at  Rule 4 not be amended 
at  a ll. The harmfulness of the pending proposal to law enforcement seems patent.
No offsetting considerations have been suggested tha t, to our  way of thinking, 
could conceivably balance  the  inju ries  involved. The Departm ent of Jus tice 
will be a ler t to the possibility of using summonses, whenever such use can safely 
be made, pr imar ily to conserve the  resources of t he marshal’s office.

However, I would like to suggest, in the hope of a ver ting  any possible adoption 
of this proposal, another  way of d raft ing  the rule. Should there be an inclination  
to put  greater  emphasis upon the use of summonses in the  future, Rule 4 could 
be amended to requ ire a positive request by the government before issuance of 
an arr est  w arra nt. The rule might  then read as follows:

(b) Issuance of an Arrest Warrant.— A w arrant  shall issue whenever:
(1) a defendan t fail s to a ppe ar in response to a summons, or
(2) upon the  request o f the  atto rney  for  the government.
(c) Multip le Warrants  or Sammons.—More than  one w arrant or summons may 

issue on the same complaint  or for the same defendant.
(d) Probable Cause.—The finding of probable cause  may be based upon hearsay

evidence in whole or in par t. %
The very leas t tha t should be done if the  proposed amendment is not to be 

abandoned is to  protect  a gain st the  second-guessing of the magist rate  and aga inst  
generating more pre tria l litiga tion. Frankly, I would expect most magist rate s 
to recognize the predominant need for using arr es t warrants . In any event, the  
proposed amendment would be made less bad by adding the following : *

A determination by a court  af ter an arr est  that  no valid reason existed for an 
ar rest in lieu of a summons shall not be grounds for the suppression of evidence  
seized incident to the arrest , or to a search incident there to.

II

Rule  9. Warrant  or Sum mons Upon Ind ictm ent  or Information
The Proposal.—Rules 4 and 9 a re analogous. Rule 9 operates aft er indic tment  

(or  the filing of an info rmation) with regard to de fendants  who have no t a lready 
been brought into court. At present. Rule 9 makes the ar re st  w arr ant the normal 
means of bringing persons charged in indictments into court to be inca rcerated
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or ad m it te d  to  ha il pe nd ing tr ia l.  Su mmon ses are  u sed nt  tim es , of ten to  conser ve  
1 lie re so ur ce s of  th e m ar sh als ’ oftices , whe n no dif ficult y is an ti ci pat ed  ab ou t the 
ac cu se d' s su rr en der in g him self.  In  re ve rs e of  th e pre se nt  pra ct ic e,  th e am en dm en t 
wo uld  m ak e is su an ce  of  summon s th e  s ta n d a rd  or  ro utine pr oc ed ur e a ft e r in di ct 
men t and wo uld re le ga te  is su an ce  of  a rr e s t w arr an ts  to tim es  whe n a “v al id  
re as on ” e x is ts  t o w arr an t arr est .

Effec t of  th e Proposal. — Ado pt ion of  th e pr op os al  wo uld ha ve  es se nt ia lly the 
sa m e co nseq ue nc es  al re ad y men tio ne d.  To  th e exte nt m an y pe rs on s in di ct ed  ar e 
a lr ea dy in  cu stod y or  ha ve  been giv en  ha il,  th is  pr op os al  wo uld  infli ct  less 
da mag e,  quan ti ta ti vel y , th an  does Rul e 4. In  ad di tion , th e da mag e might  he 
so m ew ha t les s al so  be cause som e pe rson s a re  ab le,  as , e.g.,  th ro ug h gr an d ju ry  
w itn es se s wh o ha ve  no ob lig at io n of sec recy , to  obt ai n fo re w ar nin g of th ei r 
in di ctm en t. The se  di ffe renc es  a re  no t sign ifi ca nt , howe ver. I em ph as ize th a t law  
en fo rc em en t ag en ts  ca nn ot  al w ay s ge t sufficie nt co op er at ion from  witn es se s to  
be  ab le  to  file a co mplain t, an d it  ta kes  th e co mpu lso ry  proc es s of  th e gr an d ju ry  
to  mak e man y cr im in al  cases, part ic u la rl y  th e mo st im port an t one s. In  ma ny  
siu  li ca se s th e  re tu rn  of  th e in dic tm en t is a su rp ri se  to  th e ac cu sed.  T ha t being 
so. Rul e G(e> al lows d is tr ic t ju dg es  a di sc re tion  ab ou t se al in g in di ct m en ts  to 
keep them  “sec re t unt il  th e def en dan t is in  cu stod y or  ha s give n ba il. ” Rule 6 (e ) 

a  co nt ai ns  no th in g ab ou t a va lid  reas on  fo r se al in g an  in d ic tm ent;  yet a va lid
reas on  wo uld  be requ ired  fo r no t is su in g a def en dan t an  in vit at io n  to  su rr en de r.  
In di ct m en ts  are  no t sea led  a rb it ra ri ly  but fo r th e ve ry  va lid gen er al  re as on s th a t 
accu sed fe lons  ma y flee an d th en  be dif fic ul t or  da ng er ou s to  ap pr eh en d,  an d th a t 
law en fo rc em en t ag en ts  shou ld  not  ha ve  to be bu rd en ed  w ith such  un ne ce ss ar y 
prob lem s.

Ilec om nicn da tio n.— For th e re as on s given, Rule 9 shou ld  no t l>e am en de d a t 
all . Ag ain , in th e  e ve nt  th er e is an  in cl in at io n to  g ive mo re  e m ph as is  to th e use of 
summo nses , th a t cou ld be ac hiev ed  w hi le  pre se rv in g th e go ve rn m en t’s in te re st s 
by m an da ting  w arr an ts  on ly upon  th e af fi rm at iv e re qu es t of  th e at to rn ey  fo r 
the go ve rnmen t. Su bd ivisi on  (a ) of  th e proposed  Rul e 9 m ig ht  th en  be am ende d 
to read  as  fo ll ow s:

(a ) Is su an ce
(1 ) Su m m on s.— Upon th e filing of an  in fo rm at io n or  in di ct m en t th e clerk 

sh al l issu e a summ ons fo r ea ch  na med  de fe nd an t, ex ce pt  as prov ided  in su b
divi sion  (a ) (2 ) .

(2 ) W ar ra nt .— Upon re qu es t of  t he  a tt o rn ey  f or th e go ve rnmen t, th e  co ur t sh al l 
is su e a w arr an t in st ea d of  a summon s fo r ea ch  def en dan t na med  in  th e in di ct 
men t or  inf or m at io n,  i f th e in fo rm at io n is  sup po rted  by oa th .

(3 ) M ul tipl e W ar ra nt s nr Sum m onse s;  Fai lu re  to App ea r.— The  cler k sh al l 
de live r th e  w arr an t or  s um mon s to  th e m ar sh al  or  o th er  p er so n au th or iz ed  by law  
to ex ec ut e or se rv e it. Mo re th an  one w a rr a n t or  summo ns  m ay  be issu ed  on th e 
same in fo rm at io n an d in di ct m en t or  fo r th e same de fe nd an t. I f  a def en da nt  fa il s 
to  ap pea r in re sp on se  to  the summo ns , a w a rr a n t sh al l issue .

I l l

Pul e 16. D isco ve ry  a nd  I ns pe ct ion

f  Th e Proposa l.— Th e pro posed am en dm en ts  to  Rule 16 wo uld  ch an ge  ex is ting
p re tr ia l di sc ov ery pr oc ed ur e in fo u r m aj or re sp ec ts : (1 ) The  na mes  an d ad 
dr es se s of  al l go ve rnmen t w itn es se s wo uld  l»e mad e di sc ov erab le  fo r th e fi rs t 
ti m e: (2 ) ju dg es  wo uld  be de pr iv ed  of d is cr et io nar y co nt ro l an d an  abil it y  to 
re qu ir e a sh ow ing by de fe ndan ts  sufficie nt to redu ce  br oa ds ide re ques ts  i nt o spe ci-

< fie is su es ; (3 ) un der  one  vie w of  th e Adv iso ry  Co mmitt ee ’s No te,  beyond  th e
discov ery pr ec isely m an da te d,  th ere  wo uld  be v ir tu all y  no  lim it  on discov ery,  
it s re gu la tion  be ing le ft  co mplete ly  to in di vi du al  ju dges : an d (4 ) sp ec ia l ha rd 
sh ip s wo uld  be vi si te d upon  w itn es se s te st if yin g agai nst  co rp ora tions  and oth er  
leg al en ti ti es , co n tr ary  to  ex is ting  ca se  law .

E ffec ts  o f th e Pr oposa l

1. Disc lo su re  o f Gov er nm en t W itne ss es .— Th e D ep ar tm en t of  Ju st ic e  has  lon g 
been opposed  to  an y ru le  th a t wou ld  ha ve  th e eff ect of  au to m ati call y  re quir in g  
th e go ve rn m en t to dis clo se  to th e def en dan t du ring  th e p re tr ia l di sc ov er  st ag e th e 
na mes  a nd  ad dr es se s of it s w itn es se s.
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The reasons for opposing a rule requ iring  the disclosure of the governm ent's 
witnesses are  essen tially , first, tha t the  witnesses and the ir families will be 
thereb y exposed to very genuine risks of injury  nnd of the applica tion of other  
pressures  designed to obstr uct justice; and, secondly, th at  the disclosure will 
enable defe ndants to tai lor  their defenses and otherwise to avoid pitf alls th at  
should lie in store  for dishon est defenses.

The court s have sustained the government's refu sals  to make pre trial dis
closure of its witnesses. See, e.g., United Sta tes  v. Condor, 423 F.2d 904, 910 (Gth 
Ci r.) , ccrt. denied, 400 U.S. 958 (197 0)  ; Hem phill  v. United State s, 392 F.2d 45, 
48 (8 th  Ci r.) , cert,  denied, 393 U.S. 877 (1 96 8)  ; United Sta tes  v. Westmoreland, 
41 F.R.D. 419, 427 (S.D. Ind. 1967 ) ; United Sta tes  v. Cobb, 271 F.Supp. 159, 162 
(S.D.N.Y. 1967 ). The Fed eral  Rules and Fed eral  sta tutes have simi larly  not 
required such pr etr ial  discovery. There  is one provision, 18 U.S.C. 3432, which 
applies only in treas on and capital cases, th at  requires a disclosure  of the names 
and addresses of the witnesses, but the requiremen t is met by disclosure three  
days before commencement of tria l. This  narrow provision does not mand ate 
in treas on and cap ital  cases what we usuall y thin k of as pre tria l discovery.

Our principal concern with  the proposal to requ ire a pre tria l revela tion of the 
names and addre sses of all  known governm ent witnesses is that  such practice 
would likely jeopardize the safety  and even the  lives of many such persons. I do 
not make this repr esen tatio n lightly nor am I refe rrin g only to a rela tivel y small 
number  of cases involving majo r racketeer ing figures who have made nationa l 
news. Unfortun ately , there are too many cases to talk  about. Las t yea r in New 
York, for instance , narcot ics traffickers offered police officers $100,000  for 
videotape evidence and the  name of the  governm ent’s chief witness. In Wisconsin, 
during the course of an invest igation  of a pros titu tion  ring, two witnesses were 
murdered aft er being given grants of immunity and  some o ther  witnesses chose 
to commit obvious per juri es rat her than to give h elpfu l testimony. I could go on 
with such concrete examples. One United  Sta tes Attorney  sent us a lengthy 
memorandum, giving specific instances of violence directed  at  witnesses to illus
tra te  his opposition to pre tria l discovery of governm ent witnesses,  and he ended 
with this  quo tation of Benjamin Fra nkl in :

“One of the tragedies in life is the mur der of a beau tiful  theory  [mea ning the 
proposed expansion of  pretr ial discovery] by a gan g of bru tal fact s.”

The law now requires the giving of a very ample degree of pre tria l notice to 
defen dants.  The indic tment itself  must conta in a state men t of all the  essential 
facts. Defendants may then be given bills of par ticu lars , elab orat ing the fac ts 
charged. Defen dants  can use Rule 16 to obtai n their own state men ts and grand  
jur y testimony, if any, a s well as copies of reports  of examinatio ns and tests , and 
of othe r books, papers , documents, and tangible objects material to the  case. 
Additional discovery is given inform ally in many cases, voluntari ly by counsel, 
sometimes und er proddin g by judges, and sometimes  as a result of pre trial con
ferences conducted unde r Rule 17.1. Beyond tha t, of course, the defe ndan t has his 
own fu nd of knowledge to bring to bear upon the ma tter . Only a rela tive ly small 
percentage of Fed eral  prosecutions result  in acq uittals,  nnd it must be rar e even 
then for someone to be charged  who is a str ang er to the facts.

There  are  expon ents of broade r discovery who would shrug off the  specific 
examples th at  dem onst rate  the very sub stan tial  risk s of attempts to inti mid ate 
and corrupt witne sses prio r to tri al:  yet, they  rarely  suggest th at  any actu al 
injus tice has resu lted for lack of pre tria l discovery. On close examin ation,  some 
of th e exponents  seem more concerned th at  the  stren yth  of the government’s case 
be revealed tha n th at  defendants  be helped in prep aring the ir defenses. Some 
argue  th at broader discovery will re sult  in more gu ilty pleas. Even if t he incidence 
of guilty pleas in Federal cases were low, the Depa rtme nt of Jus tice  would not 
try  to increa se the  number by endan gering  witnesses and inviting per jury  and 
suborn ation of perj ury . In any event, the  incidence of guilty pleas in Federal 
cases is  very high, well over 90 perc ent in many d istri cts.

A t ria l should be a search for tru th,  and not a game. Fair ness  requires giving 
defen dants  advance notice  of the fact s the  government intends to prove, and fa ir 
ness and the pra ctic alit ies of the situ atio n jus tify giving defen dants advance op
portu nity to examine documen tary and physical evidence, etc., as cur ren tly  pro
vided for in Rule 16. But fairn ess is due the government, too. Fai rne ss is not 
safeguarding defe ndan ts from tripp ing themselves up. Fairness  is not  affording 
defendan ts time at  their  leisure to shape  the ir tact ics and defenses to fit every 
configuration of the government’s case: or, to forego defenses, and ponder  the 
opportunit ies of cul tiva ting  reasonable doubt.
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Consider ing the  high ra te  of conviction in our Federal crim inal  justi ce system, 
it is cer tain ly not conjectural to speak in term s of the tail oring of defenses. 
Charge a man with  se lling a nother  man  a qua nti ty of heroin on a cer tain  day and 
let him believe tha t the buyer is the cri tical witness and a man of unsavory  char 
acter , and  it might be predicted th at  the man will tell his defense counsel lie did  
not make the sale and tha t acquaintances  will prove he was el sewhere a t th e time.  
Give experienced counsel a list of witnesses reflecting a high probabili ty that  a  
narcotics  agent was also watching the  sale, perhaps even hea ring it broadcast,, 
and it might  be predicted that  the  man will decide that  he had  really  been en
trapped. Such a switching of positions is not as readily accomplished during the 
hea t of tria l. I u se the example of a str ee t sale  of narcotics. Much less frequently  
is a case made against the highly-placed traf lick er; he stays as insu lated  as possible.

Th at touches on a point to be emphasized. In a sub stantial number  of cases,♦ iden tifying the  witnesses prior to tr ia l would eith er be tell ing defe ndants what 
they alre ady  know or have guessed or it would otherwise be a  ma tter of indiffer
ence. The Department of Jus tice i s no t so much concerned t ha t the  easy cases will 
be made hard er, but ra ther  th at  the  h arde r cases will  be made  ha rde r—and that  
difficult investiga tions will be a measure  less likely to bear  fru it.  Here is where

* there may most likely be witnesses whose cooiieration needs to be kep t secret for 
the ir sake  and tlie government’s. The proposed amendment threat ens  our more 
significant cases—i.e., prosecu tions in such are as as organized crime and vice, 
political corruption , narco tics trafficking, and large  in ter sta te criminal enter
prises, problems that  tlie Federal  government  has assumed a singular  responsi 
bility for  solving.

Rule 1G now and as it would be amended  may seem to offer solutions to our 
problems, but the solutions ar e illusory. Th ere is the provision, f irst, for protective 
orders in subdivis ion (e), under which a court may deny or orde r only pa rt of the 
normal discovery “upon a  sufficient showing.” There a re theoretical difficulties in 
making a showing  why the norma l rule should not be followed on tlie basis of the 
natur e of the charges, or an ar re st record  or even a repu tation. Demonstra ting 
that  there has  been a high incidence of violence and thr ea ts of violence in a range 
of Fede ral criminal cases may seem a litt le beside the  point  in determ ining  
whe ther  one defendan t should be denied what others are  accorded. An appreci
ation  of the general problem is a sound argumen t fo r keeping the rule a s i t is, but, 
change the rule  and allow an exception for  a valid reason, and a judge may w ant 
a reason peculiar  to the case in front of him. The government canno t always  lie 
that  specific. Our problem is with  risks and probabilities,  not nea r certa inties. 
If we had par ticula r reason to expect violence, we could guard the witness or take 
other measures. And pre tria l discovery can occur well before tr ia l; there  is no 
uti lity  in a protec tive orde r af te r giving away the witness's  identity.

Fur thermore, the  protective orde r provision  barely  touches the problem that  
too much discovery enables defendan ts more convincingly to fab rica te defenses. 
Tlie proposed amendments  atte mp t to meet the problem of tailorin g defenses by 
requ iring a listing only of wi tnesses  to be used in the case-in-cliief. It  could jeop
ardize the  case, however, not to lis t reb uttal witnesses since they may be needed 
in the case-in-chief  if othe r witnesses should become indisposed or, through » human failings, tur n out to be bad or confused witnesses.

To guard again st witness intim idation, the  amendment would also allow for 
the tak ing  of depositions, to preserve testimony as secur ity again st a witness’ 
being killed or intimidated. However, the solution is impractical. Defendants 
would lie present , under Rule 15, at  the tak ing  of the  deposition and would be

• enti tled  to cross-examine the witnesses. The process would be giv ing the defend
ant the most any defen dant could desi re in the way of pretr ial  discovery and 
place a premium upon inducing the  witness, perhaps with  more sophistica ted 
measures tha n by violence, to give testimony at  the  deposition hearing  th at  will destroy his  effectiveness la ter.

There  is ano ther  deficiency in the  deposition concept. To a reluct ant  and 
frightened witness, i t is another  ordeal or source of worry. Then, too. wh at about 
the other government witnesses? Are they all to be deposed? Is a defe ndant to 
have a complete run-through of the  case in advance of tri al? Is lie to have a 
crack at  unnerving the witness at  the  deposition proceeding and then ano ther 
crack at  unne rving  him at trial?  As a tact ical  mat ter, the  government would not 
be very much inclined to use the deposition provisions in the proposed amendment



I am reminded of one organized crime investiga tion in which two men were thought to have been threatened during business negotiat ions, because they fit (1 from the scene to their  homes in ano ther sta te  and  immedia tely asked  for ixjlice protection.  The two men would never say they had been threaten ed. Eventually, only relatively minor charges could be tiled, naming one organized crime figure w hereas several were thought to have been involved. Conviction was won lmt reversed  on appea l due to error in the jur y instructions, and finally guilty pleas were entered and a ret ria l avoided. The penal ties finally imposed were relatively insubstantia l. One witness in that  case, who had not been present at the exact time when the extor tion may have occurred, had to be talked to at  length and calmed down every time he was called before the  grand  jury and l<efore he testified at  the  tria l. His fea r so permeated the courtroom that  the defense hurr ied the ir cross-examination and had him excused. This  witn ess’ fears were par ticu larly acute during the time between indictment and tria l, and to have subjected him to a deposition proceeding in front of the one defe ndant would have been cruel and unusual punishm ent fo r the  witness.
There are  practical problems about guarding frightened witnesses: it is very costly and understandably  upset ting for  all the  witnesse s; and  a witness can seldom be guarded  without subs tant ial disru ption of his work and living pat tern s. Sometimes, jus t before tri al,  witnesses will move into motels or other temp orary quarters  unt il they have testilied. From the  witness’ standpoint, there is nothing so desira ble as anonymity.
Getting the public to cooperate with law’ enforcement is a tremendously serious, problem. It is indeed a sacrifice for witnesses to tes tify  in our criminal just ice system, although it is a sacrifice that  society must ins ist upon and that  a grea t’ many witnesses are willing  to make. Perh aps witness fees should be increased, and steps should be taken to reduce the  delays and inconveniences witnesses encoun ter in our busy courtrooms. One thin g that  can be done for witnesses is to rejec t efforts at  increasing the pre tria l discovery avail able  to defen dants . A concern over possible intimidation or reprisa l by the  criminal defe ndant is fore most in the minds of many witnesses. A stud y of the  problem of cul tiva ting  witness cooperation  was begun las t year by the Ins titute  for  I,aw and Social Research, unde r gra nt from LEAA. A number  of persons who had coopera ted in some way with law enforcement and a number of persons who had been uncooperative were asked  the non-leading (piestion, "What changes do you think  would make witnesses  more willing to tes tify ?’’ Roughly 30 percent in each group answered in one of th e following ways:  "Keep witness identi fication from defen dants ;” "Be tter  protection of witnesses by police;” “Assure witness  protection afte r te stimony.”
2. Loose Discovery Practice.—The w ay Rule 10 is presen tly wri tten  a judge  is accorded discre tion so th at  discovery can be tailo red to the facts  of the individual cases, and defense  requests for discovery of hooks, papers, documents, tangible objects, etc., must be accompanied by a showing of mate rial ity and that  the request is reasonable. A significant body of case law has developed under Rule 10. While discretion may be exercised, discovery cann ot be denied arb itra rily . The materiality and reasonab leness requi rements of the Rule are  not str ict ly construed  : in fact, certain types of requests are  deemed reasonable and mate rial on the ir face. See S Moore’s Federal Prac tices—Pipes. Criminal Rules. § 10.05. The reasonableness and mater ial ity  requirements are  designed primarily  to prevent  defen dants from engaging in “fishing” expeditions into government files and were put into the Rule for the good reasons appe aring in the Advisory Committee's Note. The proposed amendment would do away  with  the discretionary element and, worse, drop the materiality and reasonableness requirem ents that  impose upon de fendants a limited duty of narrowin g the issues for the tria l court.
The proposed amendment is purpo rtedly designed to induce atto rney s to complete pret rial  discovery volun tarily withou t troub ling the court. Government  atto rneys today  often turn over discoverable ma tte r on a volun tary bas is; proper defense motions are  in no event really litigated . Where questionable items are  concerned, however, the  Rule now properly requ ires judees to tai lor  discovery orders to the fac ts of the partic ula r case upon some showing by the requesting party  of specificity, materia lity , and reasonableness . The request is thus refined into partic ula r issues. The amendment would eliminate this desirable fea ture and in our view bodes more trouble  for the  cour ts ra ther  than less.



Und er  th e  am en dm en t, fo r ex am ple,  a def en dan t co uld mak e a  broa d an d 
am or ph ou s re qu es t fo r al l go ve rn m en ta l tile s i»er tai ning  to  hi m  or to  hi s w it 
nesses , an d he  wo uld  ha ve  no  bu rd en  of  re fin ing th e re qu es t by su gg es tin g par ti c
u la r re as on  fo r ne ed ing th e files  or  a ny re al  ex pec ta tion  of  be ne fit tin g fro m them . 
The  am en dm en t wo uld  see m to  repo se  in  th e ju dg e th e en ti re  bu rd en  of  so rt in g 
out  th e m at er ia l ite ms re qu es te d from  th e im m at er ia l.  Th en , too , th e  br oa de r th e 
di sc ov ery or de r,  th e mo re  ch an ce  a def en da nt has  la te r to  claim a de nial  of  di s
co ve ry  an d of du e pro cess . L it ig at io n  wi ll be m ax im ized  if  th e  st ak e is  the 
over tu rn in g of conv ict ion s.

3. In c it in g  Ju dg es  to Order  A ny Disco ve ry  The y L ik e. — Th e proposed am en d
m en t wo uld  no t only mak e ba d law ; it  mig ht  do  e ven w or se  by remov ing an y real  
re st ri ct io ns upon  th e co ur ts  in ord er in g p re tr ia l dis co ve ry . Th e follo wing ap pea rs  
in  th e Adv iso ry  Co mmitt ee ’s No te ex pl ai ni ng  th e am en dm en t of  Rule 16:

Th e ru le  is  in tend ed  to  pre sc ribe  th e  min im um  am oun t of  di sc ov ery to  which  
th e  par ti es  are  en ti tled . It  is  no t in te nd ed  to  lim it  th e ju dge' s di sc re tion  to  or de r 
b ro ad er  di scov ery in  appro pri a te  ca ses. F or ex am ple,  su bd iv isi on  ( a ) (3 )  is no t 
in te nd ed  to de ny  a ju dge 's  dis cr et io n to  ord er  di sc lo su re  of  gr an d ju ry  m in utes  
w he re  ci rc um stan ce s mak e it  a ppro pri a te  to  do  so.

Th e co urt s ha ve  br ou gh t ab ou t br oa der  p re tr ia l di sc ov ery th an  pres cr ibed  by 
Rul e 16 by pr es sing  co un se l to  re so lve prob lems them se lv es  in fo rm al ly  an d by 
us in g th e p re tr ia l co nfer en ce  to  ex pe di te  comp lex  ca ses. See Mo ore's  Fe de ra l 
Pr ac tic e,  op. cit ., S I6 .0 2[ 3] . I f  th e qu oted  par agra ph  re fe rs  to or de re d dis cove ry 
th a t th e go ve rnmen t ac qu iesc es  in, it  Is no t ob ject iona bl e,  but th e para gra ph ha s 
mu ch w ider  im po rt.  It  in vi te s ju dg es  to  o rd er  any  d isco ve ry  th ey  li ke.

If  an  in di vi du al  ju dg e ca n ord er  p re tr ia l di scov ery a« he  deem s “a ppro pri at e” 
to  th e cas e, Rule 16 as  a st a te m en t of  lim it in g pr in ci pl es  wo uld be an  illus ion . 
W he re as  a ju dge  may  now  de ny  a def en dan t p re tr ia l di sc ov ery on th e ba sis of 
Rul e 16. a de fe nd an t mig ht  ar gu e,  under  th e am en dm en t, th a t de ni al  of  ex tr a 
di sc ov ery w as  an  ab us e of  di sc re tion . Th e D ep ar tm en t of  Ju st ic e  cou ld no t 
po ss ibly  yield to al l th e di sc ov ery or de rs  th a t mig ht  be an ti ci pat ed  w ith out ex 
hau st in g  ev ery av en ue  of  ap pe al . Th e am en dm en t th us augurs  a leg al vacuum  
an d see ms  de st in ed  to  gen er at e co ns id er ab le  co nfus ion an d li tigat io n  ra th er th an  
pr od uc in g th e simpl ic ity  and  e xpe di tion  f or  w hic h it is de sig ned.

4. Disco ve ry  by Corpo ra tio ns  and O ther  Le ga l E nti ti es. — W hen th e de fe nd an t 
is a co rp or at io n,  part ners hip , as so ci at io n or  labo r un ion , it  wo uld  be en ti tled  
unde r th e pro posed am en dm en t (sub divi sion  (a ) (1 ) (A ) of  th e Rul e)  to di scov er  
th e gr an d ju ry  te st im on y of  it s off icer s or  e mp loy ees merely on th e ba si s th a t they  
w er e a t som e tim e so si tu ate d  as  to ha ve  been lega lly  ab le  to bind  th e en ti ty  in 
re sp ec t to  th e ch arge d ac tivit ie s.

The  D ep ar tm en t of Ju st ic e  st ro ng ly  opposes  th is  pr ov is io n as  dr aw n.  I t wo uld  
sw eep aw ay  th e p re tr ia l pr ot ec tion  of  nu mer ou s co nf iden tia l go ve rnmen t in 
fo rm an ts , mak in g th e ir  te st im on y av ai la ble  to a def en dan t merely be ca use of  a 
wor k re la tion sh ip , eve n one long  pa st . Th e prov isi on  igno re s th e cr uc ia l di st in c
tion  mad e in th e mass of  ca se s di re ct ly  in p o in t: th a t is, th e dis tinc tion  be tw een 
w itn es se s wh o were em plo yed by th e in di ct ed  leg al en ti ty  a t th e tim e th e ir  te st i
mon y w as  giv en  an d w itn es se s wh o were no t. Th e ca se s g ra n t di sc ov ery of gr an d 
ju ry  te st im on y of th e fo rm er  bu t w ith ho ld  such  discov ery if  th e w itn es s was  no t 
an  em ployee  w hen te st ifyi ng .

The  prop osed  su bd iv isi on  ( a ) ( 1 ) ( A )  wou ld su bst an ti a ll y  im pair  dif ficult  
an d le ng th y in ve st ig at io ns  an d pr os ec ut io ns  of  comp lex  w hite co llar  cases , esp e
ci al ly  fr aud  ca se s an d a n ti tr u s t co ns pi ra ci es  whic h ex te nd ov er  a pe rio d of  
ye ar s.  In  deve loping  suc h pr os ec ut ions , th e  A n ti tr u st  Divisi on , in  part ic u la r,  is 
of ten de pe nd en t upon fo rm er  officers  an d fo rm er  em plo yees of  co rp or at io ns  wh o 
no long er  sh are  a co mmun ity  of  in te re st  w ith  th e ir  fo rm er  co rp ora te  em ployer 
to  vo lu nt ee r in fo rm at io n an d appear be fo re  gra nd ju ri es , even as th e  U ni ted 
S ta te s A ttor ne y is fr eq ue nt ly  ob lig ed  to  de pe nd  on fo rm er  p art ic ip an ts  to mak e 
or ga ni ze d cr im e cases . Th e who lesa le  p re tr ia l di sc ov ery of th e  te st im on y of  
such pe rs on s will  in cr ea se  th e ir  re lu ct an ce  to  come fo rw ar d  an d te s ti fy  fo r fe a r 
of  re tr ib ut io n, espe cial ly  if  th ey  a re  st il l em plo yed el se whe re  in th e  sa m e in dus
try.  as they  of ten ar e.  Im m un ity fro m pros ec ut ion alon e is no t en ough . U nd er  th e 
proposed  ru le , we  wo uld  no long er  be ab le  to  ass ure  such w itn es se s th a t th e 
Je nc ks  Ac t pr ev en ts  th eir  fo rm er  em ploy ers fro m rece iv ing th e ir  te st im on y unt il  
tr ia l an d then  only if  th ey  a re  ac tu a lly  ca lle d as  tr ia l w itn es se s.  Th e rece nt  up-



grading of an tit ru st  violations to felony sta tus , carryin g tliree-.vear j ail  terms 
and possible $1 million lines, makes the stak es fa r higher and the problem far  
more se rious than ever.

The Department of Jus tice takes the position that  state ments and grand jur y 
testimony of employees, officers and agents or corporations and other defen dant 
legal ent ities should be discoverable unde r Rule 1(5 only to the extent that  such 
state ments and testimony may be equated with  those  of individual defen dants 
discoverable unde r the same rule. This form ula comports with the resu lt reached 
by the more thoughtfully considered cases.

Recommendation and Support .—If  the F ederal Criminal Rules are  to conta in a 
provision specifically covering discovery by legal entiti es, it should re ad :

Where the defendant is a corporation, par tnership, associa tion or labor union, 
the cour t may gran t the  defendant, upon its  motion, discovery of relevant re
corded testimony of  any witness before a gran d jur y who was, at  the  time of 
his testimony, so s ituated as an officer or  employee as to have been able legally 
to bind the defendan t in respect to the activities involved in the charges.

A clear  distinction should  be drawn, for pretr ial  discovery purposes, between 
officers and employees able to bind the ent ity at  the time they gave a stateme nt o r 
grand  jury testimony, and former officers and employees not legally connected 
to the ent ity at  the  time they gave a stat ement  or grand  jury  testimony. Dis
covery should be allowed in respect to the fo rm er ; the  Jencks Act should control  
in respect  to the lat ter . As sta ted in United Sta tes  v. Zirpolo, 288 F. Supp. 993 a t 
1021 (D. N.J. 1908), “the  absence of any such employment relat ionship [a t the  
time of giving testimony] endows . . . [the  ex-employee witness]  with chara cte r
istics  usually  att rib ute d to the sta tus  occupied by a Government  witness’’ whose 
testimony is subject to the  disclosure provisions of the Jencks  Act.

Of course, pre tria l disclosure  of grand ju ry  testimony would still be per
missible under Rule 0(e) of the Federal Rules of Criminal  Procedure, upon 
meeting the requirement of  showing par ticu larized  need. Furthermore, the gov
ernm ent often makes very full disclosures prior to trial when that  will not 
jeopardize the witness or admit of other abuse.

The only case on discovery by corporate  defendants  refer red to in the Advisory 
Committee Note to the proposed amendment, it should be emphasized, was va
cated by the Supreme Court  and , thus, is not precedent. United States  v. Hughes , 
413 F.2d 1244 (5th  Cir. 1969), vacated sub nom, United States  v. Gifford Ri ll 
American, Inc., 397 U.S. 93 (1970). Hughes  was con trary to the weight  of au 
thority  and, as a mandamus case, a par ticula rly  inapposite  one on which to base 
a rule on discovery of the s tatem ents of corporate  employees and officers. See 1(b) 
Moore's Federal Practice, § 0.416[6], pages 2328, 2329, and  United Sta tes  v. Mun- 
singiccar, Inc., 340 U.S. 36, 41 (1950). (Vaca tion of a case is designed by appella te 
courts to prevent fu rth er  legal consequences from the decision.)

On the other hand , a line of cases decided both before and af ter Hughes, holds 
basical ly that  a defe ndant corpora tion is only perm itted  under Rule 16( a) to 
view the gran d jury  testimony of officers and employees connected to the de
fendant corporation at the time of their testimony. See United Sta tes  v. Venn, 
41 F.R.D. 540 (S.D. Fla. 1966) ; United Sta tes  v. Acroquip Corp., 41 F.R.D. 441 
(E.D. Mich. 1966) ; United States  v. American  Oil, 286 F. Supp, 742 (D. N.J. 
196S) : United Sta tes  v. Zirpolo, 288 F. Supp. 993 (D. N .J. 1968) ; United S tate s v. 
Heardorff, 343 F. Supp. 1033,1044 (S.D. N.Y. 1971) ; United S tate s v. Bally Manu
facturin g Corp., 345 F. Supp. 410 (E.D. La. 1972) ; United States  v. Marx,  364 F. 
Supp. 1022,1030 (E.D. Ky. 1973). This  is the be tte r view.

Form er officers and employees who lack an identity of inte rest  with former 
corporate  employers at  the  time of their sta tem ent  or grand  jury testim ony 
should be afforded the same Jencks Act protection as any othe r prospective 
government witness situ ated analogously, fo r example, a co-conspirator or in
formant whose testim ony would only be subject to disclosure a t tria l. As for the  
continued significance of the Jencks Act (18 U.S.C. §3500) see United Sta tes  v. 
Percevault. 490 F.2d 126, 130,131 (2nd Cir. 1974), and  United States v. Sebastian,  
497 F.2d 1267 (2nd Cir. 1974).

Under  judicia l think ing, even as to indiv idual defendants, the  possibi lity of 
imputed liab ility  resulting from stat eme nts of co-conspirators or ex-employees 
does not override the Congressional  intent reflected in the Jencks Act, l.e., to 
prevent intim idat ion o r bribery of government witnesses, subornation of p erju ry, 
and fabr ication of defenses. United Sta tes  v. Percevault, supra. These problems 
are  no less present in white collar cases than in those  involving organized crime
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and othe r eases. In short , this  Depa rtment takes the position tha t, in orde r for 
the testimony of an individual to be considered that  of a  defendant corporation , 
the  person must be able to speak for the corpo ration and to bind the  corporation 
at the time he utters  the testimony. Any person who is not connected witli the 
corporation a t the t ime of tlie testimony is merely another  prospective government 
witness p rotected by tlie Jencks Act.

While corporations and other  artificial persons  can never act or speak except 
through employees and there fore  must be held  vicariously liable for the  conduct 
or state men ts of persons acting within tlie scope of thei r employment, it does 
not follow that  a corporation  or other legal entity  is, or should be, ent itled to 
greater pre tria l discovery than  a similarly situ ated human  defen dant.  For  ex
ample, under Rule 16 (a) , even an individual defendant may not have pre tria l 
discovery of a co-conspirator’s grand jury testimony rela ting to ac ts or  sta tements  
of the co-conspirator for which the individual may be held vicariously liable at 
trial . United Sta tes  v. Percevault, supra. In Percevault, the Second Circuit re
viewed and  followed the  overwhelming weight  of authori ty aga inst  using imputed 
liab ility  for the acts  of others  a s a ground for pretr ial  disclosure, in light  of the 
Congressional concern for pre tria l protection  of government witnesses, evident 
both in the Jencks Act and in present Rule 16(b) . It is concluded that  this  
strong public policy concern applies with  equal force to the ex-employee who 
turns in his  former “pa rtner in crime,” the corporation .

Recommendat ions: For  the very urgent reasons stat ed above, and because 
broaden ing pre trial discovery could not work any substan tial  betterment of our 
criminal jus tice  system, the Depa rtment of Jus tice  urges that  Rule 16 not be 
amended at  all.

IV

Rule 12.1—Notice of Alibi
The Proposal.—An addit ional  proposed amendment that  causes us major  con

cern is Rule 12.1. This new provision would requ ire a de fendant intending to rely 
upon a defense  of alibi to give pre tria l notice of that  inten tion and. af ter the 
government specified the time, date and place of the offense, to inform the gov
ernment of the specific place where he c laims to have been and to give the names 
and addresses of his alibi  witnesses; upon his doing so, the government would be 
required to give him the names and addresses of its witnesses, who will be relied 
upon to estab lish his presence a t the scene of the  trial.

Effect of the Proposal.—The proposal would operate to require an exchange of 
inform ation on th e subject of alibi so as to aver t tri al surpr ise, but the re is a very 
significant risk  that  defendants  would abuse the provision, using it a s a discovery 
device, with un jus t resul ts. This risk is easily avoidable by red raf ting the Rule.

The criti cal defec t in the provision is that  the defendant star ts  the procedure, 
instead of the government. The provision also reflects some expectations not 
likely to be realized in the way of forcing  a defe ndant to take a position under 
thr ea t of forfeiting his ability  to put on his witnesses. The provision is easily  
abused. Anyone can be listed as a witness, for he cannot be subpoenaed by the 
government in preparatio n for tri al or otherwise  be required to give sworn 
testimony.

As a pre tria l discovery device, the amendment would afford defendan ts signifi
cant  advantages not afforded in Rule 16. Let me take an example. Suppose a 
defendant is a seller of counterfei t money, o r heroin, or stolen property. One of 
his buyers introduces him to a thi rd par ty, to whom he makes a sale. Subse
quently, he is indicted  for tha t sale. Often such a defen dant has no compunction 
about fabr icat ing defenses, suborning perjury , or intim idating witnesses. Wha t 
he must know more tha n anyth ing else is the tru e iden tity of the two men in
volved in the sale. If  they are  what  they seem, p art icipants  in crime who have 
apparen tly turn ed government witnesses,  he can balance thei r c redib ility perhaps 
with  his own and frie nds ’ testimony. If they are undercover agents, bis problems 
arc mu ltip lied: he may have been dealing with undercover  agents  earl ier,  or 
informants, before making the sale. He must remember back, get all the  dis
covery he can, and  ponder  his course. Should it be a libi? Ent rapm ent?  Ignorance 
o f the nature  of the art icle  sold or that  it was stolen?  A man making an honest 
defense has no such problems.

As indicated in the Advisory Committee Note, this alibi notice provision gives 
its users  new information not contained in witness lists. To simply find Federal
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agents listed  as witnesses does not mean that  a defendan t has been dealing  with 
undercover age nts ; the agents may he used to test ify about technical ma tters 
such as cliain-of-custody, na ture of contraban d, or that  property was stolen.
Maybe i f the defen dant track ed down and saw all the witnesses listed, he would 
not need th e help of this provision, hut it serves at  leas t as a shor tcut to identify 
the key witnesses. Naming the witnesses at  the scene of the crime affords a good 
(xcuse for defendan ts to contact the witnesses,  ostensibly to avoid tri al surprise,  
hut really to tr y to in timidate or corrupt witnesses.

In the rare event a defendant professes to have no acqua intanceship with  and 
he utte rly surprised  by the appearance of a key government witness, a judge 
should grant a continuance on that  basis hut, in my judgment, that  will pose 
no serious problem. Occasional minor delay is cer tain ly prefe rable  in the criminal 
just ice system to suffering  the damages of excessive pre trial discovery.

A defendant is warned by the indic tment or information that  he must he 
prepared to meet evidence offered by the government tha t he committed  the #offense. Thus, the defendan t should not he surpris ed when the government offers
evidence he was at the scene of the crime. However, if the defendan t offers alibi 
evidence to contrad ict the government’s case, the government may he su rprised.
Notice of alibi provisions an* thus designed for  the government’s benefit to preven t 
it from being surprised at  tria l. «

In our view, therefore, the  proper way to draf t a rule  like this  is to make it  
work at  th e option of the government. The government has not of ten sought delay 
in trial to inves tigate alibis. If our proposal is adopted, giving the  government 
the  choice whether to use or not to use the provision, and  the government  should 
then fail  to ask for a notice of alibis,  the court  could qui te righ tly take  that  into 
account  i f the government complained of trial surp rise  an d sought  a continuance.

Under the proposed amendment the court  would he enti tled  to make exceptions 
to the provisions for  good cause shown. This corresponds with  the protective  
order provision in Rule 16 that  would allow the cour t to deny or give only pa rt 
of the o rdinary discovery. Under  Rule 16 the government could ask for the special 
relie f in camera, without the defense’s knowing, hut  this  Rule has no such 
provision. The very fact  of seeking to avoid the rule could be revealing.

I would reemphasize that  the safeguards , which are  mean t to protect law 
enforcement interests , in Rule 16 and in this  Rule, will prove illusory. A number 
of judges and legal writer s are  deeply committed  in giving defendants very 
broad pre tria l discovery, and some think  it unfai r that  a defen dant should run 
any risk of surp rise  at  tria l, which could reveal his deceitfulness. Judges who 
support unlimited disclosures by the government to prev ent tri al  surprise, eith er 
as being unfair  or as necessitating undue delays in tria l, are  not really  going 
to give protective orde rs or  make exceptions to this alibi rule.

Again, whose interests are param ount with  regard to notice or alibi? The 
government attorn ey’s. Can there be much qua rrel  with turn ing this  provision 
around so t ha t it will operate only at  the instance of the government?

Recommendations.—The Depa rtment of Jus tice recommends that  Rule 12.1 
be amended to read, similar  to the wording of Rule 2-5(b)  of the United States 
Dis tric t Court  for the D istr ict  of Columbia, as follows :

(b) Alibi demand by the government.
(1) Upon wri tten  demand  of the prosecutor sta ting the time, date, and place

at  which the alleged offense was committed, the defe ndant shall  serve within 
ten days, or at such different time as t he cour t may direc t, upon the prosecutor a 
wri tten  notice of his inten tion to offer a defense  of alibi. Such notice by the 
defendan t shall sta te the specific place or places at which the defendant claims 
to have been a t the  time of the  alleged offense and the names and addresses of  the 
witnesses upon whom he in tends to rely to e stab lish such alibi. *

(2) Within ten days  the reafter , but in no event less than ten days before 
trial,  unless  the  court otherwise  directs, the  prosecuto r shall serve upon the  
defen dant or his atto rne y a writ ten notice sta ting the names and addresses of 
the  witnesses upon whom the government intends to rely to establish the  de
fendan t’s presence at  the scene of the alleged offense and any other witnesses 
to he relied on to rebut testimony of any of the defendant’s alibi  witnesses.

(3) Upon the  fai lur e of eith er par ty to comply with the respective requ ire
ments of this rule, the  court shall, except for good cause shown, exclude the t es ti
mony of any witness offered b.v such par ty as to the defe ndant’s absence from, or 
presence at. the scene of the alleged offense. This rule shall  not l imit the righ t of 
the defendant to tes tify  in his own behalf.
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v
Other Proposed Amendments

Because the  objections of the Departm ent of Jus tice to the  proposed amend
ments of Rules 4, 9 and 10 I and to the  new 12.11 are  so basic and reflect such a 
consensus of concern among Department atto rneys who hea r responsibili ty for 
Federal  criminal inves tigat ions and prosecutions, I have atte mpted to explain 
our apprehension  about these  amen dmen ts to the fullest exte nt, anil also, when
ever possible, to suggest altern ative  wording, the  adopt ion of which would be 
less h armful from our po int of view.

Ra the r than extend this alre ady  lengthy sta tem ent  fur the r, I would, if the 
chai rman and  members please, leave the  o ther  recommendat ions that  were made 
bv the Dep artm ent' s spokesmen at  the  hear ings  las t September to your consider
ation  on the basis  of that  earl ier  s tatemen t. Those ear lier recommendations were 
selected (and a number  of other possible objections abandoned) because it was 
thought that  the ir acceptance would significant ly improve the  proposed amend
ments, and we remain convinced th at  these recommendations  are  sound and 
deserving of your  most c areful consideration .

If the Subcommittee has  any questions, I will be pleased to try  to answer 
them at  th is time.

Mr. H ungate. Than k you. s ir.
Mr. K eene y. Mr. Ch air man  and  members of th e co mmittee , I  a pp re 

cia te th is  op po rtu ni ty  to pre sen t fo r your  con sidera tion the views of 
the De pa rtm en t o f J us tic e on the  p roposed ame ndm ents to  th e Federal  
Ru les  of C rim ina l P roc edu re.

On Septemb er 17.1974. Mr.  W . V inc ent R akest raw , then the  A ssi st
an t Atto rney  Gen eral  fo r the  Office of  Le gis lat ive  Aff airs, testif ied 
before  th is  subcomm ittee  on these same proposed amendm ents . The 
De pa rtm en t is plea sed  to have th is  addit ion al op po rtun ity  b efore the  
newly con stit ute d subcommitt ee t o testi fy  ab out  the amendments,  since 
we feel str on gly th at  ce rta in  of the  proposals , if  adopted , wou ld con
st itu te  a serious  setback  fo r criminal law enforcement .

Tt bears  s aying  at  the  o utset,  s ince the  rem ain der of  o ur  submission 
will concern its elf  wi th cri tic ism  and suggestion s fo r imp rovement  o f 
the proposed rules , th at  a deb t of  gr at itu de  is owed  to the  Advisory  
Comm ittee of  the  Ju di ci al  Con ference  on the  Cr im inal Rules  fo r the  
general ly excellen t job  th at  was done in dev elopin g the  proposed 
amendm ents . The com mit tee’s work offers signif icant advances in the  
rules.  Tn ou r view, however , the re has  not  been sufficient apprec iat ion  
of  the ha rm fu l repercussions th at  would be caused by some of  the  
ame ndm ents, especial ly the amend ments  of  rules 4. 9, and 16.

The D epartme nt of  Justic e has fundam ental  ob ject ions  to two asp ects 
of  the  am end ments : (1) the  subs tituti on  unde r rules 4 a nd  9 of sum 
monses where arrest war rants have been used in the  past,  and (2) the 
bro aden ing  of  pretria l discovery un de r rule  16 and otherw ise  to the  
po int o f endangerin g o ur  more vital cases a nd to the po in t where  there  
are  h ardly any  disce rnib le lim its.

W ith  respect to rule  4, ar rest wa rra nt  or  summ ons upo n com pla int.  
The pr op os al : Rule  4 ope rate s, when  a com pla int is filed showin g 
pro bab le cause to believe th at  a ce rta in  person  has  com mitted a Fe d
era l offense, to  have the p erso n b roug ht  lx*fore a mag ist ra te an d to  have 
the  m ag ist ra te then make an ind epende nt de ter mi na tio n wh eth er t he re 
is probable cause to hold the  person to answer in the di st ric t cou rt, 
and . if  so, to  adm it the  person  to bail  acc ord ing  to law. As rule  4 is 
now wr itten , the  ordina ry  proced ure  af te r the  filing of  t he  com pla int



100

is fo r the ma gis tra te to issue an arr est  war rant  and, thu s, to have  the  
person  arre sted. If  the  Governm ent att orney reques ts a summ ons will 
issue  inste ad of an ar rest wa rra nt.  A summons may  be served by 
personal delivery , by leavin g a copy at the  accu sed’s residence, or  by 
ma iling  a copy.

As ] irov ided  in the  rule , if  the person served wi th a summ ons fai ls 
to appeal-, an arrest war rant  will issue. The general  pra cti ce  has been 
to util ize summonses to conserve the  resou rces of the  marshal’s office 
when the prospect s seem sub stanti al th at  the  summon s w ill be heeded 
and the perso n will ap pear.  The  proposed amend ment would reverst1 
the  pres ent  law and  practic e bv cal ling , in the  normal case, fo r the  
issuance of  a summons upo n the filing o f a com pla int  showin g pr obable  *
causes. An arr est  wa rra nt  would issue in lieu of summ ons (1) af te r 
the defen dan t fai led  to heed the summons, or  (2)  fo r some val id 
reason.

Tn addit ion , as a dis tin ct ma tte r, the rule  wou ld be ame nded—sub- •
div ision (c )—to  a llow the magis tra te per son ally  t o exam ine the  a gent 
or  othe r person swear ing  out the  com pla int,  or the witnesses, ra th er  
th an  to act on the  basi s of the complaint or affidavit, in de ter mi nin g 
wh eth er probable cause exis ted fo believe the  de fen dant committ ed a 
Federal  offense.

W ha t is the  effect of  the  proposal? If  the  summons were made  fhe 
usual process  u nder rule  4, the  consequences fo r criminal law enforce
ment. would be devast ating . These consequences w ould  inc lud e: (1) an 
increase in the numb er of fug itiv es and an exacerbat ion  o f th e prob lem 
of ca ptur ing them ; (2) a loss of evidence, of illeg al contr aba nd, o f  
illegal  firearms,  and  a dim inu tion  in the  recovery of  stolen  prop er ty , 
as well as othe r reactions by def end ant s to th war t law enforc ement ;
(3)  an increased numb er of arrest s withou t w ar ra nt s;  and (4) sub 
sta nt ia l dela ys in the  adminis tra tion of crim ina l justi ce.

1. Wi th  respec t to  fugit ives. Fugit ive s repres ent a most s erious prob 
lem fo r law enforcement  now; for  ex ample, sta tis tic s for t he  past .few 
years  fo r the  Dis tri ct  of Colu mbia, th is would include the superio r 
plu s di str ict  c our t cases, show th at  20 to 25 p ercent  of  t he  d efe ndants 
in  pe nding  crim ina l cases become fug itiv es from just ice.  Im ag ine  send
ing  a summons t o an  accused  felon. The force o f a summons is, in  effect, 
th at  the person should come in and sub mit to ar re st  or else he will be 
ar re sted : it invi tes him  to appea r, in effect, to give  a bond  sufficient 
to  insure  his f uture a ppearances.  It  sounds an ala rm  to excite th e person  t
to run and to be on gu ard when  law enforcement  agents  come looking 
fo r him. The  process  is much less than a subpena  and  is o ften  used fo r 
pa rk in g vio lato rs and  then with less tha n constan t success.

We  are talking  abou t persons who have no t been arrest ed  d ur ing  th e *
commission  o.f a Fe de ral  offense. The y mav be bank robbers who hav e 
been filmed and  who have  j us t been iden tified. They may be drug  t ra f 
fickers  who have been sel ling to  underco ver  agents. T hey  may  be thieves 
who have stolen Government  or valuab le pr ivate prop ert y. Or  the y 
may be w hat we th in k of as white-coll ar criminal s.

It  is not  a sav ing  grace th at  the prop osed rule would allow  fo r is
suance of an ar re st  w ar ra nt  for a val id reason, unle ss we are  wi lling  
to agree th at  the  va lid  reason is th at  the  issuance of a summons is 
gener ally a very  unwise th in g to do. To issue a summons, fo r exam ple,
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invi tin g a ban k rob ber  to ap pe ar  to see i f be can make  bond is to ignore  
the  hig h pro bab ilit ies  th at  he will no t su rre nd er  eas ily,  wil l spend or  
conceal  the stolen fun ds, and  w ill comm it o ther  robber ies.

As the  rule  is proposed to be cha nge d, a mag is tra te  run s a serious 
ris k of  reve rsa l if  he au tho riz es  a war rant  as opposed to a summons, 
because of the  pre sump tion in favo r of the la tte r. In  our  view there  
should be no such pre sump tio n and the  ru le sho uld  rem ain  wr itt en  as 
it is now to  have due rega rd  fo r gen era l experie nce  and gra ve risks 
to th e com mun ity.

I f  the rule  is wr itt en  to make summ onses the  sta nd ar d means of 
ga in ing phys ical  con trol ove r defen dants , it may  be difficult to oil er 
a va lid  reason why a pa rt ic ul ar  bank rob ber sho uld  be tre ated  any 
dif ferent ly from  bank  rob bers gen era lly . Th e need fo r actual  ar rest 
o f the  defen dants  arises  not  out  of fac ts pe cu lia r to ind ividual cases 
but ou t of common caut ion .

W ith  respect (o rec overing contraba nd  and the  frui ts  of crime.  
As one U .S. a tto rney  ha s poin ted  o u t: “I t is a fac t o f li fe th at  crim ina ls 
quite  often ca rry  the  fr ui ts  or  instr um en tal iti es  of crime upon the  
person or wi thin rea ch ing  ran ge , such  as a felo n with a gun , or a 
pusher with narco tics.” Th e criminal may  l»e surp ris ed  in the  posses
sion  o f contr aband, firearms, loot , o r othe r frui ts , or  ins tru me nta lit ies  
of c rim e because he  th inks  his  crim e ha s been hidd en  effec tively,  or  th at  
he has not  been identi fied as the pe rp et ra to r, or  as a pa rtne r in the 
crime, or  simp ly because he does no t exp ect  a rr es t when it occurs. The 
best  chance of  seiz ing  contr aband or  rec overing  s tole n pr op er ty  is by 
means of  a  s earc h fol low ing  a  la wful ar re st  o r oth erw ise  under search  
war rant . You cannot exp ect  near ly  such  accomplis hment  by law  en 
forcem ent  officials af te r han di ng  defe ndan ts a  summ ons. You c an a nt ic 
ipate  t hat  d efe ndan ts wi ll tr y  t o sell, hide, or  d est roy  the  c ontraband, 
and, in addit ion , th at they  will sometimes at te m pt  to in jure  known 
witnesses  or to  fabr icate o r de stroy  evidence.

With  respect to increased num bers of ar re sts  wi tho ut wa rra nts . In  
gen era l, Fe de ral  law enforc ement  age nts  h ave  a righ t to arr es t, with 
out a w arrant , upon p rob abl e cause to  believe th e p erson has  commit ted  
a felony. Since  the  pro posal would make  the  job of law  enforcement  
age nts  more difficult, more dan ger ous, and alt og eth er  less pro ductive,  
it  is only to l>e expecte d th at  the  righ t to ar re st  wi thou t a war ra nt  
wou ld be exercised much more fre quently  if  th is amend ment were  
ado pted. Th is would be undes irable  s ince, wi tho ut the int erv entio n of 
a mag ist ra te or  pro sec uto r to review the  question of pro bab le cause,  
there will inevitabl y be more illegal arr est s, re su lti ng  in the  supp res
sion of  evidence and the ru inat ion of cases th at  migh t have ended in 
successfu l prosecutio n with the exercise of gr ea ter care .

With  respect to del ay and  was te of resources. An obvious source  of  
del ay involves the  time req uir ed  to loca te de fend an ts’ addresses, pe r
son ally  to se rve or to mail the  summonses, to aw ait  c ou rt app earances,  
and ul tim ate ly  to obtain the necessary ar rest war ra nt  and  to capture 
the  defen dants . An othe r source of  delay is the  pred ictab ly  lar ge  
volume of  lit iga tio n over wh at con stitutes a va lid  reason  to use an 
ar re st  war rant  when use of  a summ ons is the  establ ished norm. All 
sor ts o f othe r delays would also ensue. Afore gov ern me nta l effort wou ld 
be spe nt find ing  hidden  pr op er ty  and oth er evidence:  l it ig at in g pro ba-
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Me cause for  arrests without a war rant ; and overcoming all manner 
of harm done by warning the defendants before taking serious meas
ures. Such additional delays would bo difficult to accept, especially so 
soon after enactment of speedy trial  legislation, even if anyone could 
suggest compensating reasons for occasioning the delays.

I t  should be pointed out th at this proposal to make the use of sum
mons the normal process under rule 4 was never included in the 1970 
or 1971 draf ts of the proposed amendments and, thus, neither the 
Advisory Committee nor the Supreme Court had the benefit of com
ments of the bench and bar on this proposal. Discussion of  the pro
posal in the Advisory Committee note refers to the comment under 
another rule, rule 9, and is based entirely upon an article written  by *
Judge Marvin Frankel of the U.S. District Court for the Southern 
Distric t of New York. Judge  Frankel  writes, quite candidly in the 
article, tha t his views find little  support and, indeed, are quite widely 
opposed, even by fellow judges in the southern dist rict. Judge  Frankel •
also acknowledges th at much new litigation  would result under the 
proposal since it leaves the valid reason standard up in the air.

While subdivision (c) is doubtlessly designed to help the Govern
ment in perfect ing i ts affidavits, the Department is opposed to a pro
vision that  would authorize a magistrate to examine complainants 
and other witnesses. I f the magistrate is not satisfied with the showing 
of probable cause made in the complaint and any accompanying 
affidavit, he may indicate his  difficulties to see. if the complainant can 
expand his affidavit or the magistrate may deny the application, leav
ing the accused at liberty until  such time as the grand ju ry may indict 
or, if a misdemeanor is involved, the U.S. attorney files an information.
The magistrate should not  become a miniature or one-man grand jury, 
with witnesses being called and examined, and presumably records 
being made to constitute another costly and time-consuming layer of 
pret rial  proceedings.

Accordingly, the Department of Justice urges tha t rule 4 not be 
amended at all. The harmfulness of the pending proposal to law 
enforcement seems patent . No offsetting considerations have been sug
gested that , to our way of thinking, could conceivably balance the 
injuries involved. The Department of Justice  will be alert to the pos
sibility of using summonses, whenever such use can safely be made, 
primarily to conserve the resources of the marsh al’s office.

However, I  would like to suggest, in the hope of averting any pos- *
sible adoption of this  proposal, another way of drafting the rule. The 
full text of fny statement contains language which would affect this 
alterna te proposal.

Now, with respect to rule 9, rules 4 and 9 are analogous. Rule 9 oper- ♦
ates afte r indictment, or the filing of an information, with regard to 
defendants who have not already been brought into court. A t present, 
rule 9 makes the arrest  w arran t the normal means of bringing persons 
charged in indictments into court to be incarcerated or admitted to bail 
pending trial.  Summonses are used at times, often to conserve the re
sources of the marshals’ offices, when no difficulty is anticipated about 
the accused’s surrendering himself. In reverse of the present practice, 
the amendment would make issuance of summons the standard  or rou
tine procedure afte r indictment and would relegate issuance of a rrest 
warrants  to times when a valid reason exists to warrant arrest.
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What is the effect of the proposal? Adoption of the proposal would 
have essentially the same consequences already mentioned. To the ex
tent many persons indicted are  already in custody or have been given 
bail, this proposal would inflict less damage, quanti tatively , than does 
rule 4. Tn addition, the damage m ight be somewhat less also because 
some persons are able, as, for  example, th rough grand jury  witnesses 
who have no obligation of secrecy, to obtain forewarning of their  in
dictment. These differences are not significant, however. I  emphasize 
tha t law enforcement agents cannot always get sufficient cooperation 
from witnesses to be able to file a complaint, and it takes the compul
sory process of the grand jury  to  make many criminal cases, part icu
larly  the most important ones. Tn many such cases the return of the 
indictment is a surprise to the accused. Tha t being so, rule 6(e) allows 
distr ict judges a discretion about sealing indictments to keep them 
“secret unti l the defendant  is in custody or has given bail.” Rule 6(e) 
contains noth ing about a valid reason for  sealing an ind ictment ; yet a 
valid reason would be required for  not issuing a defendant an invita
tion to surrender. Indictments are not sealed arbitr arily  but for the 
very valid general reasons tha t accused felons may flee and then be 
difficult or dangerous to apprehend, and tha t law enforcement agents 
should no t have to be burdened with such unnecessary problems.

For the reasons given, rule 9 should not be amended at all. Again, in 
the event there is an inclination to give more emphasis to the use of 
summonses, tha t could be achieved while preserving the  Government's 
interests by mandating  w arrants only upon the affirmative request of 
the attorney for the Government. Language to achieve such an 
alternative is set forth in my prepared statement.

Turn ing now to rule 16. The proposed amendments to rule 16 would 
change existing pret rial discovery procedure in four major  re spects: 
(1) The names and addresses of all Government witnesses would be 
made discoverable for the  first time; (2) judges would be deprived of 
discretionary control and an ability to require a showing by defendants 
sufficient to reduce broadside requests into specific issues; (3) under 
one view of the advisory committee’s note, beyond the discovery 
precisely mandated, there would be v irtua lly no limit on discovery, 
its regulation being left completely to individual  judges; and (4) 
special hardships would be visited upon witnesses testifying  against 
corporations and other legal entities, contrary  to existing case law.

What are the effects of the proposal ?
The Department of Justice has long been opposed to any rule t hat  

would have the effect of automatically requiring the Government to 
disclose to the defendant du ring the pret rial discovery stage the names 
and addresses of its witnesses.

The reasons for opposing a rule requir ing the disclosure of the Gov
ernment's witnesses are essentially, first, tha t the witnesses and thei r 
families will be thereby exposed to very genuine risks of injury and of 
the application of other pressures designed to obstruct justice;  and, 
second, tha t the disclosure will enable defendants to tailo r thei r de
fenses and otherwise to avoid pi tfall s t ha t should lie in store  fo r dis
honest defenses.

The courts have sustained the Government’s refusals to make p re
tria l disclosure of its witnesses. The Fede ral rules and Federal statutes 
have simila rly not required such pre tria l discovery. There is one pro-
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visi on.  18 U.S .C. 3432, whi ch app lies  only  in  treaso n and capi ta l 
cases, th at  requires a disc losu re of  the nam es and addresses of the  
witnesses, bu t the  req uir em ent is m et by disc losu re 3 days  before  com 
mencement of tr ia l. Th is na rro w provis ion  does no t ma ndate  in trea 
son and  ca pit al cases wh at we usual ly th ink of as p re tr ia l discovery.

Ou r pr inc ipa l concern  wi th the  pro posal  to requir e a pr et ria l reve 
lat ion  of the  names an d addresses of all  known Government  w itnesses 
is th at  such pra ctice wou ld like ly jeopar dize the  safet y and  even the 
lives of many such  persons.  I  do not  make th is  rep res entat ion  lig ht ly  
no r am I  r ef er ring  only t o a re lati vely smal l n um ber of cases involving 
majo r racketee ring figures who hav e mad e na tio na l news. Unf or tu 
na tely. ther e are  too m any  cases to ta lk  about.

La st year in New York,  fo r instance , narco tics traffickers offered 
poli ce officers $100,000 fo r videota pe evidence an d the name of  the  
Gover nment 's chief  witness. In  Wisconsin,  du ring  the  course of an  
inv est iga tion o f a pr os tit ut ion ring, tw o witnesses were m urd ere d a fter  
be ing  given gr an ts  of  immunity  and  some othe r witnesses chose to 
com mit  obvio us pe rju rie s ra th er  than  to give  he lpf ul tes timony . I 
cou ld go on wi th such  conc rete examples. One U.S. att orney sen t us 
a len gth y memorandum , giv ing  specific inst ances of violence  d irecte d 
at  witnesses to  ill us tra te  his  opposit ion to pr et rial  discovery of Gov
ern me nt witnesses, and he ended wi th th is  quotati on  of  Benja min 
F ra nk li n : “One of the tragedie s in life is the murde r of a beau tiful 
the ory, mea ning here the  proposed exp ans ion  of pr et ria l discovery, 
by a  gang o f b ru tal  fact s.”

At thi s po int  whi le I  rest on the  words “b ru ta l fac ts” I  would like  
to  tu rn  to my colleague , the U.S . att orney from the Western Dist ric t 
of  Pennsylvania , who  c ould  give you some of  th ese b ru tal  fac ts, these 
br ut al  exam ples  from his  own experience, an d the  experience of  o ther  
U.S. att orn eys th roug ho ut  the  coun try.  I f  I  m ay,  M r. Ilun ga te , I wil l 
tu rn  to  Mr.  Tho rnbu rgh.

Mr. I Iunoate. Yes. We will  be pleased to hear from him, yes.
Mr. T hornburgh. Th an k you, M r. Chairma n.
Mr. Ch airma n, I appre cia te the  op po rtu ni ty  to ap pe ar  befo re th is  

subcommitt ee again  and I am here  rep res en tin g the  po int  of view of  
the 94 U.S. att orneys  who serve in the trench es th roug ho ut  th is  coun 
try.  And I hope  to prese nt a pract ica l, nu ts and bol ts po in t of  view 
wi th resp ect to the  very rea l problem s th a t ma y be enc oun tered if  
ru le 16(A) (1) (e) in  its  pre sen t for m is ado pte d. I  will  t ry  to deal  in 
facts and  n ot rhe tor ic.

One of the  im po rta nt  vir tue s of ou r criminal just ice system is the  
wil lingness of witnesses to  come fo rw ard when the y have  know ledge 
of  c rim ina l acts. We find th is to be inc rea sin gly  diff icult in these days.  
We  find that  crime rate s a re accord ing  to rel iab le surv eys  con siderably  
less in terms  of rep or ted  crim es th an  of  actual  occur rences, and  it  is 
the feeling  of  those  of  us who must tr y  the  Go vernment 's cr imina l cases 
th at  th is wil ling ness o f w itnesses to  come fo rw ard will be severely and 
adv ersely  affected by the prop osed rule 1 6 (a )( 1 )( E ).  Th is is no t a 
ha pp y sub jec t to discuss. In  tact , the  mere rec ita tio n of some of  the  
fac ts of cases invo lved  has a c ounte rproductive effect because it  te nds 
to hi gh lig ht  an d pub licize the fac ts t hat  the se occurrences are wi th us.

None theless, wi thi n the las t week I  s olic ited  repo rts  from 32 rep re 
senta tive U.S . at torneys’ offices, lar ge  and sma ll, from the  No rth ,



105

South, East, and West sectors of this country, offices that  deal with 
differing constituencies in communities of varying size.

Fir st of all, I think  it is important to note tha t each of the U.S. 
attorneys contacted and responding indicated their  vehement opposi
tion to a requirement to furni sh willy nilly in every case the names 
and addresses of all Government witnesses. The reasons behind this 
had been previously furnished to this committee in the first round 
of testimony given before you in September of 1974.

This time, instead of concepts, we asked for facts, and I will fur 
nish to the committee the results of the report which we put together 
in 3 days. But I would like to summarize some of the salient features 
of that survey taken last week in these 32 representative districts.

There was a chronicle of  over 700, 713 to be exact, specific instances 
of assassination, assaults, beatings, threats, attempts  to bribe witnesses 
and to suborn perjury , the disappearance of witnesses, refusals to 
testify, as well as economic pressure and other forms of harassment 
against Government witnesses in pending  cases, all of this occurring 
without the required disclosure of  the names and addresses of those 
witnesses.

These cases range from the classic organized crime h it or contract 
in major racketeering cases to much more sophisticated pressures 
brought to bear against businessmen, and in criminal anti trus t and 
official corruption cases. These range from terror tactics by the Ku 
Klux K ian to the same type of th reats by Black Muslim organizations. 
They range from cases involving millions of dollars to one case in the 
Western District o f Louisiana which involved the threat of a Govern
ment check of the value of less than $100. And again, each of these 
instances, over 700 in all, are  without the proposal tha t is before this  
subcommittee.

You might ask why do we not  hear more about these things, is this 
not all kind of the terminology that is out of the 1920’s, the rubouts, 
the hi ts, and the like? I must say th at there is a frank desire to keep 
these incidents quiet, not to portray  them in public, not to spell out the 
gory details of incidents that affect all of us in the prosecution of cases 
for the simple reason that  the more publicity tha t attaches to these 
types of intimidations and harassments,  the more likely it is that  w it
nesses will be inhibited in futuro from coming forward with knowledge 
of criminal activities.

There have been positive steps taken to protect witnesses and to 
deter this type of activity within my experience as a U.S. attorney. 
There is a progressive prosecution effort of those responsible in those 
few cases when they can be identified, and there has been an expanded 
witnesses protection program undertaken by the Department of 
Justice involving the relocation, new identities and other ways to 
enable witnesses to be protected.

But, it would be a severe setback to these productive efforts for us 
to have to tell every single witness after  August 1 of this year tha t one 
of the first things  we must undertake  in  preparing  our case for tria l 
is to give their name and address to defense counsel and the defendant.

What is the rationale tha t underlies this proposed change? First, it 
is said th at th is is to promote fur ther discovery, the analogy to the civil 
case. Well, these are not civil cases and it is important to recognize
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th at  a criminal  tr ia l in man y senses is not a search fo r tr u th  in the  
classic sense. There  are  specific con stitutio nal  pro vis ion s which are 
des igned to conceal  the  trut h.  The fifth am end ment righ t of self  in 
cri mination, the  exc lus ionary  ru les  which keep evidence out of cr imina l 
tri al s,  the  fact  th at  the Governme nt has the  co nti nu ing  burde n of 
proof, the  fact  th at  the de fen dant enjoys the  pre sump tion of inn o
cence, he need do nothi ng , he mus t pu t the  Gov ernment to his  case. 
These are  all ext remely im po rta nt  to our  Am erican  way o f ju ri sp ru 
dence , and no one wou ld prop ose th at  they be changed. Bu t, they do  
hi gh lig ht  the  very im po rta nt  differences between a civil tr ia l and  a 
cri mi na l tr ia l and the  fact  that the  search lo r tr u th  i n a criminal  tri al 
is a one-sided m atter.

In  a dd itio n, by definitio n we are d eal ing  in a c rim ina l case with  p er 
sons who are in a po siti on wh ere they have been charge d with n ot bein g 
able  to  observe any  of  the rules. They have no th ing to lose by the  
at tempts o f the ty pe  th at  I  have o utlined  th is m orn ing .

Th e second rat iona le is th e ra th er  cruel jux tap os ition  of the req uir e
me nt to furnish  the  name s and addresses of witnesses  imm edia tely  
foll owed by the fact  th at  you have  a righ t to preserve th ei r tes timony  
bv deposit ion.  I t  seems obvious th at  the  fra me rs ha d in min d in th is 
pro vis ion  th at  if  you have to give  up the  names an d addresses of the 
witnesses,  and expose them to  th is k ind  of a ri sk,  th at  you can preserve  
th ei r tes tim ony in the like ly even t that  the y will  be threa ten ed , in 
tim idated  o r perha ps even assassinated . I  th ink th at  the witness takes 
sma ll consolat ion from  the knowledge  of the  fact  th at his test imo ny 
may o utl ive  his  own exis tence.

Th ere  is a rea l question as to whether or not the  witness will  even 
make it to the  deposit ion,  because if he is s lated to be rubbed  out , or 
assass ina ted , we are req uir ed t o give notice  under ru le 15 of his  name 
and add ress even to get  him to the  deposition. Anyone who has tri ed  
a case know s how dry an d dull a deposit ion can  be whe n it is rea d at  
tr ia l, when it  is contrasted wi th the  tes timony  of  a live  witness.

Fu rth ermore, the re is a very insidiou s possibil ity  th at  next in the  
proposed rule 1G th at  the de fen dant is give n an obl iga tion it would 
seem in  the first  ins tance, b ut  really a  righ t t ha t he does no t have a t th is 
time. A d efe ndant unde r t he  correla tive pro vis ion  is force d to disclose 
his  own witnesses by nam e and add ress  and give  the righ t to depose 
those witnesses. There  is no thing  to pre vent a resourceful  defense 
counsel from lis tin g all of  the Government 's witnesses as his witnesses 
and taki ng  thei r deposit ions, in effect, aff ord ing  him  a kind of  pr e
tri al  tool th at  he has  n eve r had and  does not have at  th is time.

Mr. H fngate. W ell,  would he then have  to vouch fo r thei r cre di
bi lit y i f th ey w ere ca lled fo r tr ia l ?

Mr. T hornburgh. No, no t necessar ily, if  he did  not call them  fo r 
tr ia l. Mr . Ch airma n, if  he  was using i t merely as a disco very  tool. li e  
has no o bligat ion  to  ca ll them at tri al  o r to int rod uce  th ei r depositions. 
I am ta lk ing abo ut cases where the re would no t necessarily be the  
th reat  or  the------

Mr.  I I unoate. I f  the Government  then calls them, wou ld the  de
fend an t’s cross examina tion be res tric ted  ?

Mr.  T hornburgh. Excuse  me?
Mr. H u  ngate. Would the Gov ernment arg ue th at  the defen dant 

list ed these as i ts witnesses?
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Mr. T hornburgh. I do n ot  th in k so. I  t hink  that  a t best he might be 
en tit led  to cauti onary  i nstru cti ons and cre ate  in  th e witness some kind  
of  a qua si cou rt w itness.

Mr. Ray. I believe  th at  in the  new rules of  evidence th at is going 
to be out the window as to  whose witn esses th ey are . In  o th er  words, I 
believe th at  rul e which has  been in effect  is out unde r th e new rules.

Mr. I I ungate. Th an k you, Mr.  Ray. I  am sorry  to in te rrup t. Go 
ahead.

Mr. T hornburgh. F ur thermore,  on the po int  of  rec ipr oc ity , which 
is su jposed to be the leaven ing  influence  lo r those of us who  foresee 
problem s in the prosecutio n of cases, there is a  very rea l quest ion  as  to 
whet  le r the  re cip roc ity  provisions are  co nstitu tional. T hey  we re raised 
and discussed by  witnesses before th is  subcommitt ee in Sep tem ber , and 
I do n ot  pr ofe ss to any gr ea t con sti tut ion al law ins igh ts. Th e v ery  fac t 
th at  th ere  is a p roblem th ere  gives me some cause in t erm s o f th e c orre
lat ive  res ponsibi lity on the  prosecutio n. W ha t we are  rea lly  looking 
at  here  is  th e exchange of a p ound  o f l ead  f or  a pound o f g old  because 
there is v ery  li ttl e use  in the  defense  case in  terms  of d epo sing witnesses 
of or knowledge  of  who is going  to be a witn ess com par ed to  wh at 
migh t be used  by un scrupulo us cr im ina l de fen dants  to ha rass  or  ot he r
wise in tim idate o r dispose o f Govern ment witnesses.

Fina lly , we are  t old th at  the  vehicle of  t he  pro tec tive orde r, which 
reverses the prese nt situa tio n which  makes disc losu re of witnesses the  
exception ra th er  th an  the rule , bu t says th at  a jud ge  on a “sufficient 
sho win g” c an en ter  a pro tec tive o rder,  there i s no ind ica tio n as to  w ha t 
tes t is to be used. Th ere  is no ind ica tio n th at  a jud ge  will merely  re 
quire  a sta tem en t fro m the pro secution th at there is reason  to  th ink 
th at  witnesses may  be in harm. Th e whole m at te r is l ef t up  in the air , 
an d again , ge tti ng  back  to the  pro blem of  deali ng  with  the witn ess 
when  he fir st wa lks  in the  door, it  is no t very sa tis factory fo r myself  
as a pro sec uto r to say to him , well , there is a pos sib ilit y th at  a jud ge 
migh t find if  we m ake a  sufficient sho win g t hat  we do not have to dis
close your  nam e, because th at  is go ing  to  mean no th ing to  him. I t  is 
go ing  to m ean  th at  he has a p oss ibi lity  of  ha vin g his li fe a nd  his  fam ily  
and h is economic existence th rea ten ed .

In  a ve ry in ter es tin g exchange I  th in k between the  subcom mit tee 
and Ju dg e Webste r du rin g the  last  he ar ing at  pages 128 an d 129, a 
mem ber  of  the  subcomm ittee , pe rhap s yourself , Mr.  Ch airm an , asked  
Ju dg e W ebste r wh at  his  experi ence was wi th th reat s an d in tim idat ion 
of  witnesses, and he said while he was a U.S . att orney he used  t o run 
acros s the m all  of  the  time, bu t since  he ha d been on th e bench he 
ha d n ot  seen mu ch o f them . And  I  su bm it th at  th at  is not u npred ict ab le.  
I  th ink the problem is th at  the  court is go ing  to lx? less involved in t he 
proce ss and less awa re, wi th all due  deference , less sop his ticate d about 
the  ty pes  o f schemes tha t might be used to wor k thi s harm on  p ros pec
tiv e witnesses.

Fina lly , it  is said th at  there are  some Sta tes . 22 in all which require 
the  disc losu re of  w itnesses, and th at  t hi s ought to  be the  kin d of  rule 
th at  is sa tis facto ry  in Federal  cases. Bu t I do not  t hink  we can neces
sa rily mutat is muta nd is make th is  leap in to  the Fe de ral court  system 
because o f  a numb er of things. F ir st  of  all.  m any  of  the  cases we are  
involved in. as Mr. Keeney ind ica ted , a re most sign ific ant  cases, serious  
crimes inv olv ing  majo r c rim ina l figures and persons of  gr ea t resou rces

SO-41 rs---- s
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and influence to  reach witnesses. Second, in most  State s the  equ iva 
len t of the  Ba il Re form  Act  is not in effect. Un de r the  Bail Re form 
Act  there  i s no way  fo r the  Federal  pro secuto r to make a case to  keep 
a dangerous c rim ina l d efe ndant in j ai l s imp ly because he is d ang erous.  
We must show th at , a nd  the on ly c rit er ia  is t ha t pr io r to h is co nvic tion  
if  he is l ikely to flee, then  r est ric tive bond prov isions, or  a hig h suret y 
bond or  the  like  insurin g his ja ili ng  can tak e place , but if  his  only  
pro pen sity is to go aro un d bea ting  up witnesses, he must be let  free  
under t he terms  of the Bail Reform A ct pr io r t o convict ion.

Fu rth erm ore, the re has  been no stu dy  of the  expe riences of  these  
22 S tates in th is area. I th ink  an e quivalent  s tud y of the  experience  of 
prosecutors who have been working under th ese rules would be us eful . 
The mere exis tence  of  the  rules  on the  sta tu te  book is not , I do not  
think , persuasive.

Fina lly , I  have got to deal with a ve ry simp le prob lem. T he question 
could well be a sked: “W ell,  w hat  abou t these  w itnesses, yo u can’t keep 
them  secret foreve r, they  have got  to come in some time  and  te st ify? ” 
Th at  is for  su re ! I f  we are  goin g to make  use of  these witnesses the y 
have  to appear in open  cou rt and  t es tify. Bu t I  th ink it is im po rta nt  
to note again  t he  pro vis ions o f the  B ail  Reform Act . After  co nvic tion  
it  is no longer  sim ply  a ques tion of  wh eth er or not the  ind ivi dual is 
likely to flee. It  is also a question of  w hethe r or  n ot he poses a da ng er  
to the com munity  a nd  th e con stituen ts of th at  comm unity, and I th in k 
th at  gives  a cause af te r conv iction when we h ave  exposed the  witness 
to provide  a very st ring en t inc arc era tion requir ement  or bai l requ ire 
ment on a  conv icted de fen dant.

And, final ly, if  worse comes to worse, in the  l as t ana lys is t he  r eloca
tion and  a cha nge  of  iden tity, and othe r pro tec tion fea tur es  can  be, 
uti lize d af te r tr ia l wi th much  g reater  flexibili ty, and  a t much less cost 
than  h av ing  to  p rotec t the witnesses fro m early  on in the  p rose cut ion.

Fina lly , I  th in k I hav e to repeat  the very rea l concern th at  we as 
prosecutors and  law enfo rcemen t officers have, and th at  is bas ica lly  
th at  unless  we are  able to provide prote ction  t o witnesses, mem bers  o f 
the  general  pub lic who are now wi lling  to come forw ard with know l
edge of criminal act ivi ties, unless  we are  able to give them some as
surance  th at  the y will no t be sub jec t to some of  these  713 typ es  of 
harassment and  int im ida tio n and  th e like , we face  a  very rea l r isk  of  a 
fu rthe r fa lli ng  off of the  rep or tin g a nd  th e wi llin gne ss o f th e publ ic to 
pa rti cip ate  in t he  cri mi na l ju stice process.

I than k you fo r the  op po rtu ni ty to  presen t th is  p oint  of view,  and 
I  would re tu rn , wi th the chairma n’s permissio n, to Mr. Keeney.

Mr. TTunoate. Than k you. sir.
Mr. K eeney . Th an k you, Mr.  Th ornb urgh .
Mr. C hairm an, may I  cont inue ?
Mr. ITunoate. P lease.  W e w ill wr ap  i t up  as soon as we can because 

I  want to afford the members  an op po rtu ni ty  to  inq uire and  we have  
anoth er witness. I f  we div ide  our tim e betw een now and  when  we 
be "'n  ge tti ng  call ed to  the floor, we need  to conc lude pr et ty  soon.

Mr. K eeney . Th e law now requires the  giving  of  a very amp le 
degree of  pr et ria l not ice to defend ant s. Th e ind ictme nt its elf  mu st 
con tain  a sta tem ent  of all the  essen tial fact s. De fen dants  m ay then  be 
given bil ls of  pa rti cu la rs , ela borat ing  the  fac ts cha rged . De fen dants
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can use rule 1G to obtain thei r own statements and grand jury  testi 
mony, i f any, as well as copies of reports of examinations and tests, 
and of other books, papers, documents, and tangible objects material 
to the case. Additional discovery is given informally in many cases, 
volunta rily by counsel, sometimes under prodding by judges, and 
sometimes as a result of pretr ial conferences conducted under rule 17.1.

.Mr. II ungate. Pardon  me, Mr. Keeney. This statement is a par t of 
the record. Would you please summarize the part s that you would most 
like to hit for about 5 minutes. T hat  will give us al l a chance to in
quire, and we can see what areas  are  of most concern to the Members. 
Tha t will also afford us an oppor tunity  to  get to  the other witnesses 
who are waiting.

Mr. K eeney. Very good. Mr. Chairman. T th ink we can rest largely 
on what I  have said already, and what Mr. Thornburgh has elaborated 
on with respect to rule 16 and the interrela tionship of rule 15. And 
I think tha t the point tha t we make in the statement with respect to 
witnesses agains t corporate and other business entities is sufficiently 
set forth so that there is no point in my going into them.

I would like to talk just for a couple of minutes, if I may, with 
respect to the alibi provisions. The provisions as presently drafted 
would reverse the procedure, and it would operate to require an ex
change of information on the subject of alibi so as to avert trial 
surprise. But here there is a very significant risk tha t the defendants 
would abuse the  provision, using i t as a discovery device with unjust 
results. And we think tha t there is a serious risk here where defend
ants, by utilization of the alibi provisions which they can tr igge r on 
thei r own request, would find out not only what they can get under 
rule 1G, which is the listing of the witnesses, but they can find out 
which of the witnesses are key to the transaction. For example, there 
might be an agent Jones listed as a  witness, and Agent Jones might 
be a witness to give some technical information or background. On the 
other hand, Agent Jones may well have been the one who made the 
buy in the narcotics case. I t is tha t type of thing we are concerned 
about. The triggering  of disclosure of witnesses and the identity, 
witness identity  and their role in  the case is triggered merely on the 
request of the defendant.

Our proposal, and I understand we are supported by the American 
Bar  Association in this regard, is to adopt something similar  to the 
alibi provisions in the Dist rict of Columbia. Under their  rules the 
trigg ering of the alibi defense and the disclosures th at follow the re
from would be on a demand from the Government, so the Govern
ment would be in a position to control the situation and determine 
whether in any part icula r case i t wanted to risk total disclosure of 
who the key witnesses are, and what their  role is by making known 
to the defendants  the part icular witnesses.

Now, while we oppose the rule as drafted, we would find accept
able—

Mr.  H ungate. Pa rd on  me ju st  a mom ent  the re.  Do I un de rst an d 
th at  if  the Gover nment  m akes no move u nd er  y our pro posed  am end
men t, then  th e de fend an t could  st il l come in  wi th  a su rp ris e alibi 
defe nse ?

Mr. K eene y. Yes, sir , he could .
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Mr. II ungate. I f  the  Government  wanted to find out if lie had an 
alib i defense, they  wo uld have to file the m ot io n'

Mr.  K eeney. Yes, sir.
Mr. I I ung, \te. Hav in g done that , wh at  would  be the  disc overy 

consequences?
Mr. K eeney. Th e discovery consequences w ould  be th at  the  G overn 

ment wou ld have to iden tify which of  the  rule 16 witnesses will  con
tro ve rt the  alib i witnesses. The  Gov ernmen t would  have to give  the  
time  and  place, the  gen era l co ndit ions  with  respec t to  the key si tua tio n, 
and  the n list  its  witnesses, and  the de fen dant would  the n have  to lis t 
the alib i witnesses who would  con trover t that .

Mr. I I ungate. Th an k you. „
Mr. K eeney . Xow. I might add  here t ha t th e fac t th at  the  defe nd an t 

in any  sit ua tio n tri gg er s an alib i, tri gg er s a m echanism prov idi ng  f or  
alib i defense does not require th at  he presen t the  alibi at  the tr ia l.

We would prefer , if  we a re to have a rule  in thi s reg ard,  t ha t it be »
alon g the  lines of the rule  in the  Di str ict  of  Colu mbia which is set 
fo rth  in my sta tem ent .

Mr. Ch airma n, I th ink th at  pr et ty  well win ds up the majo r rule s 
that  I wan ted to  addre ss myself to. W ith respect to the othe r rules, 
we have comments on six or seven of  the  othe r rules, bu t we will 
rely  on the  previous submissions  made by oth er peop le wi th respect to 
those rules, and  we would be ava ilab le fo r quest ions.

Mr. I I ungate. Th an k you, Mr. Keeney.
Mr. Wiggins .
Mr. W iggins. I  would like to dire ct my ques tion  only to your  t es ti 

mony. at  leas t on th is  firs t go-arou nd,  with respec t to rul es 4 and 9. T 
underst and the  prese nt procedure is th at  the war ra nt  is the  nor mal 
process , bu t th at  U.S . attorn eys  have the  opt ion  of req uesting  the  
issuance of a summ ons in lieu of a wa rra nt . Is  th at  cor rec t?

Mr. K eeney . That  is correct, sir.
Mr. W iggins. Does no t the  U.S . att orney exerc ise some jud gm ent 

based upon its  per cep tion of valid  reasons fo r issuin g a summ ons 
ra th er  than  a war rant ?

Mr. K eeney . He  does. sir.
Mr. W iggins. Does not the  new rule  sim ply  tran sf er  t hat  jud gm ent 

to the  ma gis tra te or  the issu ing judge,  if  th at  be the  case, so th a t he 
dete rmines  the  va lid ity  of the  reasons ra th er  t ha n the  U.S. att orney?

Mr. Keeney. Yes, sir.  But  it put s the burden on the  Government  to  •
establish a val id reason fo r req uir ing  the  issuance of a war ra nt  in 
th is pa rti cu la r case as dis tinguished fro m othe r sim ila r cases th at  
miffht  be before the  co urt  from time  to time.

Mr. W iggins. I  un de rst an d that . Ye t the  war ra nt  goes out  over the  *
sig na tur e of a magist rat e, and  I  pres ume th at  it  is his  responsi bil ity  
to see tha t it  is p roperly  issued. And I  can  see some m eri t in pe rm itt ing 
th at ma gis tra te to tes t th e va lid ity  of yo ur  reasons.  A t the  pre sen t 
tim e your  reasons are  unreview able , and you sim ply  ge t a wa rra nt  
unles s you exercise  yo ur  unreviewable discre tion  to  request a summons, 
am T correct?

Mr. K eeney. T ha t is rig ht , sir. T might add . Mr.  Wigg ins , at th is 
po int  in a numb er of ou r jur isd ict ion s it is autom atic  to use a sum 
mons, or  even wh at we call a post card not ifica tion  in certa in typ es
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of  crim es such as tax evasion  where the circums tanc es ind ica te no 
need fo r the  ut iliza tio n of an ar rest war rant . There  is no ind ica tio n 
th at  the y are  go ing  to flee o r oth er circums tances.

Mr. W iggins. We ll now. the basic reasons fo r the  issuance o f a war 
rant , i t seems to  me from  y our te stim ony , a re th at  you a re fea rfu l th at  
the  person to be arr es ted  will flee the  juris dic tio n,  become a fug itive , 
or th at  he  may destroy  evidence or otherwise make  successful prosecu
tion  more  difficult. Looking only to the  second  aspec t of th is ar gu 
ment;  nam ely, the des tructio n of evidence, if  you issue a war rant  fo r 
an arr es t, your  ab ili ty  to accumula te evidence is very  st rin ge nt ly  re 
str icted  now, is it not. to search those areas imm ediately ad jac en t to

, the  de fen dant  him self? Th at is. you cannot use the  ar re st  war rant
as a license to cond uct a full  blown search of th is man's prem ises , can 
you ?

Mr. K eeney . Th at  is correct, sir.  Bu t in th at  connection, I  mi gh t
• point ou t in certa in typ es of cases the  search  of  the  de fen dant  in his  

imm ediate vic ini ty can be ex tremely pro ductive  i f we ar e d ea lin g with 
a gun case, if we are  de aling  in a narcot ics  case or a c ounte rfe iting  case, 
and  somet imes the weapons or the  contr aband, the  ille gal ly obtained  
ma ter ial s are  ke pt  on the  person or in the  imm ediate  vic ini ty ad ja 
cen t to him.

Mr. W iggins. Y our a bil ity  to  get contr aband, and  I am ta lk ing par
tic ular ly  abo ut dru gs, which may be immedia tely  a djacen t to the  p er 
son is sor t of  a beneficial  fallou t f rom  your se arch  to d etermine  wh eth er 
or  not  he has  a weapon to thr ea ten  the officer exe cut ing  t he war rant , 
as T un derst and the law?

Mr. K eeney. Wel l, we have the righ t to  search, not only  sea rch  at 
the  t ime  o f ar rest,  not only  for  con traband , a nd  not only  fo r weapons, 
bu t fo r evidence of the  crime , sir.

Mr . W iggins. Well. I understand the  rat ion ale  j us tif ying  the search 
as a pro tec tion of  the  officer execu ting  the war rant , and you are  not  
obliged to  jus t ov erlook ma tte rs t hat  you find inciden tal to  th at  search . 
Bu t, the basic  rat ion ale  is the  pro tec tion of the  officer who is issuing 
the  war rant , and I thou gh t that  was the  basis fo r Chimel  an d oth er 
cases follo wing.

Mr. K eeney . The basic  reason, you are  righ t, sir , is t he  pro tec tion 
of  the  agent.

Mr. W iggins. Obv iously it would requir e some chan ge in the  law, 
« but I  can see t hat  rat ion ale  would ap ply in the  case of  an officer ex 

ecu ting  a summ ons as well as a war ra nt  fo r the arr es t, and  the  sum 
mons need not  be sent  in the  mai l. I t can  he executed  per son ally  bv
an officer now, is th at  not true?

♦ Mr. K eeney. It  is tru e. sir. Bu t the  summon s does not give any  
au thor ity  to take the  person  into  custody,  does not  give any  a utho rit y 
to  make  a search.

Mr. W iggins. W ell.  I recognize some cha nge  in the  law is required. 
I th ink th is gen tleman is eag er to say  som eth ing?
Mr. Greene. I f  I could. Congressman Wigg ins , the  language  pe r

ta in in g to des truction of  evidence also  covers the  situa tio n where, for 
example, under a summ ons, even if the  police officer serves  it  pe r
sonally  on the  de fend an t, the  de fen dant is stil l in circulatio n af te r he 
receives  the  summ ons, so he has the  op po rtu ni ty  to des troy evidence .
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Fo r example, this provision conventionally vitiates the effect of search 
warrants  in many cases, because on the one hand where you can ar 
rest the defendant for whom you have reason to believe might destroy 
evidence, you take him out of circulation, you can then get a search 
war rant  for his premises, and then you do have a right to search; 
whereas under the proposed revision as it now stands it would vir
tual ly emasculate the purpose of the search warran t.

Mr. Wiggins. Well, I  have not mentioned search warran ts yet, and 
I want to ta lk about that,  but my time has expired. I would like some
one jus t to respond to the question of whether or not it would not be 
wholly appropriate  at the time of the execution of the summons to 
obtain a search warrant, if you can establish grounds for a search •
warrant, and you have almost all of the grounds necessary before you 
can even get a summons.

Mr. Keeney. No, sir, that  is not true. The fact  tha t we have grounds 
to make an arrest does not necessarily give us grounds to make a search. *

Mr. Wiggins. I said almost all of the grounds. The only search that 
you can conduct incidental to an arrest is in the immediate vicinity 
of the person to be arrested. I realize tha t, and tha t continues if we 
do not amend the rule. If  you want a more extensive search you are 
going to have to get a search warrant.

Mr. Keeney. Yes, sir.
Mr. Wiggins. Well. I am just think ing in terms of alternatives 

here, and I would think  tha t maybe we could make some law per 
mitti ng the same kind of a search tha t is incidental to a lawful arrest 
applicable in those cases incidental to the lawful issuance of a sum
mons, because the same rationale applies; tha t is, to protect an offi
cial in the performance of his duties.

Mr. Greene. Congressman Wiggins, if  I  could make one additional 
comment, you suggested tha t rule 4 would switch some discretion 
from the prosecutor to the magistrate or other judicial officer in the 
determination of whether the accused should be arrested or he should 
be summonsed. I  think we should not lose sight of the fact that  dis
cretion on the fundamental question of whether there is probable 
cause to believe that  the defendant committed an offense still lies with 
the judicial officer and, indeed, that  question has tradit ional ly been 
stated as a question as to  whether there  is a probable  cause to arrest.
Tha t is, the question of arrest  has historically, both constitutionally 
and under case law in this country been presumed to be the equiva- '
lent of the  question of whether there is probable cause to believe that 
the accused has committed a crime, and what this provision does is 
to separate those two things.

Mr. W iggins. I have more questions, of course, but T will yield. *
Mr. Htjngate. The gentleman's time has expired for now.
The gentleman from Illinois, Mr. Russo.
Mr. Russo. Thank you, Mr. Chairman.
Having  been a prosecutor with the State's  attorney’s office back 

home, I would like to comment on some things  that I noticed th at are 
different between the State’s courts and the Federal courts. It seems in 
Illinois the State gives the defendant  everything and the Federal 
courts do not give the defendant anything. When it comes to the rules 
of procedure, as far  as discovery is concerned, it seems as if  the Su-
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prem e Co urt  sets  the  guidel ines, nnd then (he State  cou rts go over
board and the  Federal courts do not. In view of the States which have 
a Horded de fen dants  broad  di scovery and a summons  procedure, do you 
believe these procedures will wor k in the Federal  system?

Mr. T hornburgh. Well,  Congressman, you, a s the exp er t on the  I ll i
nois  S ta te  co urts, and  I . the speaker, as an expert only on the Pennsyl
vania  St ate cou rts,  I do not know. I  th in k th at  it wou ld dep end  on 
the  j uri sdict ion . I th ink  some of o ur  fel lows as prosecutors w ould  com
pla in th at  thei r Sta te pro cedura l rule s are somewhat  less for thc oming  
tha n the  F edera l c riminal  rules. In  fact , th at  ha s been a fre quen t obser
vat ion  in my own Sta te,  th at  the  Fe de ral rules are looked upon as a 
more for thc om ing  type of cri mina l pro ced ura l rule . But  I  do not  
know the  ans wer to the ques tion,  if  such is the  case, why there  shou ld 
be.

Mr. Ri jsso. Most penal codes in your  model rule s of pro ced ure  pro
vide f or  more d iscovery, and  th ey provide f or  the  issuance  of  summ ons 
ra th er  th an  ar re st  wa rra nts in itial ly.  It  seems th at  the  St ate cou rts 
ad op t th at  a pproa ch bu t the F ed eral  courts seem to fight tha t,  an d I  am 
tryi ng  to figure out why it is used so rea dily in the St ate court s and  
opposed so qu ickly in the F edera l courts. As a prosecutor. I  can  a pp re 
cia te the  problem s you face. In  many cases t hat  I  t rie d I have ha d the  
problem  with witn ess int imida tion, but  you would sti ll have t he prob 
lem aft erwards . After  they  tes tif y you cannot gu ara ntee  t he ir  s afe ty.

Mr. K eeney . T ha t is anoth er prob lem though, M r. Russo, a ft er  they  
tes tify. We  have a very  extensive pro gra m,  and  as Mr.  Th ornb urgh  
pointed o ut, it is much easier t o pro tec t them  a fte r they  te sti fy . W e can 
relocate  them  and give them a new iden tity and  so fo rth . We have 
lit eral ly  hundred s of people th at  we have  had to pu t into th at  sit ua 
tion . Our  conc ern here is to prote ct them  at the  most  acu te stag e, the 
pr et ria l and  the t ria l stage .

Mr. Rx jsso. B ut,  out of fai rne ss to the  defen dant,  do you th ink th at  
he should be ent itle d to some no tice as to  who is goin g to test ify  against 
him so that  he can adequate ly p repa re  his defense  ?

Mr. K eeney . W e give the  notice to the  de fen dant unde r rule 16, we 
give some notice to the de fen dants  as to witnesses. I am af ra id  I am 
no t get tin g the ful l pu rpor t o f yo ur  question  here.

Mr. Rus so. We ll, I just feel th at  more  discovery is needed in the  
Federal  courts. I do not know if  it var ies  from  distr ict  to di str ic t, bu t 
in my distr ict  i t seems th at  th e co mp laints  I  receive f rom the a tto rne ys 
are  th at  discovery is almost lackin g, and they feel th at  you can sim
pl ify  lit iga tio n, you can sho rten tr ia ls , you can avoid unneces sary  
dela ys in tri als , and th at  is where  I th ink we have to cut down on the  
amount of time between ar re st  an d tr ia l if  the  de fen dant  is the re 
given sufficient discovery. Maybe not as bro ad as the  discovery which 
has  been p ropo sed.

Mr. K eeney . W ha t we a re opposing is ma ndato ry disc losu re of all 
witnesses. Th ere  is a g rea t deal of  disclosure  u nder the  p resent  system. 
I here is vo lunta ry  disclosure  bv U.S. att orneys  in ind ividual cases. 

There  is othe r discovery which is brou gh t about by the  pr od ding  of 
the U.S. di st rict  cou rt. W ha t we oppose is the  disc losu re of all wi t
nesses, a manda tory  requirement  th at  the  names  of all witnesses be 
disclosed.
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Mr. T hornburgh. I would jus t underscore th at , from my point  of 
view as a prosecutor, th at  our practic e, and I  th ink the  pra ctice of 
most U.S. att orneys  in the  vast majo rity of cases is to open t he ir  files 
to the  c rim ina l de fen dants  on a vo lun tary basis, and large ly as a m at 
te r to induce plea s, and in over 80 percen t, nearl y 90 percen t of  the  
cases that  are disposed  of in the F edera l courts .

Mr. Russo. Does that  procedure vary from di str ic t to distr ic t?
Mr. T iiorxburgii. It  may , but I do not th in k th at  the  pri nc ipl e is 

observed or  no t observed in some areas. It  m ay va ry in term s of  degree. 
W ha t I am spe aking  about here is the  righ t in those cases w here  th ere  
is a very real th re at  invo lved  to witnesses, and  to the sanc tity of the  
process to not impose a mandato ry,  w illy -ni lly  d isclo sure  o f witnesses 
in every  case. I f  1 were a defense counsel I would like to have  all of 
the  witnesses nam ed, sta tem ents, et cetera. By the  same token, as a 
prosecuto r I would like to be able to get  a sta tem ent  from the  de 
fen dant.  I cannot , and  quite pro perly  so. unde r our  gr ea t Bi ll of 
Rig hts . Bu t I  th in k when you pu t it in terms of just say ing  well, let 
us just open eve rybody 's file, an d we will sit down around the  tab le and 
see what the fact s a re here , you ignore the  real s tree t-level  re alit ies  th at  
you as a p rosecu tor  are  fam ili ar  wi th.

Mr. Russo. I do not agre e. I)o not  m isu nders tan d me. I  do  not  agree 
in ope ning up the  entire  files, because I am stil l a prosecutor at heart .

Re turning to rul e 4. do you th ink it would be wise to issue a sum 
mons for nonvio lent  c rimes ra ther  tha n arrest wa rra nts ?

Mr. Keeney. We  do issue  summonses very frequently  in connection 
wi th nonvio lent  crimes.  As a m att er  of  fac t, the  example I gave of  the 
income tax , in a lot of jur isd ict ion s we almo st autom atical ly issue a 
summ ons, just a pos t ca rd to the  de fen dant to come in in connection 
wi th nonvio lent  crimes. But  th at  would be, 1 am sor ry,  I am ta lk ing 
abou t an ind ictme nt sit ua tio n ra ther  tha n a com pla int situa tion.

Mr. Russo. I do not have  any fu rthe r ques tions. Th an k you very 
much.

Mr. H ungate. Mr. Ily de .
Mr. H yde. No questions.
Mr. H ungate. M r. Man n?
Mr. Mann. Mr . Greene,  pursu ing  to a smal l degree the line th at  Mr. 

Wigg ins was on, in the  case of a summ ons—well,  I am ta lk ing abo ut 
a search wa rra nt . W ha t fu rthe r basis  fo r a sea rch  is the re when you 
ar re st  someone and when you serve th em w ith  a su mmons? Wha t is  the  
difference?

Mr. Greene. Well , for example, the re is a doc trin e of law known as 
the  plain-v iew doct rine which indicate s th at  when  police officers, when  
the  police ar rest the ind ividual,  a ny th ing which the y see in pla in view 
at  th at  point may  be seized. Now, it may  well be th at  the pla in view,  
the pla in  view of  a prem ises  o r an area  where  a defen dan t is loca ted 
may also pu t them onto probable cause to believe that  the re is othe r 
evidence in that prem ises  that  could  be seized, alth ough they do not 
observe  it in plain sight at th at  p oint. Bu t, it is a sufficient obse rva tion  
to  give them probab le cause to obtain  a search war rant  fo r those 
premises.

Mr. Man n. W ell,  we are  still  relyin g on th at  inc ide nta l fal lou t by 
taki ng  a person int o cus tody that  we would not get from ser vin g a 
summ ons to give  us a lit tle  fu rthe r basis  to requ est a s earc h war rant .
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Mr. Greene. W ell, clea rly if  the  officer served the  summ ons per son 
ally and  observed the same th in g in pla in  view he cou ld sti ll get  a 
search warrant . Bu t of course , the  search  wa rra nt  wou ld be me ani ng
less at th at  po int . I would sub mi t, in a large  majo rity of  the cases be
cause the  def endant is not tak en  out of cir cu lat ion , and whate ver  
evidence might  have  been secreted  on the  premises pro bably  will not be 
the re when the  police get there  to execute the  war rant .

Mr. Man n. I clea rly un de rs tand  what you are  s aying, and  T clea rly 
underst and also the inc ide nta l benefits th at  we get from ar resti ng  
people, ft looks like the re oug ht to be a be tte r way. Of  course, when 
you serve the  summons, as you ind ica te,  he has  got rime  to go to the 
office, or back down to the jo int , or most anywhere  to cover  up his 
evidence a l itt le  b it. or maybe even con tact  a witness o r two on var ious 
thi ng s in ord er to hamp er the  pro secutio n when you have jus t served 
him with a summons. I recog nize that . And I recognize th at  the  inc i
den ts th at  come from  the  benefits of ma kin g an ar re st  and  holding 
him in cus tody give the mean s of  the  law a lit tle  bi t of ex tra  clout , 
because they can take advanta ge  of  w hat  they have  discovered by ta k
ing  him  into custody  for som eth ing  th at  he m igh t have  said  a nd  t rv  to 
get a li ttl e more evidence while  he is being held .

M r. Greene. Congressm an Mann,  w ith  all  due respect. I  submit that  
the  proposed rules 4 a nd 9 tu rn  the constitu tio na l pro vis ion  with re f
erence  to  need fo r probab le cause  to arr es t on its head . I th in k th at  we 
cannot for ge t th at  before the re can  be an arr est  or  a summons the re 
has  to be p rob abl e cause to be lieve the accused has co mm itted a cr imina l 
offense. Wh en a police officer ar re sts  a man  on the  str ee t wit hout a 
wa rra nt , he can still  ar re st  him if  he has  pro bab le cause  to believe 
th at  the de fen dant  has  com mit ted  a criminal offense and. indeed, in 
the  case of  / ni ted States  v. Robin son . the  Supre me  Court  extended 
th at  pr inc iple even to where the police arrest an indiv idu al fo r a 
traffic offense which is a n offense fo r which they would otherwise  have 
reas on to tak e him  into custody. So T th in k we should not  lose sig ht 
of the  i ni tia l req uir ement s t ha t there be pro bab le cause to believe that  
the  de fen dant has com mitt ed a criminal offense, and  th at  we shou ld 
view the  ar re st  or  the  summ ons que stio n in th at  con text ra th er  than  
in the  c ontex t of the  police jus t bein g able  to use the  ar rest procedure  
to obta in addit ion al evidence.

I t is a tra di tio na l par t of  ou r jur isp rud ence th at  when  people 
commit crim es the y can be arr es ted  and det ained fo r those crimes.

Mr. Man n. T hat  is all very in ter es tin g. But  I am jus t ar tic ul at ing 
wha t you are  not , and  t ha t is the  p ros ecuto r’s f ru st ra tio n th at we have 
to rely  upo n some lit tle  fal louts  from arr es ts of a com ple tely  non
violent per son , th at  the re is no pa rt ic ul ar  reason to tak e into cus tody 
because we wan t to gain the  ad vanta ge  of the  ar rest an d all of  the 
illegal  lit tle  hit s and  pieces th at  mi gh t come from  it. Now.  t hat  is the 
bad pa rt , and  you have  also told me th at  because of all of  those lit tle  
bit s and  pieces we are  in a be tte r positi on to get  a sea rch  war rant . 
Well, it  shou ld not be th at  way.

Mr. Greene . I do not at  all th ink.  M r. Congres sman, th at  t he  pros 
ecut ion should  rely on any  ille gal  evidence  th at  is o bta ine d, and I do 
not th in k the  presen t law en titl es the  prosecutio n to do th at  nor, of 
course , wou ld the p rop osed revision.
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Mr. Man x. So we are  jus t str etch ing it a lit tle  bi t if we exerc ise 
th at  a rre st and th at  r ig ht  to check on a weapon in order to make pla in  
view of the  s til l, or plain view of som eth ing  else, and  th at  then  gives 
us the  basis  on which to go and  g et a search wa rra nt . You have done 
exactly  wh at I said , you have  tri ed  to circum ven t what is a t oo s tri ct  
rule perh aps with  re fere nce  to search and  seizure.

Yes, Mr.  Tho rnbu rgh.
Mr. T hornburgh . C ongressm an, could I thr ow  jus t one ad di tio na l 

fac tor in here . Th ere  is a poten tial  problem  here  th at  is vex atio us in 
term s o f th e economy o f t ime and  l itiga tio n in the  court s. Im ag ine the  
situa tion, fo r example, where an ar re st  is autho rized  on a findin g of 
probable cause th at  a crime has been com mit ted, and  the  w ar ra nt  is 
issued  on a findin g of  a val id reason fo r use of  it, and  evidence  is 
seized. I t does  not  ap pe ar  clear as  to w hether  or  not th at  evidence mi gh t 
be suppres sed , not because the re was no probab le cause, bu t because 
the re was no va lid  reason for  the issuance of  t he search war rant , and 
what we a re doing  he re is in tro ducin g anoth er  whole field of po ten tia l 
lit igat ion over the  exc lusionary rule s by say ing  sure, the re was prob 
able cause to th ink he committ ed a crime, bu t the re was not  enough  
valid  reason to use the arr es t war rant . An d you have  int rod uced 
anoth er whole stag e of  liti ga tio n over the  int rod uction of evidence in 
a needless wav wi tho ut any real showing the re is a necessity.

Mr. M ann. I agree.
Th an k you,  Mr.  Chai rman.
Mr. K eeney. You focused on just  one of  the  aspects  of the  argume nts  

th at  we have  made wi th respect to requ iri ng  th at  the  summ ons be 
uti lize d as a mat ter of course. There  are  oth ers , and  the  one th at I  
would  e mph asize most  s trongly is g iving  th e pro secuto r t he discre tion 
to uti lize  a war ra nt  pa rti cu larly  in those situa tions  whe re we are  
dea ling with a d anger ous ind ivid ual . An d it lessens  th e degree of  risk 
if the  law enforcement  officer is going  to ar re st  somebody who is not  
awa re he is b eing arr ested.

Now, I  rea lize  th at  the  counterarg um ent to  that  is well, if  he is a 
dan gerous  perso n you will be able  to  make yo ur  sufficient show ing, but  
we would  not necessa rily.  We would not be able  to  d ist ing uis h betw een 
bank rob ber  A and bank  robber  B. And  as I un derst and the  rul e, it 
would no t allow us to autom atical ly get  an ar re st  war ra nt  fo r eve ry 
ban k robbery  t hat  i s comm itted . I th in k it  is a prob lem when  you are  
sh ift ing the  burde n to the Governme nt, and the  Government  cannot  
meet it in every case, and it is going to result  in a high  numb er of 
fug itives,  i t is goin g t o result  in  F edera l agents bein g severely in jured 
and  kil led in si tuati on s where they need no t be.

Excuse me.
Mr. H ungate. Th an k you. Do I  un de rst an d th at  you are  ra th er  

strongly  opposed to rul es 4, 9, 12.1, and 1G in thei r presen t form?
Mr. K eene y. Yes, sir.
Mr. H ungate . Does th at  mean  you migh t be able to live wi th the  

others?
Mr. K eeney. We find them  less object ionable, Mr. Ch airma n, and 

we would rely  on the  comments th at  we p ut  in  previously wi th resp ect 
to them . Ou r pr im ary focus  here  tod ay  are  on the  rules th at  we have  
addressed  ourselves  to.
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Mr. I Iungate. I  take it—and I  am not overlooking tha t you stand 
by your previous statements on other rules—tha t those I named are the 
ones of great concern to you ?

Mr. K eeney. These are the ones of great concern to us; yes, sir.
Mr. II ungate. Mr. Russo made a suggestion tha t rules 4 and 9 

distinguish between violent and nonviolent crimes. A\ ould you have a 
different position if they did ?

Mr. Keeney. W el l/1  still have a problem. You say nonviolent 
crimes, and nonviolent crime can be committed by a violent person.

Mr. I Iungate. Or a violent crime by a nonviolent person, I  guess.
Mr. Keeney. It  is true. We very strongly would prefer  tha t the 

status quo be maintained, and tha t the discretion as to whether or 
not a warrant  shall issue resides in the Uni ted States attorney.

Mr. II ungate. If  the Congress has a strong sentiment to agree 
with the policy of proposed rules 4. 9, 12.1, and 16 you have suggested 
alternatives that  would be preferable to the drafts now before us?

Mr. Keeney. Yes, si r.
Mr. I Iungate. In the case of rule 12.1, notice of alibi, you find the 

Distric t of Columbia rule preferable?
Mr. Keeney. Yes, sir.
Mr. II ungate. What about the mental examination par t of it;  do 

you object to tha t or is that all right ?
Mr. R ay. I recall from my previous testimony last fall, Air. Chair 

man, tha t we believe that the rule should be modified so tha t the 
judge would not be precluded from having an additional examination. 
The rule as written  may be construed as limiting that.

Mr. I Iungate. That is right. I recall that now. Thank you.
"Would you explain your comment on page 6 of your prepared 

statement tha t under 12.1, a magistrate runs a serious risk of reversal 
if he authorizes a warrant instead of a summons.

Air. Keeney. Yes, sir. We think  the rule creates additional legal 
problems as to whether or not his action in issuing a warrant was 
justified under the circumstances.

Air. IIungate. How would tha t just ify a reversal ?
Air. Keeney. It  might result in reversal if he issued the warrant, 

and the warrant resulted in-----
Air. II ungate. Discovery of evidence?
Air. K eeney. Discovery of evidence and the evidence is suppressed.
Air. Ray. Air. Chairman, might I say jus t one word here. Aly prob

lem in the distric t tha t I come from, and for Air. Russo’s benefit I 
have been a State prosecutor, and been in the Federal justice system 
since 1961. and a good many State’s at torneys have been prosecutors 
who have been submitting these, but the problem here is tha t we are 
introducing into the system here something which instead of having 
speedy trials  we arc going to raise issues which really contribute 
nothing really to the guilt or innocence of people, and bog down the 
system. And this is the problem I have, is when we get into creating 
rights  which are not required under the Constitution tha t we are 
going to flood the courts, and the critical stages of speedy tria l, and 
our appellate courts are already at the breaking point. And I per
sonally think that if we are not deal ing with constitutional rights tha t
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we oug ht to look ha rd and fas t as to rea lly wha t these thi ngs rea lly 
do to  get at the trut h of a case.

Mr.  H uxgate. Wel l, we have  been ta lk ing abou t the  ban k robber  
th is morning. I supp ose one of  our  prob lems is th at  we are  dea ling 
with an alleged ban k robb er. Of  course, th is fellow is goi ng to go to 
ja il under the  war rant  system, and some alleged  ban k robb ers are 
acq uitt ed.  AA'e have to conside r that we have  not  rea lly  determ ined 
that  someone is a b ank  rob ber  un til  he is tr ied .

Mr.  Greexe. Mr. Ch airma n?
Mr.  Huxgate. Yes.
Mr. G reexe. AA’ith  reference  to tha t s tate ment, as I  th in k M r. T ho rn 

bu rg h ind ica ted , the  convict ion rate fo r these kin ds  of offenses not  
only  suggests th at  t here is a su bstant ial like liho od of g ui lt in a ny given 
case but, o f course, there has been a de termination a gain,  I  w ould  no te, 
o f probab le cause to believe  th at  the  accused  has com mit ted  a crime. 
So alt hough he has  not  been conv icted , there  has been evidence sub 
mitted  to tl ie m ag ist ra te or anoth er jud ici al officer.

Mr.  H ungate. Yes. and  unde r the rules as p rop ose d would it no t be 
poss ible  for  the  ma gis tra te to make a de ter mi na tio n th at  the  same 
man should be ar res ted  because of the existence of  th e same fac ts?

Mr.  Greexe. Ex cuse me?
Mr . H uxgate. Cou ld he not  have enough fac ts, so th at  he migh t 

under the  rules as proposed say th at  the re is a va lid  reas on fo r an 
ar re st  w arrant  ?

Mr. Greexe. AATell, he certa inl y could.  Bu t one of the ------
Mr. H uxgate. AA’hy is he no t the rig ht  one to do th at ?
Mr. G reexe. AVell, one of th e very problem s is w ha t is  a va lid  reason. 

Th ere  is no definitio n, fo r example, of va lid  reason in the  prop osed 
rules. The  American Bar  Associa tion  Cr imina l Ju sti ce  Section  will  
propose  one to you lat er,  wh ich  we fra nk ly  find very distu rb ing be
cause it requires not only  th at  the  man  be charg ed  wi th a crim e of  
violence to find a val id reason to ar rest him , bu t it also requires th at  
there  be reason to believe  t hat he is g oing to des troy evidence, or  flee, 
and  if  he is no t charg ed wi th a crime of violence, even if  you th ink 
he is going to flee or  des troy evidence , you cannot ar re st  him  unde r 
the  proposal. An d, of  course, the  lit iga tio n problem  th at  Mr. Keeney 
spoke  of in terms  of  ap plyi ng  the  exc lus ionary  ru le to exclude evi 
dence seized, where the re  is no valid  reason found, is also a conceivab le 
problem  and  accounts  fo r the reason th at ------

Mr.  H uxgate. On pag e 14 of the  prepared  sta tem ent, you discuss 
the  w itness list provision.  M y dim recollection  o f m y pro secuting days 
in Missouri  is th a t if  T did  not  endorse those felony  witnesses on the  
inf orma tio n the  req uir ed  len gth of  time  before  tr ia l I  could  not call 
them. I have  some t rou ble  w ith  y our  compla int like  Mr. Russo  has. I t  
seems to me th at  o ur  S la te  procedure alr eady  prov ide s m ore d iscovery. 
Let me ask you abo ut the  3-day window—an d th is is tru e in capit al 
cases ?

Mr. T tiorxburgii. C ap ita l cases.
Mr.  H uxgate. I n those cases, you have to reveal all of  the  wi tnesses, 

but only  w ithin  3 day s of tr ia l. AA’ould  a change  lik e th at  in rules 4 
and  9 be helpful or  no t h elpf ul  en ough  ?

Mr. K eexey . It  would be b etter.
Mr. H uxgate. Mr. Th ornb urgh ?
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Mr. T iiornbvrgii. We are hanging by our fingernails, Mr. Chair 
man, and I think  when you look at the situation tha t this rule en
visions. such a provision would look pretty good. But again, I think 
from the point of view of the parti cular case th at we are wondering 
about-----

Mr. I Iungate. Are we not getting a high conviction rate?
Mr. Thornburgh. Yes, 1 think we are getting a high conviction rate 

due to a lot of pleas, whereas I indicated we do open our hies. Those 
are not the cases that I am really worried about. I think  that  the 3- 
dav proposition has one thing to recommend it, and tha t is that  it 
reduces the exposure of the witness, but— —

Mr. IIungate. And you have to protect him a fterw ard anyway.
Mr. Thornburgh. Yes indeed. I  am just trying to, and maybe I  am 

oversta ting my case, but I want to avoid any perception of th is sub
committee that we are a bunch of paranoids  coming in here raising 
parades of horribles. These are very real questions, and we feel them 
very deeply, and I take it unto myself as a very rather heavy burden 
to speak 'for all 94 U.S. attorneys, but I  assure you these are not raised 
lightly.

Mr. I Iungate. The committee appreciates the concerns.
Now you state th a t: “addit ional  discovery is given informally in 

many cases, voluntarily by counsel, sometimes under prodding by 
judges, and sometimes as a result of pret rial conferences under rule 
17.1.” Now, if this is done in a vast majori ty of cases, then why can 
we not formalize it. Would we not really be just damaging a very small 
area, i f any? Is that  not r ight?

Mr. Thornburgh. Not by the numbers. Mr. Chairman. I think  when 
you get into the cases we are concerned about, they are really the most 
significant and substan tial criminal prosecutions tha t the Federal 
Government, Department of Jus tice undertakes. There are cases where 
the resources and influences-----

Mr. II ungate. Xow, what happens where the case is one of those in 
which the defendant is not going to get any informal discovery—it is 
not going to come voluntarily from counsel, and the judge is not 
prodding. Your statement says th at the defendant has his own fund 
of knowledge to bring to bear on the matter. Well now, i f he has got 
me for a counsel he has a small fund and he is overdrawn.

Mr. Keeney. Well, he knows the facts. lie  has got an indictment 
which charges him with committing a crime, and the time, place, and 
circumstances are either set for th in detail in the indictment,  or he gets 
a bill of particulars with respect to it. So, he knows a grea t deal about 
star ting out, even assuming he is an innocent defendant, Mr. 
Chairman.

Mr. II ungate. Air. Hutchison has a question tha t Ms. Holtzman 
wanted us to raise. You may respond in wri ting, if you wish.

Mr. Hutchison. The question refers to material on page 8 of  your 
prepared statement, and also to part of a letter dated June  17 from 
the Attorney  General. Mr. Saxbe, which is reprinted in our commen
tary. The letter states. “The Department of Justice  had the oppor
tuni ty to comment on the preliminary draf ts disseminated by the 
Judic ial Conference, but the final draft  submitted to Congress did not 
receive a review and consideration by this D epartment.”
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Ms. Iloltzm an would like to know in view of the statements in the 
lette r and on page 8 of your prepared statement what was the Depart
ment’s role in draft ing these rules. The Depar tment has a representa
tive on the Standing Committee of Rules and Practice and 
Procedure  ?

Mr. G reene. If  I  could, Mr. Hutchison, what essentially happened 
was early on in the drafting of these rules, during the  first and second 
preliminary drafts, as I understand it, the Department was actively 
involved, as you have indicated and as Congresswoman Holtzman has 
indicated in the drafting of the rules. But when they went back to the 
court for the thir d draf ting, and tha t thi rd dra ft was eventually 
promulgated, as I understand it in the final proposal to the Congress, 
there were some very significant changes which were made without 
consultation either with the Department of any of the other bar 
groups.

For example, I know the American Bar Association was very *
disturbed  tha t they were not consulted in this process and, for example, 
the changes in rules 4 and 9 tha t they are concerned about and some 
of the broader discovery provisions were not included until  that  final 
draft. [See Department of Justice  response by let ter dated March 31,
1975, p. 121.]

Mr. H utchison. Who prepared that  final draft ? Are you referring 
to the Standing Committee or the Supreme Court?

Mr. Greene. I am refe rring to the Supreme Court.
Mr. I Iungate. Mr. Wiggins.
Mr. Wiggins. I just want to touch upon a problem tha t I see that you 

have not commented upon in your prepared text. At  the present time, 
if a warrant  is issued, and i f a person taken into custody and released 
pursu ant to the Bail Reform Act or other appropria te statutes and 
flees the jurisdiction and remains a fugitive for such a period of time 
tha t the original prosecution has grown stale and you cannot proceed 
on tha t prosecution, you do proceed under the bail jumping statutes or 
something to that  effect, is tha t true? And if t hat  is true, are you satis
fied that t hat  statute is broad enough to cover the case of a person who 
flees the jurisdiction following the issuance of a summons without 
being taken into custody?

Mr. Ray. No, it does not cover summonses.
Mr. Wiggins. I t would seem that that is something that  this subcom

mittee ought to look into if it  would leave you without any weapon at •
all to prosecute a person who has been issued a summons and then
there after  became a fugitive  for such a length of time th at the basic 
prosecution cannot proceed. Would you not agree?

Air. Ray. Yes, I  would agree. And one other thing tha t comes to *
ligh t along in this area and it jumps on over afte r tria l, under the Bail 
Bond Reform Act, you know, the burden is on the Government to 
show why a person should not be out on bail, and once we get a con
viction, of course, under the Federal Rules of Appellate Procedure 
the burden does shif t, so we are a little  bet ter off under the appellate 
rules once we do ge t the conviction. But I do agree with what you 
said.

Mr. Wiggins. Thank you.
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Mr. H ungate. Tha nk  you, gen tlem en. I notice on page  17 of  your 
prepared  sta tem ent a more philos oph ica l issue th at  also gives me 
trou ble . A tr ia l should  be a search fo r the  tr u th  and  not  a game. Mr. 
Th ornb urgh  touched o n the fac t t hat  we have  o the r policie s th at  affect 
the  search fo r th e tr ut h.  Ever y tim e I  face that  prob lem I  re ad O edipus  
Rex  aga in and won der  what the  t ru th  is, or when  we a re ever blessed 
to know it. Some thing I th ink which may be ap prop ria te  is in the  
Am eric an Bar  Associa tion  sta nd ards  on the  admi nistr at ion of crimi 
nal  just ice.

The lawyer knows that  his system of procedure is man-made and not exclu 
sively oriented to the discovery of absolute  tru th.  It  is subject to limi ting rules

• directed to h igher values and larger purposes than  a  system which might guara n
tee the  conviction of every transg ressor. Ju st  as we rejec t, for example, tor tur e 
and other techniques which are inhumane, we also reject cer tain  modes of in
vestigat ion, which although not inhumane are incompatible with values  of a 
free people. The Cons titution forbids various investiga tory mechanisms which

• would be highly efficient, the general wa rra nt being only one of these. Moreover, 
a man-made system inevitably finite and fallible must provide safeguards to 
accord this  fallibility proper  recognition. Since some error is inevitable, the 
common law adversa ry system delibe rately  chooses to er r on the side of risking 
acq uitt al of some who are  guilty in orde r to make near cer tain  that  no one 
innocent person will suffer conviction.

Of  course, as pro secuto r your du ty  is, as is th at  of de fend an t’s 
counsel also, to see th at  th e innocent are  not convicted .

Mr. Thornburgh . May I suggest , Mr.  Ch airma n, it mi gh t be ap 
prop ria te  to fac tor  i nto  t ha t ana lys is a considera tion  of the wel l-be ing 
of members of the  g ene ral public who must come forward  and  tes tif y 
in open cou rt abo ut wrongdoing,  fo r wi tho ut them  the re would he no 
prose cutions.  An d if  we are going to dr y up th at  source  by exposing 
them  ear ly on in the  process to the  typ es of  depre dation th at  1 have 
hin ted  at  to day , I  th ink we may be e xa lting  the t ru th  searc hing process 
on the  oth er side of  the fence.

Mr. H ungate. The  94 U .S. att orneys  chose wisely . Mr. Th ornb urgh .
Mr. T hornburgh. They did  not have any  choice, M r. Hu ng ate .
Mr. H ungate. Tha nk  you g entlemen very much .
[The following  le tte r is in response to a ques tion  raised by Hon . 

El iza be th Ho ltz man  (see p. 119 -120):]
D ep artm en t of  J u st ic e , 

Washington, March 31, 1975.
Hon. William L. Hungate,

# Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, House
of Representatives, Washington, D.C.

Dear Congressman : This  is in response to your requ est that  the Depa rtment 
of Just ice  explain  its role in the development by the  Judi cial  Conference of the 
United States of amendm ents to the Federal Rules of Crimina l Procedure.

♦ The Assistant  Attorney General in charge of the  Criminal Division is an ex 
officio member of th e Advisory Committee on Criminal Rules of the Judicia l Con
ference. By v irtue of t ha t fact, the Department has  consistently played an active 
par t, along with o ther  segments of th e bench and  bar.  in the development of recom
mendations  for amendments  to the  c riminal rules. The  Depa rtment of Jus tice  is 
not represented on the Standing Committee on Rules of Prac tice  and Procedure, 
which reviews the  work of the Advisory Committee, with the  power to make 
ame.-.dments there to, and then tran smits its recommendations  to the  Judicial  
Conference and then to the Supreme Cour t fo r consideration and ultimate  promul
gation pur suant to the enabling acts, 18 U.S.C. 3771, 3772. Notwithstanding our 
lack of formal represen tation on the Standing  Committee, the Departmen t has
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ge ne ra lly  en joye d a fr u it fu l re la tion sh ip  w ith  th a t Co mmittee  an d is re gu la rly 
co nsul ted , alo ng  w ith  othe rs , as  t o an y su bst an ti a l ch an ge s to he mad e to proposed  
ru les by th a t body .

In  the pr es en t in st an ce  inv olvin g th e am en dm en ts  pe nd ing be fo re  y our subc om 
mitt ee , the prob lem —a s ou tli ne d in  ou r re ce nt  te st im on y— is th a t th e S ta ndi ng  
Co mmittee  fo r som e reas on  dep ar te d from  it s cu st om ar y pra ct ic e an d fa iled  to 
so lic it th e views  of  the D ep ar tm en t an d th e leg al co mmun ity  with  re sp ec ti o  ve ry  
su bs ta nt iv e ch an ge s it  mad e to pro posed Rules  4 an d 9. Ac cording ly,  th e Su prem e 
Cou rt,  wh ich  pr om ul ga te d th e Ru les as su bm it te d by th e St an di ng  Co mmittee , 
did  no t ha ve  th e benefit  of ou r co mm en tary  or  th a t of th e bench  an d bar on thes e 
revisio ns  of th e  Sta nd in g Co mm itte e. Th e D ep ar tm en t be lieves th a t th e  fa il u re  
of the Sta nd in g Com mitt ee  to  see k it s vie ws  an d thos e of  th e re sp on sibl e leg al  
comm unity  on th e prop os ed  chan ge s was  unfo rt unate  a nd  led  th e Com mittee  to go 
too fa r.  We re it e ra te  th e posit ion , ex pr es se d prev ious ly  in  ou r test im on y,  th a t 
ad op tio n of  Rules  4  an d 1) as  pro posed wo uld  ha ve  a  dis tinc tly har m fu l im pa ct  on 
cr im in al  law  en fo rc em en t.

No ne the les s, we  wi sh  to  ma ke cl ea r th a t we a re  no t rec om me nd ing a ch an ge  
in th e law  th a t wo uld  redu ce  the ro le  o f th e Ju d ic ia l Co nfere nce an d the Su prem e 
Co ur t in th e pr om ul ga tion  of ru les of  cr im in al  proc ed ur e.  In  ou r es tim at io n,  th e 
pr es en t syste m has worked, on an  ov er al l ba sis , ex ceed ingly  well an d has re su lte d 
in nu mer ou s ad va nc es  in  th e pr oc ed ur al  field . Th e sing le  i ns ta nc e of which  we ar e  
co mplain ing as  re gar ds Rules  4 a nd  9 is an  aberr ati on  th a t we ha ve  ev ery reas on  
to ex pe ct wi ll no t be re pe at ed . T hat in ci de nt  does no t ju st if y  ta m pe ri ng w ith  th e 
sy ste m i ts el f no r w ith  th e ju dic ia ry 's  ro le,  un de r th e en ab lin g ac ts,  i n pr om ul ga ting  
proc ed ur al  ru le s. T ha t ro le  shou ld  be m ai nt ai ne d.  As no ted by Roscoe Po un d 
ne ar ly  ha lf  a ce nt ur y a g o :1

I t w as  a di st in ct  m is ta ke when,  in  th e middle of  th e la st  ce nt ur y,  le gis la tu re s,  
in  a wave of  ex as pe ra tion at th e dis in cl in at io n of th e  legal pr of es sion  to  ta ke up 
re fo rm  of pr oc ed ur e,  be ga n to pr es cr ibe th e m in ut e det ai ls  of th e co nd uc t of  p ro 
ceeding s in th e co ur ts . No suc h m is ta ke  ha s been mad e in the pr es en t ge ne ra tion  
w ith  re sp ec t to  th e  pr oc ed ur e of adm in is tr a ti ve tr ib unal s.  Ru t th e ha bit  of leg 
is la tive  di ct at io n of  th e m in ut ia e of  ju dic ia l pr oc ed ur e die s ha rd . Th e proc ess of 
le gi slat iv e ru le  m ak in g is  too  dilat or y,  too  cumb ersome , too  ill -in fo rm ed , too  
su bj ec t to  pr es su re  fro m or ga ni za tion s re pre se nting  bu t a fr ag m en t of th e  in te r
es ts  inv olv ed, to  be su it ed  to the needs of  toda y.  Ju dic ia l ru le  ma king , espe ciall y 
with  th e ai d of ju dic ia l council s, is th e lin e of  ad va nc e fo r proc ed ur e.  * * * 

Sincerely ,
J oh n C. K eene y,

Actiny  Assistant Attorney General.
Mr.  I I unoate. Is  Mr. Cole pr esent?  W e welcome you . A nd Mr. Ho ff

man, who we have  h ad on both sides of  th e tab le now. You have a pr e
pared  sta tem ent, and  witho ut objection it will be made a pa rt  of the  
record . [ See p. 147.] You  may proceed as you see fit. The  Ch ai r would 
ind ica te a des ire to get to questioning , l et us say.  wi thin 15 min utes if 
possib le, so th at  the  Members may focus on wha t seems of gre ate st 
inte res t to them .

Th an k you.

TESTIMONY OE ALAN Y. COLE, VICE CHAIRMAN, SECTION OE
CRIMINAL JUSTICE. AMERICAN BAR ASSOCIATION. ACCOM
PANIED BY HERBERT E. HOFEMAN, DIRECTOR, ABA GOVERN
MENTAL RELATIONS OFFICE

Mr. Cole. Th an k you. Mr.  C hairm an and  members of  the committee.  
Since my s tatem ent w ill become pa rt  of the record, and because the ho ur  
is late,  I  will tr y  t o sk ip portio ns of it  a nd  touc h upon only  th ose th at  
seem to be more im po rta nt , or pe rha ps  even responsive to some of  t he 
sta tem ents made by the  rep resent atives  o f the  De partm ent of Justi ce .

1 Criminal Jus tice in America, pp. 208-209 (1930).
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Fi rs t, let me say th at  my name is A lan  Y. Cole and  I  am ap pe ar ing 
here  today with the  approv al of t he house  of  delegate s of the A merican 
Bar  Assoc iatio n to pre sen t the views of  th e section of criminal  jus tice  
of  the  Am eric an Bar  Associat ion.  I  pe rso nally  am vice c hairm an of the 
crim ina l jus tice  sect ion of  the  Am eric an Bar  Associa tion , and I  am 
cha irm an of t hat  secti on’s committee on rule s of  crim ina l p rocedu re a nd  
evidence. I am a lso a  mem ber o f the house o f de lega tes o f the A me rican 
Ba r Associa tion  rep res en tin g the  Dis tr ic t of Columbia Ba r. And  in 
professional life  I  ac tua lly  try  cases, bo th civi l and criminal, in the  
Fed era l court s.

Before I go to  the substanc e of th e s tat em ent T want to make one im
po rta nt  thing  clear—t hat  the  members of the crim ina l ju stic e sec tion  of 
the American Bar  Assoc iatio n rep resent  every  segme nt o f the cri mina l 
justice system. Th is means prosecutors, jud ges , public def end ers , p ri 
vate  defense lawyers , cor rection s officials, p ersons  engaged in investi 
gation and enforcement , law school professors, and  studen ts. Al l 
together, t he section numbers  appro xim ate ly 12,000 people. W hen  these  
prop osed  ame ndm ents firs t came wi thi n the  stu dy  of  the  cri mi na l 
just ice section, they  were  studied by a spec ial committ ee which in
cluded amo ng its  members Fed era l pro secuto rs, a 1 '.S. Justi ce  D ep ar t
men t repres entat ive —who was, i nc ide nta lly , one of the gen tlem en who 
was testi fy ing here th is morning wi th Mr.  Keeney—a U.S . di st rict  
judge, and a law yer  active in the  defense of crim ina l cases in the  
Fe de ral courts. Tha t comm ittee  prepared  an extensive repo rt on an 
item-by- item  basis ; th at  rep or t was then turned  over to the council 
of the section of criminal justice, which is the  g overn ing  body of  thi s 
12,000-raember gro up.

The  governing council  considered the  rep ort and  reviewed the  pro
posed amendments for 2 days last  fa ll. I  canno t emphasize too st rong ly 
th at  the  views I rep resent  here  tod ay are  a balanced  series of views 
no t intend ed to fav or  e ith er  the prosecutio n or  the defense or, indeed, 
the  jud ici ary . Ba ther , they rep resent  bro ad- gag ed viewpoint, wh at 
a diver sified  gro up  of people concerned abo ut and  famili ar  with the  
criminal  just ice system believe is in the  pub lic interest.

Before  ge tting  to specifics, I would  like to make one oth er observa
tion : I t hink  all of  you a re familiar  with  th e American Bar  Asso ciat ion 
St an da rd s Re la tin g to the  A dm ini str ation  of Cr im ina l Jus tice. A key 
job of the  c rim ina l jus tice  section of the  Am erican  Bar  A ssociat ion is 
to im plement those s tan dards. A s the comm ittee  knows, those st an da rds 
cover almost eve ry phase of the criminal  jus tice system, the y have 
been approv ed by a nd  co nst itut e th e official pol icy  of th e American Bar  
Associat ion.

Thus,  to the  ex ten t th at  the  proposed ame ndm ents to the  Fe de ral  
rul es are  con sist ent  with these sta nd ards , the  ame ndm ents have been 
rea dily em braced ; to the  ex ten t th at  the  pr oposed amendmen ts conflic t 
wi th  the  sta nd ards , the y have  been revi sed  in an  effort to br ing them 
int o con formi ty with the  sta ndard s. An d in instanc es where the re are 
no AB A sta nd ards  to provide any kin d of a m easurement, the  section 
has formed its own jud gm ent . In  gen era l, the  criminal just ice  section 
supp or ts the  proposed amendm ents , wi th one ma jor  exception—we 
reco mmend th at  a pr opo sed  am endmen t to an  ent ire  rule  15 be reje cted ;

50-473— 75------ 9
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in othe r instances , we have  proposed ch anges which are  set fo rth  in  the  
sta tem ent .

I  w ould  now like to addre ss something which obviously  concerns th e 
committ ee—the  problem s with rules 4 and  9, th e issuance of the  sum 
mon s in place of the  w ar rant . F ir st , le t me say  th at  th e em phasis on the 
war ra nt  is consistent with the  AB A sta nd ards . Consequently, we 
stron gly urg e the  adoption of  the  proposed amend ments  to rule s 4 
and 9.

Mr.  H ungate. Do you s up po rt rules 4 and 9 as pro mu lgate d ?
Mr. C ole. No. We sugges t, however, the  a doption  of  a  defin ition  fo r 

the words “valid  rea son'5 and I have  set th at  def init ion out in my 
sta tem ent . I would like to rea d it to you because  I th ink it will cover 
ma ny issues raised  by the  representativ es of the  Ju sti ce  Dep ar tm en t:

A valid  reason exis ts for  the issuance  of an ar re st wa rra nt  ra the r tha n a 
summons where the  defendant is charged with  a crime of violence, if the 
Mag istra te finds that  issuance  of a summons ra ther  tha n a wa rra nt  may afford 
the defendant an opportuni ty to secrete  or dest roy evidence of the offense, or 
flee upon being summoned. A determination by a  cour t af te r ar re st  t ha t no valid 
reason existed for an arrest in lieu of a summons sha ll not be grounds for the  
suppression of evidence seized incident to the arr est , or to a search incident 
there to.

In  oth er words, the la st  sentence wou ld elimi na te the  concern 
rai sed by the Justi ce  De pa rtm en t rep resent atives th a t anoth er level 
of lit igat ion would  be created. I f  the fir st part  of  the proposed 
lan guage is ado pted, and  it would  meet  the problems raised  by the  
Ju sti ce  De partm ent—reg arding  fug itiv es and the  destruc tio n of  evi 
dence.  I t  would cover the  prob lem on which members of th is com
mi tte e have expressed a concern—that  an ar re st  w ar ra nt  should  be 
used  as a m eans o f a rres tin g only in cases inv olv ing  crimes  of  violence ; 
th at it  should  not be used  to  rou nd up  such  per son s as incom e tax 
vio lators .

That  concludes my rem ark s on rule s 4 and 9. Pe rh ap s it  wou ld be 
bes t, Mr. Ch airma n, to bre ak  at  t his  po int  fo r any  ques tions on these  
rules  before we proceed to others .

Mr . H ungate. Mr. H yde ?
Mr. H yde. I  tak e it  then, sir , th at  re fe rr in g to  y ou r definitio n of a 

va lid  reason on page 4 of your pre pared  sta tem ent, the  only reason 
th at  you could possib ly get a w ar rant  would be for  a c rime of  violence ?

Mr. Cole. Th at  is correct.
Mr . H yde. I  w ould po int out to you the  case of  W arren Mensic, the  

pres iden t of  the  sav ing s and loan  in my com mu nity and  say  to you 
th at  $19 mi llio n more or  less disa ppeared alo ng  wi th Mr. Mensic. He  
is st il l u p in the h ill s o f A riz ona o r somewhere. A n aw ful  lot of peop le 
were  dr ive n ove r the edge of  bran krup tcy  by th is  fra ud . I t  seems to 
me utter  nonsense to confine th is to a crim e of  violence where very  
serio us c rimes exis t w here violence migh t follow’ th e uncove ring of the  
crime. I  also do no t agree wdth the  my opia or  the tunnel vision in 
conf ining  yo ur  “va lid  r eas on” to  crimes o f violence where the  v iolence  
done  to t he  vic tims is  of ten  economic vio lence.

Mr.  Cole. Mr. Hy de , can I ask th is question? Was an ar re st  w ar rant  
issued f or  Mr. Mensic a t th e outset o f th at  pro secution ?

Mr. H yde. I  real ly  do  no t know, bu t I  know’ he fled, and  I  know 
he la te r was app reh ended. He  the n wal ked  off a  Fe de ral prison.  And
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lie ha s not been foun d yet. Bu t, t o thi s d ay I hear  f rom  peop le won der ing where  thei r money is.
Mr. Cole. I undei*stand t ha t. Bu t th e point I am t ry in g to make is, in 

his  circ ums tanc es, I  do no t th ink it  would hav e made any  diffe rence 
wh eth er th is  definit ion  exi sted or  no t. He ran  away,  an d when  people 
ru n away— wh eth er you  are  af te r them with an ar re st  wa rra nt  or a 
summons—you  have a problem  in find ing  them. Bu t the dis tinction  
the  section is tryi ng  to  mak e is in the day-i n-and-day-o ut cases in 
which most people come in. As a mat ter of fac t, a summ ons does not 
even have to be served on them. In  many ins tances  if  you call the  
perso ns’ att orneys  and tel l the att orneys  to br ing them in, they will 
br in g them in. So the  whole not ion of  going aro und and  ar re sti ng  
people in cases in w hic h a rre sts  under these  s tand ards  are not req uir ed 
is som eth ing  which we find unnecessary . Th at  is why  we make th is pro posal .

Th e d efin ition we h ave  sugge sted is a  wo rkable one. I f fo r any reason 
mem bers  of the com mit tee th in k it should  be change d, th is is some
th in g you  migh t do. But  ce rta inly , if  you sta y with  thi s fra me  of 
reference , you will  eliminate all  the  objections  voiced by the  Justi ce  De pa rtm en t.

Mr.  H ungate. Air. Russo  ?
Air. Rus so. How  about in such  nonviolent crim es such  as drug  t ra f

ficking, if  the  AB A stan da rd  fo r va lid  reason becomes a par t of the  amend ed rul e No. 4?
Mr. Cole. If  it is an offense which  is a st ra ig ht  n arcotics offense, it 

is pro bably  not a crim e of  violence. If  the re are  any  vio len t re la tio n
sh ips  a tta ched  to  it , if  th e ind ictme nt call s o ut an ythi ng  in  addit ion  to 
a st ra ig ht  vio lation of  the narco tics laws,  you might  have a crime of violence.

Mr.  R usso . Y ou also have wh at  the J us tic e Dep ar tm en t was describ 
ing as th e loss of  evidence problem.

Mr.  Cole. Tha t is rig ht . But  I  also subscribe very strongly  to the  
the ory suggested by Air. Alann, and I th ink Air. W igg ins as well, t ha t 
one  does no t use ar re st  war ra nt s to obtain evidence. I f  one wan ts to 
find some evidence, go ou t and  get  a search war rant , and  go and  get  
the evidence. Bu t the  notion of  pe rver tin g the  ar re st  or summ ons 
process into a tech nique by which one accumula tes  evidence  is offensive ; I  sh are  the views of Air. Alann a nd  Air. Wigg ins .

Mr.  Rus so. I th ink the  the ory of  using  the  ar rest war rant  is just 
fo r th at  reason, I th ink it  is wro ng, bu t I  th ink wh at the Justi ce  De
pa rtm en t was po in tin g ou t was if  the evidence was the re,  why give 
the de fend an t a chance to  th row it  away?  Why  tie  the  hand s of' th e Ju sti ce  De pa rtm en t ?

Mr. Cole. I recognize th at po in t of  view. On the  othe r hand , if  t he 
committee has  to choose, you have to make a choice  betw een wh eth er 
th is  is wh at an ar re st  war ra nt  is to be used for , or  wh eth er a search  
war rant  should be used fo r th at  purp ose. Som ewh ere the  l ine  must be 
dra wn . The cases, pa rti cu la rly  the U.S . Sup rem e Co ur t cases on th is  
sub jec t, have held  th at  the se th ings  can be done  when  they  seem to 
have been fal l-out and acc identa l. W ha t you have  been he ar ing tod av 
by dis tin cti on  is a delibera te, purpo seful use of a proced ure  which 
was never designed fo r th at  purpose. Th at  is the  disti nc tio n th at  I wou ld make.
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Mr. H ungate. I  suppose you could str ike the  language  “where  the 
defen dant is charg ed  with a crim e of  violence” so th at  the  def init ion  
could  ap ply  to e ith er  so rt o f crime.

Mr. ( 'ole. Y ou c ould  do th a t; or  you could change th e comm a af te r 
“violence,” to the  wo rd “or,” and th at  would solve the  prob lem. It  
would not  be lim ited to crim es of violence, it  would be crimes of 
violence-----

Mr. H ungate. Or  othe r crimes if  whe re he makes th is finding.
Mr.  Cole. Yes. You underst and, Mr. Ch air man , th at  I  am pre senti ng  

the  views of the AB A Cr imina l Ju sti ce  Section , bu t I  am answering 
ques tions  as an  in div idu al.

Mr. H ungate . I un de rst an d that .
Mr. M ann.
Mr. Man n. I  believe th at  your last  suggestion  is an answer  to my 

ques tion,  because I conside r there are  so m any  crimes where people  a re 
more likely  to flee th an  they  are  in crimes of  violence. I  th ink th at  is 
pro bab ly one of the  lesser  pro bab ilit ies , and certa inl y with refe rence 
to the  secre tion  of  evidence, c rimes  of violence of ler v ery lit tle  evidence  
.to be h idd en.

Mr . Cole. I  would agree.
Mr. Man n. In  fac t, it is the  othe r ones, the embezzlements, or  the  

drugs, or whatn ot.  So 1 would  hesi tate to  ag ree th at  we s hou ld restr ic t 
it to crim es of violence on the  use o f the war rant . But  you hav e made 
a couple of good s uggestions  in th at  sec tion.  Th an k you.

Mr.  H ungate. You may proceed.
Mr.  Cole. I wou ld like to go to rule 11. Ru le 11, as  the  com mit tee 

pro bably  recognizes, is one of the  mos t provoc ativ e of th is packag e 
because "it embod ies for the  firs t tim e form ally in any  Federal  doc u
ment the  whole plea  neg otiation procedure . Th e American Bar  Asso
cia tion St an da rd s fo r Criminal  Justi ce  are con sistent with proposed 
rul e 11, and it  is cons isten t wi th the  Am erican  Bar  Assoc iation 
Stan da rds.

Whil e we recommend the  ado ption  of  the  proposed  amend ments  to 
rule 11, we do, however , sugges t th at  one change  be made in two 
sections of pro posed  rule  11—in (e )( 2) and  in (e )( 4 ).  In  each of 
these areas it  is pro vided th at  the  plea ba rgaining  is to be pro posed 
in open court , and  presented to th e jud ge  in open cou rt ; also, in  (e) (4 ), 
in which the jud ge  decides  to  r eject the plea b arga ini ng , he is to rej ec t 
it in  open cou rt. We  recommend th at  in each  inst anc e the words '"on 
the  rec ord ” be subs tituted  fo r the words  “ in open court .” We do thi s 
fo r two reasons.  Fir st , we are  c once rned  rega rd ing po ten tia l Go ver n
ment problems inv olv ing  coo perativ e witnesses and  inform ers  who 
may  be b arga in ing fo r a plea in  one ins tance,  in re tu rn  f or c ooperat ing  
to t es tif y in othe r cases.

Mr.  ITungate . Subsections (e) (2) and (e)  (4) ?
Mr.  Cole. T1 la t is cor rect.  T his w ould  prov ide  a pro tec tion to  ce rta in 

Gov ernment witnesses i f the Government  is no t anxio us to  have spread  
in the  media and throug ho ut  the  com munity  the fac t th at  a person 
has  made a plea ba rgain and will be coopera ting in a subsequent  case.

There  is an othe r reason—from the point  of view of the  defense 
law yer—in  cases of  hig h no tor iet y of  high-p rof ile  cases. I f  a plea 
ba rgain is pre sen ted  in open cou rt, and if  it is reje cted by  the  jud ge,
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that  defendant would hardly be able to get a fair  trial  at a subsequent 
time. So the American Bar Association recommendation here is that 
the words “in open court” be changed to “on the record,” so it is still 
part  of the formal proceedings, but  it need not be spread publicly. 
But for those proposals, we recommend adoption of rule 11.

Mr. Hungate. Any questions at this point?
Mr. Russo. Yes, sir.
Mr. Huxgate. Mr. Russo.
Mr. Russo. 1 have a question. ITow about in that  partic ular  section 

changing the phrase “on the record” to “either in open court or on the 
record,” at the discretion of the judge ?

Mr. Cole. If  you like, tha t says essentially the same thing.
Mr. Russo. So th at in that  type of a case the  judge in his own dis

cretion can put  it on the record in open court or not.
Mr. Cole. I think, Mr. Russo, the suggestion tha t it be “on the 

record” would not preclude a judge from doing it in open court. It 
would also make it possible for the judge, at least at the request of 
either defense counsel or prosecutor to do it on the record, but not in 
open court. If  you th ink your language  is better, tha t is no problem. 
We simply set forth  the idea.

Mr. Russo. OK.
Mr. Cole. Now, rule 12 is not one of the more provocative parts  of 

this package. He re we have proposed a first sentence to  be placed in 
subdivision (e ), cited on page 8 of my stateme nt:A motion made before trial shal l be determined before tria l unless the court, for good cause, orders that it be deferred for determination at the tria l of the general issue or unti l after verdict,  but no such determination sha ll be deferred if  a party ’s ri ght to appeal is adversely affected.

The purpose of our recommendation is to discourage the tendency 
of some judges to reserve ruling on pret rial  motions until after tri al, - 
in the hope that  a jury ’s verdict will make those determinations un
necessary. This is commonly referred to in the trade as “hoping the 
jury  will take the judge off the hook.” You are thus put ting  a case 
to tria l when in the end the judge may rule th at there was no case to 
begin with. Our proposal here is an attem pt to get pret rial  motions 
which can be determined prio r to trial and not reserved.

Mr. Huxgate. Without naming any judges or specific cases, can 
you give us an example to illustrate tha t problem ?

Mr. Cole. Yes. I  can give you a specific example involving a case, 
in which I  was involved. This was a case in which we had urged from 
the outset t ha t the indictment be dismissed. We said that the indict
ment as written did not state a crime under Federal statutes.

The matter  was deferred and deferred, and then as a matter of fact, 
was removed from one judge to another; ultimately we went to trial 
without having the motion resolved in any specific way, although I 
thin k at some point the clerk actually wrote down t hat  the motion 
had been denied because we were at trial.

Mr. Hungate. Was that an appealable ruling?
Mr. Cole. Let me proceed. I think you will see what the problem 

was. Subsequent to the trial  I made a motion for an arrested  judg
ment on the grounds that  this was still not a crime tha t had been 
stated, even though after trial and a jury finding of guilty  we were 
still arguing this. And the judge at tha t time, with nothing left but
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to  face  th at  legal issue, indeed, did  face  it  and held th at  it  did no t 
sta te a crime un de r t he  F edera l code. I  am sorry  t o say  that  the  court 
of  appeals  sub sequen tly reve rsed  him. But  th at  sti ll has  no t been 
reso lved , because the case will pro bab ly go up  to the  Supre me  Court . 
But  th at is an exa mple of wh at we are  ta lk ing about. I f  th at  de ter
mina tio n ha d been  made pr io r to tr ia l, there would not hav e been a 
tr ia l, the  Gover nm ent  would have ha d a ri ght of app eal , as it  did  in 
th is instance . So the  pur pose of th is pro posal is to see t hat  these pr e
tr ia l mot ions  are  decided  pr et ria l if  the y can  be, unless  there  i s some 
special  reason.

We  also make a reco mmendation abo ut some minor word changes  
on which I  do no t wa nt  to  waste  the  t ime of the  committee.  I t  is con
tained  in my wr itt en  s tate ment.

As the Ju sti ce  De pa rtm en t rep res entat ive  ind ica ted , we favo r the  
ado ption of th e Dis tri ct  of Columb ia rul e with  respect to the  notice- 
of-ai ibi  defense, and we have  set out as an app endix  to my sta tem ent 
the  prec ise lan guage of  the  Dis tri ct  of Columbia rule , melded  into 
pa rt s of the  proposed ame ndm ent,  to make it a tot ali ty.  I f  it is the 
commit tee’s view th at  the  appro ach in the Di str ic t of  Columb ia be 
follo wed, ra th er  t ha n (he app roa ch in the proposed amendment, then  
I  sugges t th at  the lan guage of th at  pro posed  rule in our append ix 
will  serve yo ur  purpose.

We th ink , as did  Mr.  Keeney and his  colleagues , th at  th is whole 
pro cedure  sho uld  be tri gg erab le  by th e prosecutio n and not by the  
defense. Beyon d th at  the re is no diffe rence between the  rule  as pro
posed  by the  Supre me  Cou rt and  the  Dis tri ct  of Colu mbia rule . I t  is 
only  a question of who star ts the process; we were persua ded  by the  
Gov ernment rep resent atives  on the  section council and  c omm ittee th at  
the y should st art  the process ra th er  t ha n hav e the  defense law yer do 
so.

Mr.  H ungate . I f  they  do no t st ar t the proce ss, the n they are  sub 
jec t to whate ver  s urpr ise  migh t be occasioned by an alib i?

Mr. Cole. That  is correct,  except th at disc overy rules in rule 16 
might touch upon i t, if  i t does not , i f the Government  does n ot wa nt  it  
to s ta rt , i t is n ot  sta rte d.

Mr.  Rus so. Mr.  Ch airma n, I  hav e a question on rule  12.
Mr. H ung ate. Mr. Russo.
Mr. Russo. In  rule 12 (d) ( 2) there  is no pro vis ion  or  no sanctio ns 

pro vid ed in the  ru les  in the event th e Gover nm ent  f ail s to comply wi th 
the  de fend an t’s r equ est  for discovery.  I was wonde ring if  we should  
include in rul e 12 (d) (2)  a clause if  the Government  fa ils  to produc e 
the  evidence as requ ested eit he r th roug h ina dvertenc e or  str ate gy , 
th at  the evidence  wil l be suppre ssed  unle ss the  C ourt, fo r cause shown, 
believes th at  th er e is some reason to gra nt the  waiver. Again , i f it  puts  
the  G overnment  on notice o f th e consequences  o f mal feasance, and  yet  
gives them the chance to get  reasons fo r th ei r fa ilu re  to pro duce evi
dence.  I t hink  the re  shou ld be somethin g in  there.

Mr. Cole. I would  be inclined to agree  with  you , Mr.  Russo, alt hough 
th is  was not some thing  th at  was con side red by the  criminal jus tice 
section.

Mr.  Russ o. OK. T ha nk  you.
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Mr. H ungate. I  am trouble d by you r s tat em ent about alib i surpri se.  
You  seem to  th ink th at  th e p rosecu tor  m igh t discover t hat  th e defen d
an t was go ing  to rely  on alibi th roug h r ule  16 discovery.

Mr. C ole. My guess is, M r. Ch airma n, th at  w here a n alib i d efense is 
likely  to  occur, the pro secuto r, if  he is an exp erie nce d prosecutor, is 
go ing  to  make the request. As a m at ter  of  fa ct.  I should  think  i t w ould 
be a lmo st rou tine f or  prosecu tors  in cases that  lend them selves to alib i 
defenses  to mak e the  request im med iate ly.

Mr. H ungate. Then  he is in effect, the  pro secutio n i s given an opt ion.  
I f  the pro secuto r does not wish to revea l some o f t he  deta ils  of h is case 
and is wi llin g to rely  on  rule  16 fo r discovery, then  he won’t st ar t the  
alibi noti ce process.  Un de r the  rule  as pro mu lga ted , the de fen dant has 
the  op tion to  sta rt  the  process.

Mr.  Cole. We  are in fav or  o f rule  16 w ith  some modifica tions. Tha t 
is, we ar e in  favo r of  the  discovery prov ision s, and if t he re  is d iscovery , 
it  seems to me t ha t the  only  th in g th at  might be lac king  any where  is 
the  knowledg e by  the Government  as to who the  specific  al ibi  wi tnesses 
are.  In  oth er words, we are  pro posing th at  un de r the amendments to 
the discovery rule, rul e 16, the  defe ndant  will  also pro vid e a l ist  o f his  
witnesses , so the  Go vernment  wi ll be ap pri sed  o f who the de fend an t is 
goi ng to  call. And the only t hi ng  tha t the  Gover nm ent  i s not go ing  to  
know is who o f those witnesses a re alib i w itnesses and wh at the  n atur e 
of  the alib i is.

Mr. H ungate. Rut they  could not  depose him, I  suppose?
Mr. Cole. I  would th in k any  prosecuto r who is concerned abo ut a 

possib le alibi defen se would imm edia tely  make the  requ est and  get  
th at  inform ation .

Are ther e o the r que stions on 12.1. re alib i defense?
T will go to 12.2, the  insani ty  defense, and  say  th a t the  section of 

cri mi na l jus tice  of the  Am eric an Bar  Associa tion  is in  fav or  of th is 
rul e also. The  pur pose of  the  rule is to exp edi te tri als.  I t will avoid 
the  situa tio n in which  the  Government  suddenly discovers du ring  a 
case th at an ins an ity  defense is going to be used and has to ask  f or  an 
adjou rnme nt.

On the oth er hand , we do wa nt to point out there are  some consti
tu tio na l ques tions  lu rk in g in th is thic ket , on which we take no posi 
tion. I  am not sure wh eth er the committee wa nts  to tak e any pos ition 
on those, but  I  th ink you should be aware  tha t they  ex ist.  One o f those  
questions is wh eth er cons titu tionally  the re is au th or ity  to compel a 
de fend an t to undergo  a psvehia tri c exa min atio n, whi ch th is rule pro
vides for . The othe r ques tion is whether an ythi ng  w hich the  defen d
an t may say to a psyc hia tri st or  anyone else he spe aks  to du rin g the  
course of  th at  examina tion can be used again st him . These are  diffi
cu lt ques tions , and  T supp ose th at  if th is rule is ado pte d, if  it is ac
cep ted . li tig at ion  will  have  to se ttle  these issues.

The section of criminal jus tice  has  not tak en a pos ition on those  
two  questions.

Mr . H ungate. Bu t you do supp ort the  ru le as pro mu lga ted ?
Mr. Cole. We do.
Mr. "Russo. I  won der  if  the  Federal  rules of  evidence  may not an 

swer th at second question, and although the  specif ic psychia tri st-
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pa tie nt  privilege  was no t included in th e law , the  court s will  rec
ognize  the  privilege s on a case-by-case bas is, and  th is  is a like lv 
privilege  to  be reco gnized before the  S uprem e Co ur t because the  d ra ft  
includes the p rivileg e.

Mr. Cole. That  may  be. I f  th at  is the situa tio n, nam ely, th at  the  
sta tem ents made  du rin g the  course  of  th at  psy ch iat ric  exa minat ion  
are  privilege d an d cannot be used, then  th at  pa rt icul ar  const itu tional  
ques tion  dis app ear s. But  the  problem  is, Air. Russo, th at  i t gets  more 
complicated—for  example, wh at happens if  the  defen dant should 
tak e the  sta nd  an d say  som eth ing  du rin g the course of a case which 
may  be inconsis ten t with  som eth ing  he said du ring  the course of th at  
psychia tric  tes tim ony, and then you ge t to problems touched on, fo r 
instance, un der the Miranda case ?

Mr. Russo. I f  he does not  waive  t hat  privilege , the n I  do not  th ink 
th at  the ps yc hiat ris t can  come in and say  an ything  abo ut it.

Mr . Cole. OK.
Mr. H unoate. I wou ld not th ink th at you would su pp or t a rule 

you believe  p ermits  a  c ourt to require a psychia tri c examina tion when 
it  wou ld be un constituti onal to requi re th is  ?

Air. Cole. T o ans wer that , Air. Ch air ma n, I  mu st rem ind  you wh at 
I  said at  the out set—th at  the  section of  criminal just ice is composed 
of all of the elem ents  in the  spe ctru m of the  criminal just ice  system, 
inclu din g pro secuto rs, defen se law yer s, and judg es. They ali  have 
very str on g views on such problems.  Som etim es a sharp cleavage oc
curs . Rathe r th an  t ry  t o push  it  to  a  vote,  and develop a m ajor ity  and 
a minority pos ition, it  becomes more po lit ica l to go ahe ad an d do it  
th is  way.

Air. H unoate. Th an k you.
Air. Cole. I f  there are  no ques tions with respect to 12.2, I  would 

like to  go to rul e 15, which  we conside r to be a very im po rta nt  and  
serio us ma tte r. Rule 15, which is inc ide nta lly , you may  recall, one 
which was not even mentioned by the De pa rtm en t of Justi ce  repr e
sen tatives  wh en they were  before yo u t hi s m orn ing , de als with the  sub
jec t of  deposit ions . In  its  presen t for m—-that  is, wi tho ut the  am end
ments  t hat  have been proposed—the  rule perm its  the de fen dant,  wi th 
leave  o f the  cou rt, and only  under ca refu lly  des ignated circ umstan ces  
to  tak e the  dep osi tion  of  a witness. The proposed ame ndm ent  would 
subs tan tia lly  loosen the circumstances un de r which these deposit ions 
could  be tak en, and the y would pe rm it deposi tion s to be tak en  not 
only by the de fen dant,  b ut  by the  pro secutio n as well.

The criminal jus tice section  feels th at  the  proposed amendment to 
rule 15 con tain s serious  and glar in g deficiencies, and  urg e th at  the y 
be rejected in toto—t hat  is, th at  all of these prop osed amend ments  
to  rul e 15 be re jec ted .

Fir st , the con dit ion s precedent  to the ta ki ng  of  a deposit ion,  the 
lan guage th at  has  been used the re,  th e sect ion of crimin al jus tice  finds 
inadeq uate. I t is loose r a nd less exp lic it and prec ise than  th e lan guage 
in the prese nt ru le ; it  would pe rm it the taki ng  of  a deposit ion  in 
ma ny mo re s itu ati on s t han is p res ently  p erm itted .

The  sect ion also  does  not  believe t ha t rule 15’s defin ition  o f “un av ail 
able ,” a defi nition whi ch I am sure th is  committ ee is fa m ili ar  wi th 
since it  comes fro m the rule s of evidence, is a sa tis fac tor y one. Th e
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importance  of the  word “u navai lab le' ’ in rule  15 is th at  you hav e one 
set  of cir cum stan ces  when you take a deposit ion.

The conditions  pre ced ent  to the  taki ng  of a deposit ion establ ished 
the circums tanc es m w hich  you s imp ly tak e it, bu t t he  wo rd “una va il
able” defines, when you can use the  dep osi tion  at  the  tr ia l. We  find 
th at  the  definition of “u nava ilabil ity ” as con tained  in those proposed 
ame ndm ents , and as con tain ed in the  Fe de ral  rule s of evidence, is no t 
a sa tis fac tor y for mula tio n of the  circumstance s in which dep osi tion s 
shou ld be used a t th e tr ia l.

The re are  othe r problem s wi th the  amend ments  to th is rule , bu t 
the two th ing s which I have just discussed are the more signif icant 
ones. We th ink th at  in the event any  rul e of th is na ture  is used  or  
ado pted, provis ion  shou ld be made  th at  any dep osi tion  be ta ken b efo re 
a j ud icial officer, wheth er a mas ter,  ma gis tra te,  or  a judge.

Mr. H ungate. P ardo n me jus t a minute whi le we go off th e record .
[Off-the-record  discussion.]
Mr. H ungate. W e will  sta nd  in recess at  t hi s time. The com mit tee 

wil l be adjo urn ed unt il 2 p.m.

AFTERNOON- SESS ION

Air. H itngate. T he  committ ee will be in order, and  we will resume 
ou r conside ration of the  pen din g amend ments  to the  Federal  Rules  
of  C rim ina l Pro ced ure . We  anti cip ate  a  good b it  of  action on the  floor 
th is  afternoon , so we be tte r get  ou r tim e in as we can. You ma y 
proceed. Mr. Cole.

Mr.  Cole. Than k you, Mr . Chai rman.
At the  t ime  o f the  luncheon recess I was t alking  a bou t rule 15, and  

I wa nt to sim ply  re ite ra te th at  the section of criminal  just ice  is op^ 
posed  to all the  amend ments  re la tin g to rul e 15, a nd t hink s th at  rule 
15 shou ld be le t alone. T previou sly gave  you some reasons. T would 
like to also sta te,  in addit ion  to the  specific objections  th at  I sta ted  
earlier,  t hat  t he  sectio n of  c rim ina l jus tice believes t hat  i t is pro bably  
und esirab le as a mat ter o f po licy to use, o r encourage the use o f de posi
tio ns  in c rim ina l case s; th at  i t is ju st  ba d business. Tn ad dit ion  to  th at , 
there  is a series of  ques tions  re la tin g to poss ible  infring em ent of  the 
six th ame ndm ent rig ht  of  the de fen dant to be co nfr onted  by  witnesses  
again st him, which, may be involved here  as well.

Tn any  event, the sect ion strongly  recommends t hat  the amend ments  
to rule 15 be reje cted in th ei r en tire ty.

Mr. H ungate. Ju st  a moment, counsel h as  a quest ion.
Mr. H utchison . T ha nk  you. W ith  rega rd  to  r ule  15, and  th e defini

tion of “unav ailabl e.” do you have  any suggestion s, if  the  rule were  
to  be retained,  as to how “unavailable ” could be tte r be defined?

Mr. Cole. I  would  suggest th at  if  th e c oncept  of  unava ilabi lity were 
to be used, it  be lim ited  to (4) and  (5)  of  th e subpos ition s of  ( g ) ; 
th at is, t hat  a witn ess is u nab le to be prese nt or  t es tif y at  the  hea rin g 
because of death , or the n-e xis ting phy sical or  men tal illness or  in 
firmi ty,  o r is  abs ent fro m the  he ar ing a nd  th e p roponent o f th e deposi
tio n has  been unable  to pro cur e the  a ttendance  by the process o f o ther 
reas ona ble  m eans.
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I  th ink th at  even wi th respec t to the second of those  two, there  
sho uld  be some tigh teni ng  up ; I th in k some showing should be re
quired th at  the att endance of the  witn ess has  not been pro curable. 
W ha t we are  tryi ng  to avo id is a tri al  by dep osi tion —th at  is t he  im
po rtan t thin g.  The Co ns titu tion says a m an is en tit led  to be c onfronte d 
by the  witnesses ag ain st him.

I appre cia te th at  he can  be presen t at the  tim e the  dep osi tion  is 
taken,  bu t th at  is no t the  same as br inging  t he  witness into a co ur t
room so th at  the ju ry  can  see him and  the jud ge  can see him . An d 
unless th is “u na va ila bi lit y” definition is ext rem ely  tig ht , you will 
hav e a loose sit ua tio n which can be very signif icant in the tr ia l of 
criminal cases. I th ink it  might be of int ere st to  the  committ ee wh at  
the policy con sidera tion s are again st the  wide  use of dep osi tion s in 
criminal cases. The section  of  crim ina l jus tice  fe lt, among o ther  thin gs , 
th at  it  may  give  rise  to excessive use of  d epo sitions  on t he  one h an d ; 
an d a la rge number of 2255 pe titions on the  other, c ha rg ing ineffective 
assi stance of counsel if  defense counsel does no t proceed to tak e 
depositions.

In  o the r words, you may have  insid ious pre ssu re to tak e deposi tion s 
when they are  n ot  necessary, and  to make  a  r ela tiv ely  s imple cri mina l 
case very com plex,  al l of  th is  for no p ar tic ul ar  reason.

I t  is a be tte r busin ess to br ing  the  witnesses into the cou rtroom 
th an  to br ing the dep osi tion  concept  int o the tr ia l of criminal cases 
loosely. Th e section of criminal  just ice th inks  th is  is a bad  th ing.

Mr. Blommer. M r. Chairma n?
Mr. H ungate. Yes , s ir.
Mr.  B lommer. Mr. Cole, refer rin g to  your  sixt h amend ment problem, 

di dn ’t Green  v. Califo rnia  speak dir ectly  to  th e po int , s aying  the  s ixt h 
amend ment is not vio late d by the  use of such s tatement s as depositions?

Mr.  Cole. The Green case does focus  on th is  issue, bu t I would 
sug ges t you may  have entire ly dif fer ent res ult s when someday a 
de fen dant  is conv icted  on a series  of deposi tion s wi tho ut a single  
witn ess being in fro nt  of  h im. I don ’t th in k Green v. Califo rnia de als 
wi th th at  kin d of question. Th is rule  open s up  th at  poss ibili ty.

Mr. Bwm mek. I  s ee ; th an k you.
Mr. H ungate. You  h ave  no dou bt th at  u nd er  th is  ru le, as p ropo sed,  

it  is poss ible to  have  a case tr ied sole ly on depositio ns.
Mr.  Cole. I  have no do ubt .
Mr . H ungate. Al l rig ht .
Mr. Colt:. Now we tu rn  to rule  16. Th is is the rule on which you 

he ard a good deal from the  rep res entat ive s of  the  De partm ent of 
Justi ce  t hi s mo rning.

Unlike the De pa rtm en t, the  section of  cri mina l jus tice  is, in  gen
era l, in favo r of the amendmen ts to  ru le 16. As the committee reco g
nizes , th e majo r ob jec tive  o f the se p rop osed amend ments  is to bro ade n 
discovery on both sides, fo r both defe nse and prose cution; th is  ap 
pro ach  is con sis ten t with the  AB A St an da rd s Re la tin g to  Discovery 
and Pro ced ure  Be fore Tr ia l. As noted th is mo rning by a number of  
meml)ers of  the  com mit tee th is is no t un lik e the pro cedure  followed 
in m any State s th ro ug ho ut th ec ou nt rv .

Th e section has , how ever, some v ery  specific  r ecomm endations wi th 
resp ect  to these amendments.  For  example, in su bp arag raph  (a) (1)
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(A ) we believe th at  no dis tin ction  sho uld  be made between the  sub 
stan ce of  any  ora l sta tem ent mad e by a de fen dant,  and a writ ten or  
recorded s tat em en t made by him .

As the  rule is pre sen tly  dr af ted,  in  th e one inst anc e there  is an 
obligation  on the  par t of the  prosecutio n to  tu rn  over sta tem ents of 
defen dant,  which a re wr itten  or r ec or de d; in  th e case of the ora l stat e
ment, as th is  amendm ent  is wr itt en , i t is to  be tu rned  over  on ly to  the 
exten t th at  it  is to  be used at  t he  tr ia l. We don’t see any dis tinction . 
I f  the de fend an t is e nti tled t o h ave  copies of  s tatements made by him , 
or be info rmed of s tatement s made by  h im, he sh ould  have  both  k inds . 
There  sho uld be no difference in trea tm en t.

W e th ink th at  at  t he  end of sect ion (a) (1) (A ) there should  be an 
insert  which p rov ide s tha t th e Gover nm ent  shall pe rm it the de fen dant  
to inspect and copy anv relevan t or  recorded sta tem ents, or  the  sub 
stance of  an v oral  sta tem ents m ade  by a c odefe ndant  which the  p rose
cut ion in ten ds  to use a t the  tri al .

Fo r reasons on which I  am unclear,  t hat  language  was in an e ar lie r 
dra ft  of  th ese rule s, bu t was drop ped ou t when the rules were fina lly 
pro mu lga ted . Th ere  has  been no expla na tio n as to  why  they  were 
dro ppe d.

Bu t ce rta inl y, in  the  concept we are  ta lk in g abo ut, a sli gh tly  
broa dened disc overy procedure , the de fend an t should be en tit led as 
well to copies of  the  sta tem ent s of  cod efendants, if  the  Go vernm ent 
intend s to  use them  a t t he tri al . That  is no t a b ig  step . T here are ma ny 
complicated  reasons  why the  d efen da nt  oug ht  to  have th a t;  t he  Ru bin  
case is the one th at’s involved here . Th is was in the  ea rli er  dra ft , and 
it is not d ear why  it was dropped out.

The  section also recommends th at the proposed amend ment in sub 
divi sion  fb)  (1 ) (A ) be rejected . Sec tion  (b)  is the po rtion  of  th is 
rul e which dea ls with the disc overy which  the  defense must make;  
the  fa) pa rt  of the  rule  deals  with the  disc overy th at  the  pro secutio n 
must make. The reason fo r ou r reco mm end atio n is th at the  AB A 
crim ina l just ice sta nd ards  have ind ica ted  th at  discovery ag ains t the  
defen dant should  go to medical and  scientific  repo rts  and  sta tem ents 
of  experts  which he has.  and  which he int ends  to  use ; th at certa inl y 
shou ld be d iscovered.

So fa r as the  ide nti ty of witnesses is concerned, th at  sho uld  also 
be d iscovered.  But  the section  did  not feel th at  th e discovery pro vid ed 
in ^ b )( l) (A )  was just ified, and  the refore  recom mends again st that .

Now. the section support s the pro vis ion s which req uir e the  pa rti es  
to exchange  witn ess lis ts in adv ance of  the tr ia l. However , the  sec
tion prop oses  th at the poli cy of  the Jencks  Act, th at  is 18 TT.S.C., 
section 3500. which  now app lies  only to the  prosecutio n, should  also 
be made applicab le to  the defense .

The  section thus  prop oses  th at  the defe nse be obliged to  tu rn  over  
to the  prosecu tion  sta tem ent s of  witnesses in the possession of the  
de fend an t or  h is counsel which re la te  t o the offense cha rged. Tha t is 
f* n gnmn o bligat ion  which  now runs  ag ain st the  prosecutio n.

And fina lly,  th e section believes tha t the  J encks Act ma ter ial  should 
be pro vided in advance of  the  tr ia l, ra th er  tha n af te r the witnesses 
tes tify.
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The text  of  t he pro vis ion s rel at ing to thes e items  h as been ma rked  
•up and  changed  in the  appendix to my sta tem en t, so th at  all of ou r 
recom mendatio ns have been wr itte n into the  pro posed  rules.

There  was one th ing suggested th is morning  b y the rep res en tat ive  
o f the  De partm ent of  Justi ce  which I  would  like to  deal  with now, 
some thing  which the  sec tion of  cri minal  just ice  ha s specif ically  r ecom 
mende d—the question of  the addresses of  Government  witnesses. 
W hi le  we do no t th in k there is any  reason  fo r ou r suggestion  to be 
pu t into  the  rule,  we t hink  th at  t he com mit tee re po rt  s hou ld ind ica te 
th a t the  Governme nt sho uld  not be req uir ed  to  pro vid e the home 
addresses  of Federal  and State law  enf orc ement  officers—-tha t th ei r 
office addresses should  be sufficient fo r the purpo se of  th is  rule . We 
are not  anxious  to jeo pardize  t he fam ilie s of law  enf orcement  officers 
if  the re is th at  kin d of da ng er ; there  is no reason  to pro vide home  
addresses. I f  an F B I agent is calle d as a witness, it  is sufficient if  he 
is  iden tified as a mem ber of  th e Fe de ral Bu reau  of  Investiga tio n and 
giv es the address  of hi s pa rti cu la r office.

Th e second recommen dation which the  section of criminal  jus tice 
ma kes here, and  again  it  does no t req uir e inc lus ion  in the  rul e its elf , 
bu t should be mentioned  in any  r ep or t which th is  committee issues, i s 
th at gra nd  ju ry  pro ceedings should always  be tra nscribed. There  is 
a tend ency in some di str ic ts not to t ran scrib e gr an d ju ry  p roc eed ings; 
T he consequence is th at  the righ t of  a de fend an t to  obtain  the  gr an d 
ju ry  tr an sc rip t is o ften thwa rte d because there sim ply  is none—i t has  
never been tra nscribed. Wh en the  com mit tee wr ite s its  repo rt it  
wou ld be a simple m at te r to  ind ica te th at it  wou ld be des irab le and 
useful to have gran d ju ry  proc eed ings  tra ns cr ibed , so th at  when a 
de fend an t is e nti tled to o bta in them, there will be s ometh ing  to obtain .

Th is is our pos ition on rule  16. I  have no t tri ed  to trace th roug h 
/ev ery  p hra se,  because the re is an appendix to my sta tem ent , appendix 
B. a rewr itten  vers ion of rul e 16 to the  ex ten t th at  -we differ fro m 
th e proposals.

Mr. H ungate. M r. Russo had a question th at  he requested counsel 
to  pose.

Mr. H utch ison . Tha nk  you, Mr . Chai rman.
There  are  a ctu all y two questions. The first  one goes to  the rat ion ale  

behin d the recommenda tion  on (b)  (1)  ( A ).  W hy  shou ld prosec uto ria l 
discovery be restr ic ted —w ha t is t he rat iona le beh ind  the  AB A stan d
ards , one. A nd tw o, i sn’t the  A BA  posit ion on (b ) (1)  (A)  incons istent 
wi th its  pos ition on app lv ing th e Jenck s A ct to d efe ndants?

Mr. Cole. I  would like to answ er the  second par t of the  question 
firs t. I  don’t th ink there  is any  inconsis tency abo ut the  posi tion of  
ABA with respec t to  the witness lis t in (b )( 1 )( A ) . The sta nd ards  
clea rly  show a pre ferenc e fo r bro ad discovery, and  one of  the  ways 
to  effect bro ad discovery is t o provide fo r an e xchange  o f inf orma tio n 
con cer nin g witnesses.

There fore, the  fact  th at  the  AB A fav ors  the exchange  of  witn ess 
in form ation , and  the AB A favors  the  exchange of  stat ements in ad 
vance of the tr ia l, is not inco nsis tent , bu t ra th er  cons istent wit h, the 
ABA sta nd ards  on re la tin g to discovery and  procedure  befo re tr ia l.

The  ques tion re la tin g to (b )( 1 )( A ) is a lit tle  diff eren t. I  am the 
fir st one to confess th at  the  pos ition of  the AB A on th is sub jec t is
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somewhat cloudy, but I  would not say th at  the pos ition we a re ta ki ng  
is inconsistent  with  an ything  in the st an da rds.

The  sta nd ards  make it  cle ar th at  there  are  problem s of se lf- in
cri mina tio n in th is  area . In  th at  sense, for exam ple,  if  you were to  
compel a de fen dant to pro vid e a doc ument  in his possession to the  
prosecu tion  which the  prosecutio n might  then  use i n its  c ase-in- chief, 
you would  h ave  a situat ion  in which the  d efe ndan t is being compelled 
to provide ev idence aga ins t him sel f.

Th at  is no t the case when  he is exchangin g witness list s, or  the  
sta tem ent s made  by a witness. That  is no t the  case when he is r equir ed 
to divu lge and reve al expe rt opinions,  o r t he  s tate ments  of e xpert  wi t
nesses th at  may  have  been made. Bu t when you are  ta lk in g about 
som ething th at  belon gs to him , indeed som eth ing  which he may  hav e 
writte n, or somebody lias wr itt en  to him , which he is n ot prep ared  t o 
disclose, which he may  or may no t wa nt to use in his case, you have  
a diffe ren t problem.

I am en larg ing on th is beyond  t he  scope to which the  s tand ards  go, 
bu t 1 think  you are  e nti tled to a c omp lete  answer  to  t he  ques tion , and  
1 am g iving  you the best one I know.

Mr. H ungate. AVe have been summon ed to the  floor  to vote. I  
sugges t th a t we resum e at  3 o’clock. We  will  ad journ to th at  time .

[W hereup on,  a t 2 :35 p.m. a recess was taken u nt il 3 p.m.]
Mr. H ungate. The committ ee will  be in ord er.  We will  proceed 

wi th the  witn ess.
Mr . Cole. Mr. Chairma n, before  T leave  my tes tim ony wi th respec t 

to rule  16, I  wa nt  to make th is obs ervatio n. You have he ard  a gr ea t 
deal  thi s mo rni ng  from  the  rep res entat ive s of the  De pa rtm en t of  
Justi ce  about wh at a bad business it  is to have  discovery in cri mina l 
cases, and  1 th ink th at  the comm ittee , in evalu ati ng  the  p osi tion of  th e 
De pa rtm en t of  J us tic e, should  t ake int o account the  fact  t ha t the  De
pa rtm en t has  rep resent ations at  delibera tions of  the  Ju di ci al  Co nfe r
ence. from  whence these  rule s and proposed amend ments  come.

The De pa rtm en t of Justi ce  has  rep resent ation  in the  Sec tion  of  
Cr imina l Justi ce , a nd its rep res entat ive  p ar tic ipated  in the  d iscussions 
when  the  Sect ion of Cr imina l Justi ce  form ula ted  its  pos ition. I men
tioned  ea rli er  th at , indeed, one of the  men si tti ng  at  th is  tab le th is  
mo rni ng  on beha lf of the  De pa rtm en t of Justi ce , Mr. Green, was a 
member o f mv c rim ina l ju stic e sec tion committ ee which reviewed these 
rules. Thus,  th e De partm ent h as had in pu t at all  the var ious stages .

I  can only say  th at  in the  case  of  my cqmmittee and  the Section  of  
Crimina l Justi ce , we were no t prep ared  to buy the  De pa rtm en t’s posi
tion , which we cons idered to be an extr eme posi tion.  We th ink there 
ough t to be discovery in criminal  cases. We th ink as our am end ments  
mo dify these  proposed ame ndm ents , rule 16 should be adopted , an d 
th at  i t is a s tep for ward.

Mr. H ungate. Wh at is the  size of  yo ur  section ?
Mr.  Cole. 12,000 members.
Mr. H UxgaTe. I s th at  f or  the whole  A BA  ?
Mr. Cole. No, the  Section of Cr im inal Jus tice.

' Mr. H ungate. 12,000 rtiembers.
Mr. Cole. 12,000 members, represen tin g every  segment of  th e cr im i

na l jus tice system—prosecutors , defe nse  lawyers , jud ges, cor rec tions 
officials, enfo rce ment, inv est iga tion representativ es.
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Mr. H ung ate. Wh at  is the size o f yo ur  comm ittee  ?
Mr. Cole. Th e or igi na l committ ee was appro xim ate ly 10 or  12 

people,  rep resent ing  each of  the  segmen ts oi  the  Fe de ral sys tem— 
jud ge,  pro secuto r, de fens e law yer,  De pa rtm en t of  Jus tice, and  so fo rt h ; 
that  was the  ori gin al step in our con sidera tion . Then the  re po rt  w ent  
to the  Council of  the  Section of  Cr im ina l Justi ce , composed of  some 
25 or  30 people,  also  r epres enting every segmen t of  the  crim ina l j ust ice  
syste m. In  both insta nces , the Justi ce  D ep ar tm en t people pa rt ic ip at ed  
and were  pre sen t in these con side rations .

I wa nt to thus  make it clear th at  rule 16 as we come fo rw ard wi th 
it from the  A me rican Bar  Associat ion’s Section of Cr im ina l J us tic e is 
no t som eth ing  loaded one way or the ot he r; we have he ard  the p resenta
tion of  the De pa rtm en t of .Justice.

Mr. H ungate. Can you tell  me what th e vo te was, eith er  in that  coun 
cil or  on your com mitt ee?

Mr. Cole. I  am sorry , I  cannot  g ive you the votes on th at . I  c annot 
reca ll t he m ; but  it was not close on t hi s one.

Mr. H ungate. Oh, I see. W ith  some of  the evidence rules,  the 
Ju di ci al  Conference Ad vis ory  Com mit tee  fav ore d a dra ft  8—7, and 
then  sp lit  7—7. It  was not  th at  close on yo ur  comm ittee  or in  the  council 
■on rule 16.

Mr. Cole. I do no t reca ll th at  r ule  16 was  t ha t close a n issue in  any 
of its aspec ts. Th ere  may  have  been an  occasional one th at  was th at  
close, b ut  not  on th is rule .

Mr. H ungate. I s i t possible t o ascer tain wha t the  vote was?
Mr. Cole. Th ere was a reco rded  vote in th e council, bu t I  do no t 

th ink th at I hav e the  records le ft  of th e com mit tee any  longer .
Mr. H ungate. G o ahe ad.  Are there any questions at  t hi s po in t ?
Mr. Cole. There is  one  other th ing,  Mr . Ch air ma n, th at I  m ight  add  

to thi s, and th at  is th at  the  rep or t of  the  section of criminal  just ice— 
which is e ssentially  w ha t I  am giv ing  yo u here tod ay—was  c irc ula ted  
th roug ho ut  the en tir e Am erican  B ar  Ass ociatio n, so th at  all  othe r 
sections of the ABA  who mi gh t hav e some in terest could hav e some 
kin d of  inp ut  into  this . No t on ly i s thi s th e w ork  o f a  section  com pri s
ing  12,000 people , b ut  i t also has pe rip he ra l rev erb era tion th roug ho ut  
the  whole AB A.

Mr. H ungate. Go ahe ad.
Mr. W iggins. Ju st  to  be fa ir,  the ABA’s criminal  just ice section 

is composed of  at to rney s th at  wish to  id en tif y them selves with  th at  
section, they are  b oth  p rosecu tors  and  d efen se counsel .

Mr. Cole. T hat ’s correc t.
Mr. W iggtns. And you would agree th at  defense counsel outwe igh  

prosecuto rs by a fa ctor  o f 1 to 100 or  so ; wo uld n’t t hat  be fa ir?
Mr. Cole. No ; I  wou ld disa gree wi th th at , Mr.  Wiggins.  I  wou ld 

say  th at  the defe nse  law yer s are  probably outnu mb ere d by th e othe r 
peop le in the sect ion because, it  is no t only composed of  prosecuto rs 
and defense lawyers, it  also includes jud ges , corr ection officials, law  
enforcement  people,  pro fessors, and students . I  would th in k th a t if  
you took a numerical count, the  defe nse law yers wou ld pro bably  be a 
smalle r gro up.

Mr. W iggins. W ell , I  will  take yo ur  word , an d I  won’t question it,  
except menta lly.
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Mr. Cole. Wel l, I  am  only guess ing,  an d I  can  on ly g ive you my  best 
jud gm ent .

Mr. W iggins . D id I underst and you  to say th at  a vote  o f some s or t 
was tak en  by the  en tir e section of  16,000 ?

Mr. Cole. N o; I  d id  not  say t ha t.
Mr.  W iggins. At  w ha t level was the vote  tak en  ?
Mr. Cole. Th e vote in th is rep or t is  the work o f the  go verning  coun

cil of  the  section of  criminal just ice.  Tha t governing  council  is an  
elected body rep resent ing  the  12,000 mem bers,  and  is, again , composed 
of all segm ents  o f the spectru m of the cri mi na l jus tice  system. I t  h as 
some 23 vo ting mem bers  on it, bu t it  has as ma ny as 30 or  40 lia ison 
mem bers ; liai son  rep resent atives  f rom  the  D ep ar tm en t o f Ju sti ce , t he  
Na tional Ass ociatio n of  At torneys General of  the Sta tes , th e In te r
na tional Associa tion  of  C hief s of  P olice, an d othe r o rga niz ations. All 
of  these peop le pa rti cipa ted in th is  d iscussion .

Mr.  W iggins. That ’s fine. I  rep res en t ha lf  a mi llio n people,  bu t I  
wouldn’t ever  sta te th at I  speak fo r ove r ha lf  a mi llio n people,  it  
would be barely  acc ura te to say I spe ak fo r ha lf  of the m,  an d then  
only occasiona lly. But  I  real ize th at  only goes to  the  we igh t of  your  
test imony,  n ot the subs tance .

Mr. H ung ate. Go a hea d, M r. Cole.
Mr. Cole. All  r ight . Once we lea ve rule  16, we come to  ru le 20, which 

is a rel ative ly nonco ntro versia l rule . W e h ave  a  suggestion  to  make.  I t  
was a suggestion , inc ide nta lly , made by th e De pa rtm en t of  Ju st ice 
du rin g our del ibe rat ions. I t  is th at  the words “f or each  di st rict ” be 
add ed in su bp arag raph  (d) af te r the reference  to  “U ni ted State s 
At torney .”

Th is proposed c han ge would make it  necessary to ob tain, in addi tio n 
to the ap prov al  of the U.S . att orney in th e di str ic t in which  the 
juveni le is ar reste d, the appro va l of  the U.S. att orney in th e di st ric t 
in w hich  th e c harge  is p end ing .

I wou ld sugges t th at th is was pe rhap s an  inadve rte nt  omission  by 
the  draf tsm en. I  do no t th ink it  is a  p rov oca tive quest ion. Unless th ere  
are  some q uest ions , I  am going to  p ass  over  tha t.

Mr.  H ungate. Go ahea d.
Mr. Cole. Ru le 29.1 deals  w ith  th e pro ced ure to  be follo wed  in mak

ing  closing  a rgu me nt in criminal cases. Fr an kl y,  a t the  time  th is  came 
up it  was a my ste ry to  some of  us wh y it  was being proposed. We 
found out th at  in the New Yo rk are a, and possibly in  th e New Je rse y 
area , the  pra ctice  is followed by which th e Gov ernment waives its  
ope ning arg um ent in the final arg um ent. Thi s mean s t hat  th e defe nse  
lawyer  g ets up  and make s h is closing arg um ent, and then  th e Gover n
men t closes af te r him .

I have tr ied cases in  many di str ic ts aro un d the Un ite d Sta tes , and 
I  have n ot r un  in to thi s p rac tice in  othe r places. Th e norm al pro ced ure  
is, the  Government  will  open, the defe nse  will  the n follow, and the 
Governme nt will close.

Th e purpo se of  r ule 29.1 is to insure  t hat the nor mal pro ced ure , or  
the proced ure  which  ge ne ra lly pr ev ai ls th roug ho ut  the  U ni ted State s, 
will  be follo wed  everywhere . The  sect ion of  cri minal just ice  is in fav or  
of  t hi s proposed ame ndm ent.  Th e othe r system sometim es works, and 
in fai rne ss,  it  makes i t impossible f or  the defe nse l awyer  to k now  w ha t
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the nature is of the Government’s argument if he doesn’t argue. The Government is protected because it has both the opening and closing. Mr. Wiggins. May I inter rupt?
Mr. H ungate. Yes.
Mr. Wiggins. It  would be appropriate for the prosecution to waive the right  to opening a rgument if this rationale is to prevail, and yet, the language of  the rule simply says the prosecution shall open and defense shall be permitted  to reply; and then the prosecution shall be 

permitted to rebut the defense a rgument; normally tha t would be in the nature  of a righ t, according to the prosecution, which would be waivable, all other  things being equal.
Do you think we ought to make it  more precise, so it is not subject to waiver?
Mr. Cole. In order to accomplish the purpose of tliis rule, if an 

additional sentence were added, it would make it absolutely clear. 1 th ink it would bo useful because there is a possibility that  in some distr ict some prosecutor will get up and say, “I  will waive my open
ing,” and we will be right  back where we are in prompting this rule in the first place. So, I  think it would be useful.

Mr. Wiggins. I  guess nowadays in par ticu lar it becomes very pos
sible, all manner of people come into criminal Federal court, in order 
to provide “competent counsel” when a person is accused of a crime.Air. Cole. I agree completely with you.

Mr. Hungate. Maybe it should be waivable in both closing and rebuttal  rights.
Mr. Cole. Or you could simply say : “The prosecution shall not be 

permitted to waive opening a rgument”—something of tha t sort.
Mr. Hungate. We will refer that  to counsel.
Mr. Cole. Hight.
Mr. Hungate. Thank you.
Mr. Cole. Buie 32 deals primari ly with procedures applicable to sentencing and presentence investigation. The section of criminal 

justice has two different suggestions to make with regard to these proposed amendments.
The first of them is with respect to subdivision (a)(1 ) ; there, we propose addition of the words “Government counsel shall have an equivalent opportunity to speak to the court.”
As section (a )(1 ) is presently proposed, the language is as follows: “Before imposing sentence the court shall afford counsel an opportuni ty to speak on behalf of the defendant, and shall address the 

defendant personally and ask him if he wishes to make a statement 
in his own behalf, and present any information in mitigation of punishment.”

We would add, immediately following t ha t: “Government counsel shall have an equivalent opportuni ty to speak to the court.” based on 
a notion of fairness and on a belief tha t the court should be fully  advised.

I notice tha t the chairman is tu rning to the ABA Standards: the 
ABA Standards caution against the prosecutor’s making specific 
recommendations as to sentencing. On the other hand, the ABA 
Standards also encourage the prosecution to assist the court in the sentencing process.
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The prosecutor should not get up and say, “ I think you ought to- give thi s man 90 years,” but I think he should get up and say, “Th at is all well and good what the defense counsel and defendant have said,, but 1 think there are other aspects to this that  should be considered.”Mr. Wiggins. Do you have in mind the practice of Judge Sirica when you suggest that language? I ’m thinking of when he star ted to pronounce sentence before counsel had an opportunity to say anything.Mr. Cole. I would like to say that  we had nobody in par ticu lar in mind when we made that recommendation, but tha t tha t might be an example.
The other recommendation tha t the section of criminal justice has- with regard to rule 32 concerns the language which appears in subdivision (c )(3) (A ) and (c )(3) (B ).
Those provisions deal with the question of whether the presentence report  should be made available to the defendant and his counsel by the tria l judge;  the rules provide tha t this information will be made available except under certain circumstances.
Our section has suggested language which we think is better than tha t in the proposed rule. The suggested language is set out in the appendix t o  my statement, and it comes almost verbatim from the  ABA Standards. It  is just a question of what is better language, and 1 don't think there is a major policy issue involved in any way.We are in favor of making this information available to the defendant and to defense counsel whenever possible, and we think  the exception to it should be as circumscribed as possible. Our proposed language, as I say, is directly from the ABA Standards.
Mr. H ungate. Pardon me. Isn’t there a conflict between permitting the Government attorney to have an equivalent opportunity to speak to the court, and the ABA Standard  on the Prosecution Function, § 6.1 (IB ? Section 6.1(b) provides that  the prosecutor ordinarily  should not make any specific recommendation as to the appropria te sentence unless a recommendation is requested by the court or is pa rt o f a plea agreement.
Mr. Cole. I do not th ink there is a conflict. The Standards make it de ar  tha t unless requested by the court, the prosecutor should not be making specific recommendations on the sentence—that is, saying, “You ought  to give this man 3 years, o r 1 month, or 30 years .”
But, certainly, it does not preclude the prosecutors getting up during  the sentencing process, and when the court hears defense counsel and the defendant, le tting the prosecutor bring to the attention of the court considerations which are relevant to the sentencing process, without necessarily being specific about the length or precise terms of the sentence.
In other words, there may be something the Government wants to say that the sentencing judge ought to hear: and it can be something other than a specific recommendation as to the length of sentence.Mr. Hungate. I agree, I th ink we should say that  the court can hear from the prosecutor. However. I  still think  there is conflict with the Standards. There might be cases where the prosecutor should sav something the court should hear, but the court hasn’t asked him. Tt seems to me that the s tandard  which applies  when there is no jury fixing the  penalty, requires the prosecutor not to comment, even though 

50 -473— 75------10
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he may have inf orma tio n he considers  vita lly  im po rta nt , unless  he  has 
agree d t o as p ar t o f a p lea  agreement  or  unless th e c ourt asks h im to.

Section  6 .1(c), whi ch app lies when the sentence is fixed by the j ur y,  
requires the  pro sec uto r to avoid int roducin g evidence  b ea rin g on the  
sentence  because  th at  pre jud ices the  ju ry  on the  issue of guilt.

It  seems to  me th at  th at  is a ra ther  difficult assignm ent.
Mr. Cole. I  t hi nk  it is, a nd  I  t hink  th ese St an da rd s were not neces

sa ril y wr itt en  fo r tryi ng  cases in Federal  court. In  some St ate cou rts,  
you do have  a ju ry  which is invo lved  in the sen tencing process, bu t 
you do no t have it  in Fe de ral  prac tice .

Mr. H ungate. But  you deal with  these specific th ings.
Mr. Cole. Y ou are  r ight , t her e may be a confli ct. I can only  say , and  

maybe thi s is a class ic example fo r Mr. Wiggins , th is is a recommenda
tio n we are  passing  on which  is essent ially prosec uto ria l—it is not 
a defense reco mmendation. This is some thing th e prosecut ion side fel t 
str ongly  a bout .

Mr. H ungate. Th an k you.
Mr. Cole. The  l as t of  the rules  t hat  we have  to  deal with is r ule  43. 

And  in rul e 43 t he  prin cipa l issue is the  problem  o f the un ru ly  or  diffi
cu lt defen dant,  th e problem  of the d efe ndan t t hat  canno t be control led 
in the  co urtroom.

Th is whole sub jec t was explo red by th e Supre me  Court in Ill inoi s v. 
Al len . Ou r problem  with thi s proposed ame ndm ent  rela tes  to sub di
vision  (b)  ( 2) . Sec tion  (b)  (2 ) concerns an instance in which the  con
tinued presence o f t he  de fen dant is not req uir ed i n the courtroom.  T he 
lan guage con tain ed in the  proposed ame ndm ent  concerns a defen dant 
in iti al ly  presen t who engages  in con duc t which is such to justi fy  his 
being excluded fr om  th e courtroom.

We t hink  th at  the proposed language  is too loose. Th is relate s to  a  
basic  and fund am en tal  con stitutio nal  rig ht , an d we would like  to 
insert  lan guage rig ht  ou t of the  U .S. Supre me  Co ur t decision of Il li 
nois  v. Al len . thu s su bs titut ing  fo r th at  lan guage the  fol low ing : “en 
gages in  conduct such th at  subsequent t o the wa rning s of the co urt  th at  
he will be removed if he continues his di srup tiv e beh avior the  d efe nd
an t cond ucts  h imsel f in such a m ann er th at  th e tr ia l can not  be c arr ied  
on w ith him in th e co urtr oom .”

Tha t language , as I  say, comes righ t out  of  the  Sup rem e Co urt 
decision in Ill inoi s v. Al len,  and  we be lieve  it to be more  precise .

Mr. H ungate. I th in k y our view corresponds with th e view of  others  
who have  addressed  them selves to th at  section. The rul e as proposed 
seems to neglect  th e w arn ing .

Mr. Cole. Th at  is corre ct.
Mr. H ungate. The Pu bl ic Defen der  Serv ice fo r t he  D ist ric t of  Co

lum bia  has  suggested  th is : “P erm its , af te r ha vin g been warned  th at  
di sru pt ive  c onduct will cause him to be remo ved from  the  courtroom,  
in beh avior which obstruc ts the  p rog res s of  t he  tr ia l.” T ha t fo rm ula 
tion is  sim ila r to  yours .

Mr. Cole. That  is exactly  the  same po int , th at  is correct,  Mr. 
Chairma n.

Mr. H ungate. Mr. Hu tch ins on  has a questio n fo r you from Ms. 
Holtzm an.

Mr. H utchison. Th e ques tion  is based upon the  comm ents on the  
rules enabling act s fou nd on pages 17 and  18 of  your sta tem ent . I t  is
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similar to a question that  I asked the Department of Justice  representatives earlie r today on her behalf. Is the ABA criminal justice section satisfied tha t the preliminary draf ts of these amendments were adequately circulated for comment to those who were interested, including your organization ?
Mr. Cole. The best answer to tha t question is to say tha t I am not informed that  the section of criminal justice was involved in any stage of the earlie r dra ft of these proposed amendments. Once we became involved in that, our examination of them was extremely intense. Had there been a similar oppor tunity  on earlier drafts , or stages, there would have been more inpu t from the ABA to the rulemaking process.I cannot say that there was no opportunity, but I can say there  was no participation . I can give you one example, however, of the kind of situation  we find ourselves faced with, and that  is with respect to rule 16. There was language in 16( a)(1) providing tha t upon the request of the defendant, the Government shall permit the defendant to inspect and copy any relevant or recorded statements and the substance of any oral statement made by a codefendant, which the Government intends to use at the trial.
Inexplicably, tha t language was omitted in 16(a) (1)  when these amendments were promulgated, so tha t no one from our section had an opportunity  to say, “Don't take it out, leave it in,” we did not know it was coming out.
I am not sure what one can do to rectify th is situation, but th is is an example of one instance in which there was no warning.
Mr. H utchison. Would this  be a ma tter the criminal justice section would like to be informed of on a continuing basis, with a chance to comment, perhaps, on prelim inary draf ts?
Mr. Cole. We certainly would. We definitely would like to be bui lt into tha t process as much as, for example, the Department of  Justice.Mr. Hungate. Any furth er questions ? Mr. Wiggins.
Mr. W iggins. Your recommendation for amendments to rule 16 provides i t is not necessary to give the home address of a Government witness. I am certain that recommendation reflects your belief that  there is a possibility of harassment to perhaps members of the witnesses’ families. Is tha t a correct assumption of the consideration which caused you to make that recommendation ?
Mr. Cole. Our recommendation was limited to home addresses of Federal and State law enforcement officers; it did not apply to all witnesses. The reason for the recommendation was tha t the home addresses of these law enforcement officers are an irrelevancy. I f  he were an FB I agent, or from the State  attorney general's office, or a member of the State police, you would be more interested in his office address than in his home address.
Many of  these officers keep thei r addresses confidential for obvious reasons. And it is not our purpose in providing  for the discovery of names and addresses of witnesses, to create a s ituation which would result in harassment of law enforcement officers’ families; or, if  there is danger, endanger those families. But our recommendation did not go beyond law enforcement officers.
Mr. W iggins. Well. I can understand  th at;  and it seems to reflect a greater sensitivity to law enforcement officers than to nonlaw enforcement officer witnesses.
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I f  the  actual  show ing of p otential of hara ssm ent can he made, maybe- 
af te r some mon ths of opera tion under the  rule s, some da ta can be 
collec ted and if nonlaw enforce men t officers are  also subject to ha rass 
ment,  would t ha t be persua sive  to your sect ion ?

Mr. Cole. 1 thin k it  wou ld be, yes, indeed .
Mr.  Wiggins,  I am sure  you recognize th is prob lem, the  purpose ot  

di sc losin gw itn ess lis ts and addre sses , names and  addresses of  wi t
nesses, is to give the  oth er side—wh ether it is the  prosecutio n of  th e 
defense—an op po rtu ni ty  to  in some instances to inte rview, check up 
on these people , and get rea dy to  deal with them in one w ay or anoth er 
when th ey appear at  th e t rial .

When you are  giv en the  des cription of a law  enforcement  officer, 
his  home add ress is rea lly  not very  im po rta nt . Wh en you are given 
the name of a Jo hn  Sm ith , the  absence of his add ress may be the  
diffe rence between knowing  who you are  ta lk ing about, and  who you 
are  not ta lk ing about. I recognize the re may  be situa tio ns  in whi ch •
th is  could create  a danger,  or  abuse, bu t by the  same token, if we 
do n’t give an add ress ill most of the nonofficial witn ess types, we a re 
no t giv ing  inf orma tio n which is meaningful.

Mr . W iggins. Did you discuss before 1 arriv ed  t he  question of when 
th at inform ation  should be made  avai lab le to the  defense counsel,  a nd  
more specifically, your  at tit ud e wi th respec t to some 3-day rule , or 
some oth er rule , the  e xte nt  o f the Jen cks  Act, or a per iod  o f time , b ut
so ea rly  ? .

Mr.  Cole. I  did  n ot discuss it, but  I wou ld like  to because I th ink it
is important. .

I tlii nk  that  inform ati on  should be made ava ilab le af te r the  indict 
ment,  on the  issuance of the  inform ation. I do not see any reason why 
any of thi s disco very  inf orma tio n should  be made ava ilab le befo re 
th er e is, in fac t, a cha rge  again st an accused, so th at  you know wha t 
you are  dealing  with. You  shou ld not be pe rm itt ed  to go out and 
discover before  you know wh at the  discovery is abou t.

I th ink it  would be. in many instance s, completely inadeq uate to 
lim it discovery, or pro duction  o f d ocumen ts, or names of witnesses, to 
3 days before* tr ia l, pa rti cu larly  in a case inv olv ing  a long tr ia l, or  
many witnesses, or many docume nts;  th at  kind  of  disco very  is a lmost 
no discovery at  al l.

The defen se law yer has lim ited resources in most instances. I f  he  is 
pr ep ar ing fo r tr ia l, and get s the inf orma tio n 3 da ys befo re tri al , the re •
is not much he can do wi th it ; and  he does not have a large number of 
peo ple  to------

Mr. H ungate . May  T i nter rupt . Of  course com pared to wha t defense 
att orneys  get now. 3 days would be an aw fully  l ong  time, wou ldn’t it ? *

Mr. Cole. In  ma ny inst ances it is a lon g time . 1 would like to say,  
however, th at  in those court s in which the re is some o f thi s discovery , 
to my know ledge it is not  limited  to the  3-day period.

So, if  th is  commit tee sho uld  ad op t the  3-dav per iod , in many, in 
stan ces  it would  do more har m tha n good, because  there are time s 
when the  cou rt requir es discovery and does not lim it it  to a 3-day 
period before t rial .

Man y cou rts do not  pro vid e fo r any discovery. In  such cases, the  
3 days would be bet te r th an  none, I agree.
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Mr. W iggins. One final question with respect to your observation 
on rule 43 because there are obviously practical problems to be dealt 
with, and unless there is an impor tant constitutional issue.

The rule does not require that the tria l judge use alternatives to 
removal before the removal occurs. 1 wouldn’t expect the rule to spell 
out what alternatives there might be, but what are your suggestions 
if the rule might contain urging tha t the court attempt to employ 
alternatives to physical removal before he falls back on the  ultimate 
weapon ? . . .

Mr. Cole. I would think that  kind of suggestion should certainly 
be made in the committee report. I agree with you; tha t does not

* really need to be included in the rule itself. I know there are some 
judges before whom I appeared who would be shocked to hear what I  
am going to say; but, in general, I  th ink Federal judges try very hard 
to do a good job. and are not going to exclude defendants from a

* courtroom needlessly; it is the rare judge who will abuse t hat  au
thority . I think that  the kind of escarpment you are talking  about is 
the kind of th ing that most Federal judges would probably use before 
they fell back on what is now going to be provided in this rule.

I do not think  that in the main Federal judges are quick on the 
trigger to throw somebody out of court.

Mr. Wigi.ins. I know they are not. As a matte r of fact. I  think they 
are extraordinar ily patient human beings.

Let's assume a judge wanted to employ the technique of tying  a 
defendant down, strapp ing him in the chair before he is removed. Do 
you regard tha t as an almost worse penalty than removing him?

Mr. Cole. Yes, I do, because it  makes a spectacle of the defendant 
in front of the jury, and so.taints the trial  th at I am not sure what can 
result. If  there is some way to advise the jury  that  the defendant 
cannot be present during  the remainder of the tria l, but th at the t ria l 
will go on. I think  that  would be fa r better than having the de fendant 
shackled, or tied to his chair in the courtroom in f ront  of the jury.

Mr. Wiggins. One final question. What  if defense counsel should 
leave at this point, what happens?

Mr. Cole. With  defense counsel, you have a different situat ion 
entirely than what you have with the defendant. I think tha t the 
defense counsel can be directed by the court to come back to tha t 
courtroom and stay there;  if he fails to do so, I think  as an officer

* of the court he can be censured, or handled in a variety of other ways, 
and, indeed, can be held in contempt of tha t court.

I do not see the problem of dealing with an unruly defense counsel 
as nearly as complicated as dealing with an unruly defendant. The

* defense counsel does not have the rights which a defendant has, 
which we must be concerned about. T do not think a defense counsel 
would ever walk out of a courtroom if the judge told him to stay.

Mr. Wiggins. Do you th ink the rule ought to address itself to the 
unruly  defense counsel?

Mr. Cole. I do not think these rules should address tha t issue. 
I think that can be handled by individual judges, individual contempt 
proceedings, and grievance committees.

Mr. H ungate. Mr. Mann?
Mr. Mann. I  have no questions, Mr. Chairman.
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Mr. H ungate. M s. H olt zm an, you are just in time for questio ning. 
These gentlem en are  te sti fy ing on beha lf of  the AB A criminal just ice 
section and  we he ard r epr ese nta tives o f th e J us tic e D ep ar tm en t earlie r.
I  wil l go to you in a  moment.

Mr. W iggins . 1 would  like  the  witness to comm ent abo ut a matt er  
th at  concerned me thi s mo rning, you may well have been pres ent . 
Bu t I am conc erned—I  am concerned abo ut the  fugit ive  af te r the 
issuance of  a summons. I  th in k you he ard my observatio ns th is 
morning.

Mr. Cole. Yes, I  d id.
Mr. W iggins. Do you hav e any thou gh ts with respec t to that  

prob lem ?
Air. Cole. Mr.  Wiggins , we hav e pro posed  th at  the  words  “v alid  

reason ” be defined in b oth rules 4 an d 9.
Mr. W iggins . I underst and th at .
Mr. Cole. T o some extent , th at  wou ld tak e care  of the  problem  of 

fu gi tiv ity —th at  is one of the reasons beh ind  our def init ion  of “v alid  
reason ” and the  issuance of the  war rant . Th ere  would be the  fac t 
th at  the re m ight  be a chance of  the  accused fleeing.

Air. W iggins. Well,  I am more  c once rned  with the  person  who does 
in fac t flee, wh eth er the re are  good reasons  is beside th e point . He 
leaves af te r the  summons is issued and exited upon him. and he stays 
away for a long per iod  of time , 4 or  5 year s, so th at  pro secution be
comes a pract ica l imp ossibilit y.

He now ret urns , or  is appre hen ded . Th e prosecu tion  can ’t very well 
proceed on the or igi na l—so, wh at do we do about him ? li e  is not a 
fugit ive  from jus tice , or at  least he is no t ap pa rent ly  viola tin g a 
criminal  section which deals  with pers ons  who have  been relea sed and  
leave  the  juris dic tio n. Have I  made  my po in t cle ar?

Mr. Cole. I  am no t sure I unde rst an d, bu t let me ans wer it in pa rt.  
Why  can not the  prose cution proceed on the or igina l cha rge?

Air. W iggins. W ell,  l et’s assume they  c an ’t because all  t he  witnesses 
are  dead.

Air. C ole. T hen the y would have to issue  a  new cha rge  aga ins t him.  
in which he is charg ed with  fleeing. Th ere  must be some ap prop riate 
provisi on in 18 U.S .C. which wou ld cover th at  act.  He  would be 
charg ed and tri ed  on th at  new basis . Und er  those circ umstan ces  t her e 
would n ot be any problem  abou t pr ose cuting.

Mr. W iggins . T he re  wou ldn’t oe if there  were such a sta tute.
Air. H ungate. H ow about un law ful fligh t to  a void  prosecutio n ?
Mr.  Cole. I  wou ld th ink  t hat  w ould  cover i t ; and  I th in k the re are 

oth ers  w hich  would also cover  i t.
Mr. H ungate. The  pena lty  m igh t be l igh ter .
Mr. W iggins. Well , I don ’t have  those sections befoi-e me, bu t I 

th ink the y are prem ised  on an in iti al  fac t, th at  the  person  has  been 
released  and th er ea fter  he flees. An d if  h e is no t released , the section 
is no t app lica ble .

Bu t I  presume th is committ ee cou ld request changes  in th at sta tu te  
as well. Bu t un less  thi s amendm ent  take s care of  the  prob lem , we hav e a 
hole here  th at  needs to  be filled in.

Air. Cole. That , I  th ink , should be changed in the su bstan tive st atute , 
and not in the  rules o f pro cedure . T hese rule s a re d irected tow ard ma k
ing th is machi ner y work , given the  definit ion  of  the s ubsta ntive  crime.
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Air. H ungate. Ms. Holtzman ?
Ms. II oltzmax. Thank you, Mr. Chairman.
I had an opportunity to read your testimony, and I  want to compli

ment you on rais ing the problem with rule 15 respecting depositions.
I understand tha t you will provide this committee with informa

tion regarding the extent to which you participated  in, and were ad
vised of the process by which these rules were ultimately adopted and 
promulgated. I think it is very important in terms of ou r evaluation 
of these rules to understand the extent to which concerned segments 
of the bar had the opportuni ty to partic ipate, and have their voices 
heard  in the formulat ion of these rules; this would affect my judg
ment, and I suspect, the judgment of others. So, I  would hope that  
you could get that to us as soon as possible.

I also want to ask you about your position on rule 12.1. Have you 
been questioned about tha t here?

Mr. Cole. Yes. 12.1 is the alibi defense, and we have suggested that 
the committee adopt the District of Columbia procedure. Tha t provides 
essentially that the Government may trigger the operation of this rule, 
instead of letting the defendant trigger it.

We were persuaded by representatives  of the Justice Department 
and Government that  this was the better way to proceed. We see no 
prejudice, or detriment to the defendant, and there are reasons, we 
think , tha t suggest this is the better way to do it. It  has been done 
that  way in the Distric t of Columbia, and it seems to be working.

Ms. H oltzman. When you state  liere; then, tha t your position is an 
intermediate position, in what respect is it an intermediate position? 
It  seems to me you are strengthening the rule on behalf of the Govern
ment ; is that  correct ?

Mr. Cole. It  is intermediate in the sense tha t there are different 
ways for the procedure to operate. I have ta lked now’ about the dif 
ference in triggering the procedure, but there is a difference, also, in 
the way the procedure itself can operate.

Ms. H oltzman. I t’s the triggerin g mechanism ?
Air. Cole. It ’s the trigger ing  mechanism.
Ms. Holtzman. And your proposal would strengthen the Govern

ment’s hand, is tha t righ t ?
Mr. Cole. I  do not think we are strengthening anybody’s hand, it 

jus t allows the Government-----
Ms. Holtzman. Well, if the defendant has no intention,  it allows 

the Government to begin the process.
Mr. Cole. Tha t is right . It  allows the Government to find out 

whether there will be, or will not be, an alibi defense. Fran kly,  we 
think tha t is consistent with the la rger  issue of discovery and broader 
disclosure, pret rial,  cutting in both directions.

Air. Wiggins had me over the anvil earlier  suggesting th at we were 
representing only the defense b ar in some of our recommendations, 
which we are not. We are t rying to do the  best we know how in the 
public interest. Sometimes that falls on one side, and sometimes it 
falls on the other.

In  this instance, while it gives the  Government the opportuni ty to 
trig ger  the activ ity, in the  end, it creates a broader pre tria l disclosure, 
and makes both sides bet ter equipped to proceed with the tria l. We
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•see no problems concerning violation of rights of self-incrimination in 
that  procedure at all.

Ms. Holtzmax. Well, I think, if I may pursue this tha t the rule 
with respect to the alibi defense doesn’t deal with discovery on the 
pa rt of the Government at all, does it ?

Mr. Cole. It  doesn’t where the defendant-----
Ms. H oltzmax. Rule 12.1 doesn't really have too much to do with 

discovery, right?
Mr. Cole. When the Government makes the request, there is an 

obligation on the Government to state the time and place where the 
otfense was committed.

Ms. HoltzmAx. I) o you consider tha t as a terribly onerous burden 
on the Government ?

Mr. Cole. No, 1 don’t think so. And I do not think it is a terrib ly 
onerous burden on the defendant to then say tha t he is going to take 
the position tha t he was not there.

Ms. H oltzmax. Well, to what extent do you run  into constitutional 
problems there ?

It  is required of the Government to state where the defendant sup
posedly was, and when and where he committed the alleged criminal 
offense. But don’t you run into constitutional problems when you re
quire the defendant to state  where he was and furnish the Government 
with a list of alibi witnesses?

Mr. Cole. I do not think  so. I think tha t the defendant is going 
to sta te t hat  he was not where the Government says he was going to 
state.

Ms. Holtzmax. Well, does the defendant have to state anything?
Mr. Cole. No, the defendant does not have to state anything. Ms. 

IToltzman. Under the way this  would work, the defendant would be 
giving to the Government the witnesses which he intends to call to 
establish  his alibi defense, and which under our view of rule 16 he 
would be giving to the Government in any event. The only difference 
is tha t he would now be designating these particular witnesses as 
relevant to the alibi defense. I am not sure tha t I see any incrimination 
problem in this arrangement.

Ms. Holtzmax. Wh at about constitutional problems ar ising under 
subsection ( e) , failure  to comply with disclosure of alibi. Does denying 
th e defendant the right  to call witnesses on his own behalf, violate 
any constitutional right of the defendant, in your view ?

Mr. Cole. I  guess an argument can be made tha t you are foreclosing 
the  defendant  from calling witnesses; but, by the same token, i f the 
rules require the defendant to disclose this information prior  to t rial , 
they are fair  rules and do not create an incr imination type of problem. 
I would think if the  defendant fails  to follow the rules, the defendant 
•can be penalized.

Mr. I Iuxgate. If  you would yield briefly. I believe Wisconsin has 
had a notice of an alibi defense statute since 1956.

Mr. Cole. There is nothing very novel, as I understand it, about 
the alibi defense disclosure. The only disputes tha t have occurred 
relate to how it is going to work. And the  only difference is between 
what we are  suggesting  and what has been suggested in the proposed 
amendment—the question of who triggers it.



Ms. H oltzmax. Ex cept  th at , pe rhap s—and  I don t know if  anyo ne 
comm ented  on th is—the re is some concern abo ut the  question of in 
tim ida tio n of  the  witnesses. I t lias been raised  befo re th is  committ ee 
th at  if  the  de fend an t gives the  names of  his  witnesses, the y ma y be 
int im ida ted  by an interv iew  by the FB I.  Th e Gov ernm ent itself  is a 
prett y sca ry th in g to people  in th is country . Thus,  ha vin g the  Gov 
ernment, interv iew  a witness is total ly  d iffere nt from ha vin g a defense 
lawyer  inte rview ing  a witness.

Have you take n th at into  account in your  ana lys is of the  rule ?
Mr. Cole. W e h ave  taken  th is into acco unt , and  t ha t is also rel evant 

in the con tex t o f r ule  16, which tal ks  abou t discovery di rect ly : it  ta lks 
the re about disclosure of names and addresses  of witnesses  by bo th 
sides.

I  sha re your  concern. I hav e seen sit ua tio ns  in which defense wit
nesses have been in tim idate d by Gover nm ent  agencies . I  know of  cases 
in which  Government  witnesses hav e been threate ne d or in tim idated  
by pr et ty  n as ty defen dan ts. Th at  is the  n atur e of  the game. You have 
to weigh  all of  th is,  and when you are  th roug h,  you have to decide 
whether you wa nt disclosu re or  not.  We  come out  on the  side of dis 
closure by both  sides.

Mr. H ungate. Th e second bell announcin g a vote has ju st  run g. 
Does the sub com mit tee want to resum e a ft er  vot ing?

Th an k you very much, Mr. Cole, fo r yo ur  very  he lpf ul  tes timony . 
I  un derst and th at  Mr.  Iloffm an has a sta tem ent he wants  to make?

Mr. H offman . Mr. Cole made clear th at  he was spe aking fo r the  
section of criminal jus tice  when he star ted,  bu t throug ho ut  the  te st i
mony  from both side s the re have been refe rences to the  AB A. We 
have never ha d the  op po rtu ni ty  to pass on th is as an associat ion as 
such.

Mr.  I I unoate. Mr . Cole spea ks fo r the criminal  jus tice sect ion,  
as lie was carefu l to sta te when he was prov id ing his  personal views,

[The  pre pa red state me nt of Mr.  Cole f ol lows:]
Statement of Alan Y. Cole, Section Vice Chairman on Behalf of the 

Section of Criminal J ustice of the American Bar Association

My name is  Alan Y. Cole and I appear today  to present, with the  approval of 
the House of Delegates of the American Bar  Association, the views of the Sec
tion of Criminal Jus tice of ilie American Ba r Association with  respect to the 
proposed Amendments to the Federa l Rules of Criminal Procedure.

I am Vice Chai rman of the American Ba r Association’s Criminal Jus tice 
Section and Chairman of that  Section’s Committee on Rules of Criminal 
Procedure and Evidence. I am also a member of the  House of Delegates of the 
American Bar Association, representing the  Distr ict  of Columbia Bar. In pro
fessional life, I am a partn er in the law firm Cole and Groner  in the Dis tric t of 
Columbia and I specialize  in the tri al  of crim inal and civil cases in Fed era l 
cour ts throughout the  United  States.

The members of the Crimina l Just ice Section of the  American Bar Association 
represen t every segment of the criminal jus tice  syste m: prosecutors, tr ia l and 
appellate  judges, public and private defense  lawyers, correct ions officials, per
sons engaged in investigat ion and enforcement, law school professors and stu 
dents,  among others. We number over 12,000.

The proposed Amendments were first  care fully  studied  by a special com
mittee, which included among its members Federal  prosecutors and representa
tive s of the  Departm ent of Justice, a United Sta tes  dis tric t judge, and lawyers 
activ e in the defense of criminal cases in the  Fede ral courts. This Committee 
prep ared  an extensive report which was presented to the governing Council
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of the  Criminal Jus tice Section. Th at Council, which is represen tative of the  
many different viewpoin ts encompassed by the Criminal Jus tice Section, spent  
the  b ett er pa rt of two days at  a meeting las t fall  reviewing the  recommendations 
of the  Committee. It  adopted some and rejected othe rs and made a few of its 
ow n; and  the report which I present to you today is the work of that  Council.
I cannot emphasize too strongly th at  the Section’s recommendations reflect a 
balancing of att itudes and are  not weighted in favor either  of the prosecution 
or the defense.

Before gett ing to the  specifics, I would like to mention th at  the  Criminal 
Justice  Section has been active ly involved in the implemen tation of the  ABA 
Standa rds  Rela ting To The Adm inis trat ion Of Criminal J ust ice  for many years. 
As the  Committee  knows, these  Standards  cover most of the imp orta nt areas in 
the  field of criminal justice. They have all been approved and  cons titute the 
official policy of the American Bar Association. To the extent  th at  the  proposed 
Amendments to the Federal  Rules are  consistent with  these  Standards, the 
Amendments have been read ily embraced; to the extent that  proposed Amend
ments conflict with  the Standards, they have been revised to bring them into 
con formity; and in instances  where there  were no Stan dard s by which to 
measure a proposed Amendment, the  Section has  formed  its  own judgment.

In general, the  Criminal Jus tice Section supports the  proposed Amendments 
excep t as her einafte r noted and subject to the following suggested  cha nge s: 

Rule 4
The Section proposes only one change with respect to Rule 4. The proposals 

which has  been submitted to amend this  Rule are aimed at  achieving several 
ob jec tives:

fa)  establish ing clearly that  the preferrre d and normal procedure for re
qui ring  the appearance  of the  accused is by the  issuance of a summons rather 
than by an  a rre st w ar ra nt ;

(b)  setting out the circum stances  under which an ar rest wa rra nt  will issue ; 
and

(c) providing that  the finding of probable cause upon which a summons or 
an ar re st  wa rra nt may be issued can be based—in whole or in pa rt—upon 
hea rsay evidence. This  lust  Amendment does not attempt to define “probable 
cause” and it Is intended th at  such determinations be made on a case-by-case 
basis.

The emphasis on the summons ra ther  than the wa rra nt  is consistent with the 
ABA  Standard s Relating To Pretrial Release, §S 3.2 and 3.3, and the adoption 
of these  Amendments is therefo re urged. However, the proposed Amendment 
uses the  term “a valid  reason” in delineating the  circumstances when a wa rra nt 
ra ther  tha n a summons should be used, but it does not define that  term. The 
ABA Section of Criminal Jus tice proposes th at  the  following definition of “a 
valid  reason” be added to parag rap h b (2)  :

“A valid  reason exis ts for the issuance  of an ar rest wa rra nt ra ther  than  a 
summons where the  defe ndant is charged with a crime of violence, if the Mag
ist ra te  finds that  issuance of a summons ra ther  than a warrant  may afford the 
defend ant  an opportunity  to secrete  or destroy  evidence of the  offense, or flee 
upon being summoned. A determination by a  cour t af te r an ar re st  that  no valid 
reaso n existed for  an ar rest in lieu of a summons shall not be grounds for the 
suppression of evidence seized incident to the  arr est , or to a search incident 
the reto.”

Rule  9
The proposed Amendments to Rule  9 are  similar  to those proposed for Rule 

4 in th at  they are  likewise  designed to provide for the issuance of a summons 
ra ther  tha n a warrant.  Accordingly, the proposed Amendments to this Rule are  
also in accord with the  Standard s Relat ing Ta Pretr ial Release, §§ 3.1-3.4, and 
the Section supports the ir adoption. However, the Section urges that  definition 
for  the term “a valid  reason” proposed to be included in Rule 4 also  be inc luded 
with in paragraph  (a )( 2) of Rule 9.

Rule 11
The proposed Amendments to Rule 11 are  among the  most provocative and 

they were the subject of extensive debate within the Criminal Jus tice  Section. 
However, the  Section genera lly supported all of the proposed Amendments.
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The proposed subsection (b) , dealing  with the  plea of nolo contendere, is al
most a verbat im reci tation of the  ABA Standard s Relating To Pleas Of Guilty , 
§ 1.1 (b). Proposed subsection (c), which sets  for th the procedure which the 
Court must follow before accepting a plea, appears  to represen t a codification 
of existing  case law (see, Boy kin  v. Alabama,  395 U.S. 238 (1969) ; McCarthy  v. 
United States, 394 U.S. 459 (1969)) and is in accord with ABA  Standards Re
lating To Pleas Of Guil ty, §1.4. Proposed subsection (e) , governs the  proce
dure for plea negotiations. It  estab lishes  rules designed to prevent abuses in 
the “plea barg aining” process, which is now recognized as an integ ral pa rt of 
the adminis trat ion of crim inal just ice (Santobello  v. New York,  404 U.S. 257, 
260 (1971)). It  expressly provides that  the  Court  shall  not par tici pat e in the 
discussion process. The provisions of subsection (e)  are  in accord with  ABA 
Standards Rela ting  To Pleas Of Guilty, §§ 3.1-3.4. See also ABA  Standards Re 
lating To The Func tion Of The Trial Judge, § 4.1.

Under proposed subdivision (e )( 2),  the  term s of any plea agreem ent which 
has been reached  between the  prosecutor  and  the defendan t mus t be revealed 
in open court at  the  time of plea of guilty or nolo contendere is tendered. Simi
larly, under proposed subdivision  (e )( 4),  if the  Court rejec ts the plea agree 
ment, the Court is required to advise the defe ndant in open court that  the  Court 
will not be bound by the plea agreement.

We recommend that  the  phrase “in open cou rt” in (e )( 2)  and (e )(4)  be 
changed in each instance to “on the record”. This  change is designed to prevent 
public disclosure  of instances where a defe ndant has  promised to coopera te 
with author ities in connection with an ongoing invest igation. It  is also designed, 
in cases in which there is subs tant ial media coverage, to make it  possible for  a 
defendant whose pleas are  rejected to be able subsequently to obtain a fa ir  
tria l. With these changes, the Section supports the  proposed Amendments to 
Rule 11.

Rule  12
The general th rust of the proposed Amendments to Rule 12, which the  Sec

tion supports except for the  change h ere ina fter noted, is to fac ilit ate  th e d isposi
tions of pre tria l motions. This approach is consi stent  with the policy conta ined 
in the A7f/1 Standards Relat ing To Discovery And  Procedure Before Trial, 
§§ S.2-5.3. While the proposed Amendments do not explicitly  provide for an 
omnibus hear ing—which the  ABA Standards Rela ting To Discovery And  Pro
cedure Before Trial, § 5.3, recommend—the Advisory Committee note encourages 
such a hearing.

Subsection (d) estab lishes a mechanism by which the Government may make 
known its inten tion to use certain evidence at trial,  thereby giving the defe ndant 
the opportunity  to raise a motion to suppress pur sua nt to subdivision  (b )( 3).  
In addition , (d )( 2)  allows the defe ndant to request notice of Government’s in 
tention to utilize any evidence at tria l which the defen dant would be enti tled 
to obtain  under Rule 16. which governs discovery. To furth er  implement this 
effort to litig ate  as many issues as possible prio r to tria l, proposed Rule 12(f) 
provides that  the  fai lure to raise in timely  fashion those defenses or objections 
which must be made prio r to tri al shall generally cons titu te a waiver.

The Section proposes that  the first sentence of subdivision (e) be changed 
to rea d as  fol lows:

“ (e) Ruling  on Motion. A motion made before  t ria l shall be determined  before 
trial unless the  cour t, for  good cause, o rders t ha t it he defer red for determination  
at  the tria l of the general issue or unt il af te r verd ict but no such dete rmination  
shall  be deferred if a pa rty ’s righ t to appeal  is adversely affected.”

The purpose of this  recommendation is to discourage the tendency of some 
judges who reserve rulings on p ret ria l motions unt il aft er tri al  in the  hope th at  
the ju ry ’s verd ict will make dete rmination s unnecessary. In short , it Is the  
purpose of tb ’s recommendation to insure  th at  pretr ial  motions are  determined  
prio r to tria l except where there  is good cause. Specific provision is contained 
in this recommendation th at  there  can be no deferral of a pre trial motion if 
a p ar ty’s right  to appeal would be adversely affected.

The Section also recommends that  the  words “for  cause shown” in subdi
vision (f)  be str icken as unnecessary.

Rule 12.1
Rule  12.1 is a newly proposed rule  and establish es the procedure in cases In 

which there is an alibi  defense. It  provides th at  the defendant commences the
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procedure by noting his intent ion to rely upon an alibi  defense. The Govern
ment must the rea fter respond by advising the defe ndan t of the specific time, 
dat e and place at  which the crime is alleged to have been committed. The 
defense must then  disclose the names and  addre sses of witnesses  who will 
supp ort its position; and the Government is the rea fte r required to reveal the 
names and addre sses of its witnesses who will test ify as to the def end ant ’s 
presence at  the scene of the  crime.

As the Advisory Committee has noted, the proposed Rule embodies an int er
media te position. The Section prefe rs the proced ure which permits the Govern
ment to put the process into operation. This is the  procedure  which has been 
in effect in the Dis tric t of Columbia. We suggest, there fore,  the sub stitutio n of 
the Rule set out in Appendix A to replace  proposed Rule 12.1 in its enti rety .

Rule 12.2

Proposed Rule 12.2 deals  with  the problems which aris e when a defe nda nt 
relies upon an insa nity  defense. It  requ ires th at  the defe ndan t give notice in 
advance  of tri al that  he intend s to rely upon such a defense and also of bis 
inten tion to introduce  exp ert testimony  rela ting  to menta l disease, defect or 
other condition bear ing upon the issue of whe ther  he had the  mental sta te re- »
quired for the offense charged. By requ iring  advance notice of these issues, it 
is anti cipa ted th at  tri als  will proceed more expeditio usly. The proposed Rule 
also provides th at  the Court, upon motion of the prosecution, may orde r the 
defen dant to su bmit to a psychiatr ic ex amination.

The Section, while genera lly suppo rting this proposed Rule, notes th at  there 
are  two con stitu tional questions lurkin g in the bac kgr oun d: first, whe ther  the 
defendan t can be compelled to take  a psyc hiat ric exam ination: and second, 
whe ther  any stateme nts which the defendan t makes durin g the course of such 
an exam ination can be used against him. The Section's suppo rt of th e  proposed 
Rule should not be take n as indica ting any position on these questions.

Rule 15

Rule 15 of the  Fed era l Rules of Crimina l Proce dure deals with depositions.
In its present form, the Rule permits  the defen dant, with leave of court and only 
und er carefu lly defined circumstances, to take depositions  of a witness . The  
proposed Amendment would sub stantially  loosen the  circumstances under which 
depositions  can be taken, and would perm it depositions to be taken not only by 
the defen dant but by the prosecution as well.

The Criminal Jus tice Section feels th at  the proposed Amendments to Rule 
15 conta in seriou s and glar ing deficiencies and urge  that  they be rejected. In 
par ticu lar,  the Section does not believe th at  the conditions precede nt to the 
taking of depositions as  set out in the proposed Amendment to Rule 15 (a ) ar e 
as stringe nt as they  should be. The Section also does not believe tha t the defini
tion of “unavaila ble”—the condition winch makes a deposition usable as sub
stan tive  evidence at  a tr ia l—set out in proposed subdivision (g ) is sat isfa ctory, 
eith er from a policy  or  a dra ftin g point of view.

The Section believes th at  if depositions are  to be taken in crimin al cases, 
provision should be made th at  they be taken in the presence of a judge, a magis- »
tra te  or a mast er. The Section also believes that  if the Government is to he 
perm itted  to tak e deposi tions in crimin al cases, a defend ant ’s waiver of his righ t 
to be pr esent  dur ing such depositions  ns provided in the projmsed Amendment to 
15 (g ) should not only be in writ ing but also with  the  consent of h is counsel.

The Section is gener ally concerned th at  the use of depositions in crim inal *
cases as provided in the  proposed Amendments to Rule 15 is probably und esir 
able as a ma tte r of policy and. in additio n, will likely crea te sub stan tial  con
stit utional quest ions with respect to a def end ant’s Sixth Amendment rig ht of 
confrontation. The Section recommends th at  the proposed Amendments to thi s 
Rule be reject ed altog ether.

Rule  16

The maj or objective of the proposed Amendments to Rule 16 is the broaden
ing of discovery for  both the  defense and the prosecution. This is consis tent with 
the  ABA Sta ndard  ft Relating To Discovery And Procedure Before Tr ial  and 
the  Crimina l Jus tice Section generally  endorses  thi s effort. However, the Sec
tion has  a numbe r of specific recommendations which it desires  to make  with 
respect to th e proposed  Amendments to th is Rule.
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In subparagraphs (a)  (1) (A) , the  Section believes that  no distinction  should 
be made between the substance of anjT ora l stateme nt made by a defendant and 
wr itte n or recorded stateme nts made by him. These should all be producible 
whether  or not  the Government inten ds to offer them in evidence at  the tria l. 
The Section also believes that  sub paragraph  (a )( 1)( A ) should be amended 
to provide th at  the Government  shal l produce any statements, upon the request 
of a defendant,  made by a co-defendant which the Government intends to use 
at the tria l.

If the Committee accepts  our  recommendation to reject the  proposed Amend
ments  to Rule 15 relat ing to depositions, then  the las t sentence of proposed sub
division (a )( 1 )( E ) should be stricken. This  sentence would be meaningless if 
the  proposed Amendments to Rule 15 were not adopted.

Our Section also recommends th at  the  proposed Amendment to subdivision 
(h )( 1)( A ) be rejected. The ABA Stan dard s Relat ing To Discovery And Pro
cedure Before Trial, § 3.2, have gone so f ar  only as to provide th at  the prosecu
tion should be enti tled  to discover medical  and scientific reports  and the sta te
ments of e xp er ts; and the  production of these items  is provided for in proposed 
subdivision (b )( 1 )( B ).  We oppose, therefore, the  proposed Amendment to 
subdivision (b) (1) (A).

a  The Section supports the provisions which requ ire the  par tie s to exchange
witness lists in advance of trial.  However, we propose th at  the  policy of the 
Jenc ks Act, 18 U.S.C. § 3500—which now applies only to the  prosecution—be 
made applicab le to the defense as well. Thus, the  Section proposes that  the 
defense  be obliged to tur n over to the  prosecution any statements of witnesses 
in the possession of the defe ndant or his counsel which relate  to the  offense 
charged. Finally, the Section believes th at  Jencks Act material should be pro
vided in advance  of trial ra ther  tha n af te r the witnesses test ify.  The tex t of 
subdivisions (a)  and (g) of Rule 16, revised in accordance w ith  these  recommen
dations. is a ttac hed  as Appendix B.

The C rimina l Just ice Section h as two recommendations to make which it hopes 
the Committee will deal with in its report. The first is that  in provid ing witness 
lists  in accordance with proposed subdivision (a )( 1 )( E ),  the  Government not 
be required to provide the home addresses  o f Federal and sta te  law enforcem ent 
officers, since disclosure of such home addresse s would serve no usefu l purpose 
and couhl lead to unpleasant har assment and sometimes even dang er to the 
officers' families. The second is th at  the  Committee  should note its  strong rec
ommendation that  grand jury proceedings should always be transc ribe d in the ir 
entir ety. Such a procedure  will insu re th at  where, under the  Rule, a defen dant 
is enti tled to a grand jury transc rip t, his right to obtain  it will not be thw arte d 
because it  may not have been transc ribed.

Rule 20
Rule 20 provides for pleading to a charge in the dis tric t in which a defendant 

is present, notwithsta nding the  fac t th at  the charge  is pending in a different  
di st ri ct . The purpose of the Rule is sal uta ry and the  Criminal Jus tice Section 
finds the proposed Amendments to be satisfac tory . However, the  Section recom
mends that  the  Words “for each dis trict’’ be inser ted af ter the phrase  “United 
States attorn ey’’ in subp arag raph (d ), rela ting  to juveni les. This proposed 

* change would make it necessary to obtain, in addit ion to the  approval of the
United Sta tes  atto rney in the dis tric t in which the juvenile is arre sted ; the 
approval of the  United Sta tes atto rney in the dis tric t in which the  charge is 
pending.

Rule 29.1
Proposed Rule 29.1 estab lishes a uniform procedure throughout  the  Federal 

system with respect to closing arguments. It  requires the prosecution  to open, 
thereby affording the defendan t an opportunity to hear  the Government’s s tat e
ment before  presenting  its argument. This  is the prese nt rule  in most jurisdic 
tions and the Section supports the  proposed Rule.

Rule 32
The proposed Amendments to Rule 32 deal prim arily with the procedures 

applicable to sentencing and  presen tence  investigation;  and although  our Sec
tion is in genera l agreement, we recommend a number  of revisions.
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Fir st, we recommend th at  the following sentence be added to subdivis ion
(a) (1) : “Government counsel shall have an equivalen t opportuni ty to speak  tc 
the co ur t” Although the ABA  Standard s Relating To Sentencing Alternativ es 
And Procedures, § 5 .3(c ), caution aga inst the prosecutor making specific recom
mendations as to sentencing, it is also considered  the  duty of Government coun
sel to assi st the court in the  sentencing process. The language which we propose 
is designed to gran t the  prosecution as well as  the  defendant and  his counsel 
a right to be hea rd before sentence is imposed.

The proposed Amendment to subdivis ion (a )( 2) is designed to make clea r 
that  the  court does not have any duty to advise a defendant who has  pleaded 
guilty or nolo contendere of his righ t to appeal af te r sentence is imposed. This  
is consistent with the ABA Standards Relating To Criminal Appeals, § 2.1(b).

The proposed Amendments to subdivision (c) rela te to the disclosure  of presen
tence reports. Our Section has  proposed language in lieu of the proposed Amend
ments to subdivis ions (c) (3) (A) and (c) (3) (B ), which is set out in Appendix 
C. Our proposed language is taken  directly from the  ABA Standard s Relat ing 
To Sentencing Alte rnatives And Procedures, § 4 .4(b),  and we believe it to be 
preferable to the  language contained in the  proposed Amendments.

Rule 43
Rule 43 deals with  the  presence of the defe ndant during criminal proceedings. 

A proposed subparagraph  (b) defines the  situ ations  in which the  continued 
presence of a defendant is not required. It  provides th at  a defendan t will waive 
his righ t to be present if he voluntari ly absents himself . It  also provides that  a 
cour t has autho rity  to  exclude an unruly  d efendant from the  courtroom and pro
ceed in his absence. These proposed changes are cons isten t with  the  ABA Stand
ards Relating To The  Func tion Of The Trial Judge,  § 6.8, and  the Section supports 
thi s proposed Amendment. However, it  finds the language in proposed subdi 
vision (b )(2)  to be inadequate . The proposed Amendments to thi s Rule were 
designed to inco rporate the holding of Illin ois  v. Allen,  397 U.S. 337 (1970). The 
Section therefo re urges that  the following language, which more direc tly con
forms to the language  contained in Illinois  v. Allen , be used in subdivisioji
(b) (2) :

“engages in conduct such that  subsequent to the  warn ings of the court th at  
he will be removed if he continues  his disrupt ive behav ior the defe ndant con
ducts himself in such a manner that  the tri al  cann ot be carried on with  him in 
the  courtroom .”

* • • * • • •
This has  been a long state men t and I do not want to impose upon the  Com

mittee’s patience and time any longer than necessary. However, before closing. I 
would l ike to advise the Committee that  while the  Crim inal Jus tice  Section voted 
to reaffirm th e policy of the Enabling Act, i.e., t ha t rules  and amendments to rules 
should be promulgated by the  Supreme Court and become effective aft er  transm it
ta l to the Congress, the  Section specifically pointed out that  the Enabling Act 
procedure can be effective only if draf ts of proposed rules  and amendments  are 
circu lated  widely in advance of the ir promulgation in sufficient time to allow 
diversified segments of the bench and the  ba r an oppor tuni ty to comment  thereon. 
In  thi s spir it, and on behalf of the Section of Criminal Jus tice  of the  American 
Bar Association, I wan t to thank the Committee for providing us  with an oppor
tun ity  to comment on these proposed Amendments and I wan t to express my 
personal appreciat ion for  the courte sies which you have extended to me today.

I shall now be pleased to respond to any questions which yon may have.

Appendix A
Rule 12.1 Notice of Alibi

(a)  Notice by Defendant.—Upon writte n demand of the prosecutor sta tin g the 
time, date, and place a t which the alleged offense was committed, the defendant 
shall serve with in ten days, or at  such different time as the court may direc t, 
upon the prosecutor a wri tten notice of his inten tion to offer a defense of alibi. 
Such notice by th e defe ndant shall sta te the specific place or places at  which the  
defen dant claims  to have been at  the time of the alleged offense and the  names 
and addresses of the  witnesses upon whom he intends to rely to estab lish such 
alibi.



(b ) Disclosure of Inform atio n and Witness.—Within  ten days the rea fter, but 
in no event  less tha n ten  days before trial,  unless the cour t otherw ise direc ts, the 
prose cutor sha ll serve upon the defe nda nt or his atto rney  a wri tten  notice sta tin g 
the  names  and  addr esse s of the witnesses upon whom the governm ent intends to 
rely' to esta blis h the defe ndan t's presence a t the scene of the alleged offense and 
any other witnesses to be relied on to rebut testimo ny of any of the defe ndan t's 
alibi  witnesses.

(c> Continuing Duty to Disclose.—If  p rior to or durin g tria l, a par ty lear ns of 
an add ition al witness whose id entity , if known, should have been included in the  
infor mati on furn ishe d under subdivis ion (a ) or (b ) of this  rule, the par ty shall 
promptly  notify  the  oth er par ty or his atto rney  of the existence and identity of 
such additional witness.

(d ) Fa ilu re to Comply.—Upon the  fai lur e of eith er par ty to comply with the  
respec tive requ irem ents  of this rule, the  co urt sha ll exclude the testimo ny of any 
witness offered by such par ty as to the defe ndant's absence from or presence at, 
the  scene of the alleged offense. This  ru le shal l no t l imit  the  r igh t of t he defe ndan t 
to tes tify  in his own behalf.

(e ) Excepti ons.—For  good cause shown, the cou rt may gra nt an exception to 
any of the requi reme nts of this rule.

A pp end ix  B
Rule 16. Discovery and Inspection

( a ) Disclosure of Evidence by the Government.
(1 ) Inf orm atio n Subjec t to Disclosure.
(A ) Stateme nt of Defendant.—Upon requ est of a defe ndan t the governm ent 

shall  per mit  the  defendant to inspect and copy or  photograph  : any relevan t w ritt en 
or recorded  stat ements and the subst ance of any oral  stateme nts made  by the  
defen dant,  or copies thereof , within  the possession, custody or control  of the  
government, the  existence of which is known, or by the exercise  of due diligence 
may become known, to the attor ney for the gov ern ment; and recorded  testim ony 
of the defe ndan t before a grand jur y which relates to the offense charged. Where 
the defe ndan t is a corporation, part ners hip,  associa tion, or labor union, the  co urt 
may gra nt the  defen dant,  upon its motion, discovery of relevan t recorded tes ti
mony of any witness before a gran d jur y who was, at  the  time  eit he r of the  
charg ed acts o r of the g rand  jury  proceedings, so s ituated a s an officer or employee 
as to have been able legally to bind the  defe nda nt in respect to the  activities 
involved in the  charges. Upon request of a d efen dant , the government s hall  permit 
the defe ndan t to inspect and copy a ny rele van t or recorded stateme nts and the 
substance of any oral state men ts made by a codefendant which the government 
inten ds to use at  tria l.

(B ) Defendant 's P rio r Record.—Upon request of the  defe ndant, the governm ent 
shall furn ish to the defe ndan t such copy of his pri or crimin al record, if any, as 
is then avail able  to the  a ttorn ey for the  government.

(C ) Documents and Tangible Objects.—Upon reque st of the  def end ant the 
government shall perm it the defendant, to inspec t and copy or photograph  liooks, 
papers, documents, photographs, tangible objects, buildings or places, or copies 
or positions thereo f, which are  within the possession, custody or control  of the 
government, and  which are  material to the pre par atio n of his defense, or are  
intended for use by the  government as evidence in chief  at  the tri al,  or were 
obtained from or belong to the defendant.

(D ) Reports of Examination s and Tests.—Upon request of a defe ndant the 
government sha ll per mit  the defe ndan t to inspec t and copy or photograph  any 
resu lts or rejjo rts of physical  or mental exam inations, and of scientific tes ts or 
experim ents, made in connection with the pa rticular  case, or copies thereof, with in 
the  possession, custody or control of the  government, the existence of which is 
known, or by the exercise  of due diligence may become known, to the attorney  
for the government.

(E ) Government Witnesses.—Upon requ est of the  defe ndant the  governm ent 
shall  furnish to the  defe ndant a wri tten  lis t of the names and addresses of all 
government witness es which the atto rney for the governm ent intends to call  in the 
pres enta tion  of the  case in chief toge ther  with  their  gran d jury testimony and 
any stat eme nts which t he government is obl igated to produce pur sua nt to 18 U.S.C. 
§ 3500 together with any record of prio r felony convictions of any such witness 
which is within the  knowledge of th e a ttor ney  for the government.
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(2) Information Not Subject to Disclosure.—Excep t a s provided in paragraphs  
(A i, (B ), and (D)  of subdivision (a )( 1),  this  rule does not auth orize the  dis
covery or inspection  of repor ts, memoranda, or other intern al government docu
ments made by the atto rney  for the government or other government agents in 
connection wit h the investigation  or prosecution of the case, or of statemen ts made 
by government witnesses or prospective government witnesses except  as provided
in 18 U.S.C. § 3500. . . .

(3) Grand Jury Transcripts .—Except as provided in rule  6 and subdivision  (a)  
(1) ( A) of thi s rule , these rules  do not relate to discovery or  inspection of recorded 
proceedings of a gran d jury .

(4) Failure  to Call Witn ess—T he fac t th at  a witn ess’ name is on a list 
furnished  under  thi s rule shall  not be grounds  for  comment upon fai lure to call 
the witness.

(b) Disclosure of Evidence by the  Defendant.
(1) Info rmation  Subject  to Disclosure.
(A) Reports of Examinations und Tests .—Upon request of the government, 

the defendant shal l perm it the  government to inspec t and copy or photograph 
any resu lts or reports  of physical  or menta l exam inations and of scientific tes ts 
or experiments made in connection with  the  particu lar  case, or copies thereof , 
within the possession or control of the defendant,  which the defendant inten ds 
to introduce as evidence in  chief at the tri al  or  which were prepared by a witness  
whom the defendant intends to call at  the t ria l when the  re sults  or reports  re late 
to his testimony.

(B) Defense Witnesses .—Upon request of the  government, the defendan t 
shall furn ish the government a list of the names  and addresses of the witnesses 
he intends to call in the presenta tion of the case in chief together with  any 
state ments of the witnesses in the possession of the  defen dant or his counsel 
which rela te to the  offense charged. When a request for  discovery of the names 
and addresses of witnesses has been made by the government, the defendant 
shall  be allowed to perpetu ate the testimony of such witnesses in accordance  
with  the provisions of ru le 15.

* ** * *
A pp endix  C

* *

Rule 32. Sentence and Judg ment
♦ * * * ♦**

(c) Fresentencc Inves tigat ion.
* * * * ** *

(3) Disclosure.
(A) Before imposing a sentence, the Cour t shall , upon request,  permit  the 

defen dant or his counsel if he is so represented , to read the report of the pre
sentence investiga tion exclusive of any recommendation  as to sentence. In ex
traord ina ry cases, the  Court  may except from disclosure parts  of the repo rt 
which are  not relevan t to a proper sentence, diagnostic  opinion which might  
seriously  dis rup t a program of rehabil itatio n, or source  of information which 
has  been obtained on a promise of confidential ity.

(B) If the  Court is of the view that  the re is information in the presentence 
report which should not be disclosed under subdivision (C) (3) (A) of this  rule, 
the  Court shall sta te  for  the record the reaso ns for its  action and to inform 
the defen dant and his  attorney that  information has  not  been disclosed.

* * * * * * *
Mr. H ungate. A ll rig ht , we will sta nd  ad jou rned  un til  10 a.m. on 

Wednesday, Marc h 26.
[W hereup on,  a t 3 :50 p.m. t he subcomm ittee  a djo urn ed, to reconvene 

at  10 a.m., We dne sday, March  26,1975.]

*



AMENDMENTS TO FEDERAL RULES OF CRIMINAL PROCEDURE
W EDN ESD A Y, M ARCH 26 . 19 75

House of R epresentatives,
S ubcommittee on Crim ina l J ustice 

of  the  (Committee  on the .1 udiciary,
Wash ing ton . D .C.

The  subcommitt ee met, pu rsu an t to notice, at  9:45 a.m., in room 
2226, Rayburn  House Ofiice Bu ild ing , lio n.  Wi llia m L. Hu ng ate 
[ch airma n o f the  subcomm ittee ] presid ing .

Presen t: Repre sen tatives  Hu ngate , Mann,  Th orn ton , Russo, 
Wiggins , an d Hy de.

Also presen t: Thomas W. Hutch ison, counsel; Ro bert L. Bro wn,  
ass istant coun sel; and Michael W. Blom mer,  associate  counsel.

Mr. H ungate. To day we hold our final hearings on the  pe nd ing  
amendm ents  to the  Fe de ral Rules  of Cr im ina l Pro cedure . Our  wi t
nesses rep res ent the  Nat iona l Association of Cr imina l Defense La w
yers, the  Cente r fo r Law and  Social Pol icy , and the  Ju dicial  Con
ference of the I nited Sta tes .

In  o rder  to insure  th at  all witnesses are  given an equal op po rtu ni ty  
to tie heard , we will ope rate  und er these  gro und rules. Each se t of 
witnesses will be all ott ed  1 hou r of  t ime.  The witnesses will be given 
up to 30 min utes to make  wha tever presen tat ion  the y wan t, an d the  
rem ain ing  time will be reserved for  quest ions  from the  m embers .

Ou r first  set of  witnesses rep resent s the  Na tional  Associa tion of 
Cr imina l Defense Law yers and t he  C ent er fo r Law a nd Social Policy. 
The wi tnesses are Herbe rt Semmel and P ro f. Melvin  Lewis of the J oh n 
Ma rshall Law  School.

I)o‘you gentlemen have  pr epare d s tatement s?
Mr. S emmel . Yes, I have  a prepared  sta tem ent.
Mr. H ungate. W ith ou t objec tion,  it will be made pa rt  o f the  reco rd 

at thi s poin t, and  you may  proceed however  you see fit.
[The  p rep ared  s tatem ent of He rber t Semmel fol low s:]

Statement on Behalf of the  National Association of Crim inal Defense 
Lawyers and the Washington Council of Lawyers

We apprecia te the  invi tation of the  Subcommittee to submit comments ami 
suggestions concerning the proposed amendments to the  Federal Buies of Crim
inal Procedure subm itted  to the Congress by the Chief Just ice  on April 22, 1974. 
The National Association of Criminal Defense Lawyers is a nationwide organiza
tion of 1,250 lawyers active ly engaged in the  prac tice of criminal law. The 
Washington Council of Lawyers is a voluntary association of law.veis in the 
Dis tric t of Columbia in priv ate practice , in government, and in the law schools. The Council has  more than  400 active members.

(155)
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After a care ful review of tlie proposed amendments, we conclude that  with 
some changes suggested below, the  amendments  should be approved, leaving to 
judic ial inte rpreta tion  and the rulem aking  process the task  of clarification and 
fur the r improvement of minor deficiencies. The remarks  below ar e addressed to 
the major  issues raised  by the proposed amendm ents. Although not included in 
the detailed remarks, for the reasons set for th by the Advisory Committee, we 
also fully supp ort the provisions of Rule 4 which provide for the use of summons 
instead of arrest unless  a valid reason for an arr es t has been demonstrated.  We 
find the fear s of the Jus tice Depa rtment with respect  to  th is change to  be illusory 
and believe tha t good sense of the United Sta tes  Judges and .Magistrates will 
protect the jus t inte res t of the government in situ atio ns where an arr es t in the 
first instance is  necessary .

The issues addressed below are as  fo llow s:
Rule 11: The regu lation of the plea bargaining process is equitable and will 

fac ilita te disposition  of cases without t ria l, p. 4.
Rule 11 : The provis ions on advice to the  defendan t should be made more 

specific so as to meet good pract ice standard s and  cons titutional  requirements, 
p. 6.

Rule 32: Disclosure of pre-sentence reports  to the defense is necessary to en
sure accuracy and to avoid injust ice and may be cons titutional ly required, p. 9.

Rub* 32: The defense should be given an evidentiary hear ing if contested 
factual  issues ari se which are relev ant to sentencing,  p. 14.

Rule 16: The rela tionship  of p ret ria l discovery to inves tigate resources, p. 20.
Rule It!: The discovery rules as amended fall sho rt of the minimum stan dar ds 

of the American Bar Association with respect to disclosure by the gov ernment:
A. Limitations  imposed by the Jencks Act. p. 25.
B. The affirmative  duty of the United States Attorney to obtain inform ation  

subject to discovery, p. 27.
C-, Failure to require  disc losure of excu lpatory materia l, p. 30.
Rule 10: The provisions for compulsory uncond itional  disclosure by defendan ts 

impinge upon rights protected under  the Fif th and  Sixth Amendments, p. 31.
Discovery by defendan ts and the privilege aga inst self-incrimination, p. 32.
The Sixth Amendment right  of defendan ts to presen t witnesses in the ir own 

behalf would be infringed by the denial of right to call witnesses and present 
physical and documentary  evidence if a defe ndant declined to comply with com
pulsory discovery requirements,  p. 37.

RU LE  1 1— PL EA S

The Reffu lativn  of tlie Plea Bargaining Process is Equitable and Will  Facilita te 
Disposition of Cases Without Trial

The major change effected by Rule 11 is a salu tory  one—it recognizes the 
rea lity  of plea bargaining and regulates  the process. The m ajor  change in cu rrent 
pract ice is the provis ion allowing the  defendant to withdraw  the plea if the 
court, rejects the bargain and notifies the defendant  i t intends to impose a sentence 
less favorable to the  defendant tha n contem plated by the agreement. Rule 
l i f e ) (4).

We are  surp rised that  some federal judges are opposed to this change, some 
apparen tly on the ground tha t the proposed rule  would involve the court  in the 
plea bargainin g process. Proposed Rule 11 (e )(1)  expressly excludes the cour t 
from any par ticipat ion  in the plea bargainin g discussions. The only “par tic ipa 
tion” by the judge  in the process is the judge's decision to accept or reject the 
barga in. The judges in most federal dist rict s, where  the prosecution may recom
mend a sentence , have been doing precisely  the same thing for many years. The 
only change here  is to make the process fa ir to the  defendant by allowing him to 
with draw his plea if the  bargain is rejec ted by the judge. Such a provision seems 
overwhelmingly fa ir on its face. The rea lity  of plea bargaining is such, th at  a 
defendant may sometime find it to his advantage to p lead guilty even if he asserts  
his innocence. I n North Carolina v. Alford. 400 U.S. 25 (1970). the  Supreme Court 
held there was no denial of due process in accept ing a guilty idea from a defendant  
who nevertheless asserted his innocence.

The Court recognized that  the evidence aga ins t a defen dant may app ear  to be 
«o overwhelming th at  a guilty plea is in his best inte rest s despite  his asse rted  
innocence. The same considerations apply on the  side of the government. Diffi-



cu lt ie s of  pr oo f may  me an  th a t a pl ea  to  a le ss er  includ ed  offen se or  in ex ch an ge  
fo r a re la tive ly  li ght se nt en ce  may  be th e  be st  ob ta in ab le  and  in  th e pu bl ic  
in te re st .

Th e abil ity  of  th e cr im in al  ju s ti ce  sy stem  to  fu nc tion  re quir es  th a t plea; 
ba rg ai ni ng  be en co ur ag ed  an d th e  n um be r of  t ri a ls  ne eded  be kep t to  a min im um . 
Pr ob lems of  de la y a re  seve re  in  m an y fe der al  di st ri ct s.  Pl ea  bar ga in in g en co ur 
ag es  th e di sp os iti on  of  ca se s w it hou t tr ia l,  is  ind eed es se nt ia l to th a t process'. 
The  pra ct ic e of  bi nd in g th e defe ndan t to  a plea  bu t per m it ting  a ju dg e to  re je ct  
th e co ns id er at io n an d im pose a st if fe r se nt en ce  di sc ou rage s a def en dan t from  
plea ding . I t  is no  se cr et  th a t ce rt a in  fe dera l ju dg es  are  re ga rd ed  by de fens e 
co unsel an d pros ec ut ion al ik e as m ax im um  se nt en ce rs . re su lt in g  in  a re lu ct an ce  
of  de fe ns e co un se l to recomme nd  guil ty  pl ea s eve n if  a re as on ab le  se nt en cing  
re co m men da tio n is mad e by th e  go ve rn m en t. The  proposed  Rul e 11 wi ll do  aw ay  
w ith  su ch  im pe dim en ts  to  th e di sp os it io n of  ca se s by al lo win g th e w ithdra w al of  
th e ple a if  th e ba rg ai n is re je ct ed  by  th e  j ud ge . I t  wi ll en su re  simple fa ir nes s to  
de fe nd an ts  wh o now pl ay  R uss ia n ro u le tt e  in  man y d is tr ic ts  whe n th ey  plea d 
gu il ty , ne ve r kn ow ing if  th e bar gai n  w ill  be  accep ted.

O th er  ju dg es  ha ve  ex pr es se d op po si tio n to  Rul e l i f e )  on so m ew ha t op po sin g 
grou nd s, th a t it  w ill  rem ove too  muc h of th e  se nt en cing  po we r from  ju dg es  be 
ca us e th e  pr es su re  of  co urt  ca le ndars  w ill  coerc e ju dg es  in to  ac ce pt ing th e 
ba rg ai n.  T hi s is inde ed  a feeb le ob ject ion by a fe der al  ju dg e wh o w ie ld s suc h 
aw esom e po wer  in  th e sen te nc in g proc es s. The  ju dg e shou ld  ha ve  no  dif ficulty in  
re je ct in g a ba rg ai n he re gar ds as  un w ise o r unw ar ra nt ed . I t is  hard ly  ap pro pri 
a te  to ab an do n a pr oc ed ur e th a t w ill  fa c il it a te  ple a ag re em en ts  an d th a t is so 
fu nda m en ta lly  fa ir  be ca use a ju dg e w ill  fe el  a li tt le  pre ss ure  from  hi s ca le nd ar . 
Inde ed , some  sec ond th ou gh ts  on th e  p a rt  of th e  ju dg es  mig ht  be  des ir ab le  b efor e 
re je ct in g a plea  ag re em en t wh ich  th e  pr os ec ut ion an d de fens e at to rn ey s,  the 
pe rson s be st  ac qu ai nt ed  with  th e ca se , find eq ui ta bl e an d in th e be st  in te re st s of 
th e pu bl ic  a nd  th e de fe nd an t.
Th e Pro vi sion s oil Adv ice to the D ef en dant Sh ou ld  he Mad e More Sp ec ifi c no as 

to Mee t Good, Pr ac tic e S ta ndard s an d C on st itut io na l Req uir em en ts  
Rule 11 (c ) wh ich  go ve rns ad vi ce  to  a def en da nt be fo re  ac ce pt an ce  of a  pica

shou ld  be am en de d to  spec ify  th a t th e  defe ndan t be no tif ied of  his  rec ognized 
const it u tional  ri ghts  an d th a t hi s guil ty  pl ea  waive s su ch  ri gh ts . Su ch spec ifi cit y 
wi ll en su re  pr ot ec tion  to  def en dan ts  an d a t  th e  same tim e re du ce  re qu es ts  fo r 
ap pe llat e an d c oll at er al  review  o f g uil ty  p lea s.

In  B oykin  v. Al ab am a,  395  U.S.  238  (1 96 9) , th e Su prem e C ou rt  he ld  th a t a 
de fe nd an t m us t be ad vised of  hi s F if th  Amen dm en t pr iv ile ge  again st  se lf -in
cr im in at io n,  his ri gh t to  a ju ry  tr ia l,  an d h is  ri ght to  co nf ro nt  w itn es se s again st  
him . 395 U.S . a t 243. Th e co urt  ex pl ai ne d th e im po rtan ce  of  a fu ll  st a te m ent of  r ig ht s be fo re  acc ep ting  a gu il ty  p lea :

“W ha t is a t st ak e fo r an  ac cu sed fa ci ng  dea th  or  im pr ison m en t de m an ds  th e 
utm os t so lici tu de  of  whic h co ur ts  a re  ca llab le  in ca nv as sing  th e m att er w ith  th e 
accu sed to  mak e su re  he has  a fu ll unders ta ndin g  of w hat  th e plea  co nn otes  an d 
of  it s consequences . W hen th e ju dge di sc har ge s th a t fu nc tio n,  he  leav es  a reco rd  
adeq uat e fo r an y review  th a t may  la te r be so ug ht  (c it at io n  om it te d) an d fo re 
st a ll s th e spi n-o ff of  co ll at er al  pr oc ee ding s th a t seek  to  prob e m ur ky mem or ies.” 395 U.S. a t 243-44.

The pr op os ed  Ru le 11 (c ) does no t giv e th e  def en dan t th e so lici tu de  th e Cou rt  
re qu ired  in  B oykin  an d doe s no t cre ate  a re co rd  wh ich  ba rs  se riou s co ll at er al  
a tt ack . In  plac e of  a spec ific  in st ru ct io n  as  to  a ri ght to a ju ry  tr ia l,  or  to  co n
fr on t w itn es se s,  th e proposed Rule on ly  re qui re s th e def en dan t be ad vi se d “t here  
wi ll no t be a fu rt h e r tr ia l of an y k in d” (R ule  1 1 (c ) (4 )) . In  pl ac e of  an  ex 
pl an at io n of  hi s ri gh t to  plead no t guil ty  an d ye t no t be comp elled  to te st if y  a t 
tr ia l,  th e de fe nd an t is me rely tol d th a t he  has  a ri gh t to plea d no t gu il ty  an d per 
si st  in  th a t plea  (R ul e 1 1 (c ) (3 ) ) . P erh aps tr a in ed  law ye rs  know  su ch  ri ghts  
exis t bu t no  such as su m pt io n is w arr an te d  in th e ca se  of  def en da nts  in cr im in al  
cases.  If  one is un aw ar e of  a ri ght to ju ry  tr ia l,  how  doe s one kn ow ingly waive  
th a t ri ght if  he  is  to ld  on ly  th a t he  w ill  not  ha ve  a tr ia l of  any kin d I f  th e 
de fe nd an t has ne ve r hea rd  of  his ri ght to  re m ai n si lent , how ca n he  le ar n of  it s 
ex is tenc e by te ll in g him th a t he  h as  a ri gh t to  p lead  n ot  gu ilty.

Th e Rul e al so  om its  one  oth er  fu ndam en ta l ri gh t ab ou t which  defe ndan ts  
shou ld  be ad vi se d a t th e tim e of  a plea , ev en  if  so ad vi se d ea rl ie r th e ri ch t to 
counsel , U.S . v. La Val le , 330 F. 2d 303 (2d C ir .)  cert.  den. 377 U S 998 (1964)
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Why these fundamenta l righ ts are  not specified is somewhat of a mystery.
Most federa l judges  specify all  these  righ ts and more before accepting a plea.
The ent ire process usua lly takes about five minutes , par ticula rly  if the defense 
counsel has discussed these  ma tters with his client in advance of the hearings, 
as defense counsel should. The Federal Rules of Criminal Procedure should 
not invite judges to do less than curre nt practice, nor should they sanction  records 
which will leave in doubt whe ther  the defe ndant understood his righ ts and made 
an informed, v olunta ry decision to plead guilty.

Therefore, Rule 11(c) should  be amended to requ ire that  the defendant also 
understand h is r igh t to counsel if not represented,  including righ t to appointment 
of counsel fo r ind igent defendan ts, righ t to jury  tr ial , right to confront  and cross- 
examine the witnesses aga ins t him, and his Fi fth  Amendment privilege against 
self-incr imination.

RULE 32— SENTENCE AND JUDG ME NT

The proposed Amendment to Rule 32 grants  to defe ndants the right  to inspect 
and comment upon the  pre-sentence report, except where the court  finds that  
disclosure would resu lt in harm  to any person, viola te confidentiality, or disrupt  
a program of rehabi lita tion  of the defendant . The amendment would bring Rule 
32 into substan tial  conformity with  the AHA Standard s Rela ting to Sentencing wAlte rnat ives  and  Procedures §4.4 (1967). It  reflects the  practice  currently  fol
lowed by some Dis tric t Judges, probably only a mino rity of the Dis tric t Court 
bench. We support the proposed amendment as necessary to protect against the 
inju stice of sentencing based upon possibly inaccura te, incomplete, or wholly 
false information. However, we submit tha t if the defe ndant raise s a subs tant ial 
fac tua l issue on any allegatio ns in the report likely to affect the sentence, he 
should  be ent itled  to a hear ing on the issue, not merely the right to comment now 
contained in Rule 32(c)  (3).
Disclosure of Pre-Sen tence Deports to the Defense is Necessary to Ensure Ac

curacy and to Avo id Injust ice  and May B e C onstitut iona lly Required  
Our Const itution  wisely requ ires the most stri nge nt procedura l safe guards

before  an accused can be convic ted of a crime. But  in the vas t majority of cases  
these  procedures have litt le impact because the case is disposed of by a  plea of 
guilty.  It  is estim ated that  over ninety  percent of all convictions  are  the result  
of guilty pleas. Advisory Committee Notes to Rule 11, Committee Print, p. 31.
In almos t every case the  real issue is the sentence, not gui lt or innocence. Yet, 
thi s most crucial  determination  is made in the majori ty of cases based on info r
mation contained in a pre-sentence report which is never shown to the  defense, 
information which may be accurate hut may also be the  gossip of malicious 
neighbors , the imagination of a  suspect eager to cooperate with  law enforcement 
officials, or the unverified stat eme nt of faceless informers.

Although many proba tion officers make some atte mpts to verify information, 
the  amount of time which can be devoted to a p ar tic ula r case is necessarily  small.
Probation  officers lack the  power  to cross-examine the ir info rmants and often
fea r th at  close qustioning will frighten  off sources of “info rmation”. Much of  the
information they report to the  cour t is second hand, from the records of local
police departments or the FBI, and the probation officer h as never even spoken
to  the  informant. In case of confidential informants, the probation officer does *
not even know the inform ant ’s name. Yet the Distr ict  Judges tend to regard the
pre-sentence reports as highly reliable . For  example, in United S tate s v. Weston,
449 F.2d 626 (9th Cir. 1971), the  Dis tric t Judg e increased the  sentence from five 
to twen ty years  on the  basis of reports by the FB I and the  Narcotics Bureau 
th at  defendant was a major narcotics  dealer. The sentencing judge commented: *

“Well, as I commented. Mr. Kempton, in the companion case, the Jackson case, 
th is  Court  h as great respect for  the probation service in thi s and other dist rict s, 
and  I believe as  a whole they are  a group of officers who are extremely objective.’ 
very concerned with the  wel fare  of the defendants,  who they report upon, and 
also are  at ten tive to the ir d utie s as  officers of the Court.

“And when stat eme nts are made categorically as they are  made here, the Court  
has no alternativ e, in the face of co ntra ry factual information, ra ther  than simply 
a vehement denial, but to accept as true the information furnished  the Court 
which in turn was obtained by the probation  officer from the officers of the Fed
eral  Bureau of Narcotics  an d Dangerous Drugs.”



W hen th e  Cou rt of  App ea ls fo r th e  N in th  C ircu it  revi ew ed  th e  co nf iden tia l in 
fo rm at io n su bm it te d to su pport  th e  al le ga tion  th a t def en dan t w as  a m aj or n a r
co tic s de al er , it  co ncl uded :

“T o sa y th a t it  co rr ob ora te s th e ve ry  br oa d ch ar ge s co nt ai ne d in  th e pr e- sen
te nc e re port  is an  ov er -s ta te m en t. Mo reover,  it  co nta in s noth in g to  sho w, ra th e r 
th an  to  as se rt , th a t th e  in fo rm an t was  re lia bl e,  or  oth er w is e to  ve ri fy  th e ve ry  
se riou s ch ar ge  mad e again st  W es ton.  It  ap pea rs  in th e reco rd  in th is  ca se  th a t 
W es to n’s ho us e w as  se ar ch ed  a ft e r her a rr e s t an d noth in g w as  foun d,  no r w as  
an y na rc ot ic  fou nd  on her  pe rson  or  in her  pu rs e. ’’ (448 F.2d  a t 63 0) .

The  Weston ca se  is  a ra re  ex am pl e whe re  sent en cing  ui>on va gu e al le gat io ns 
su rf ac es  in a re po rted  op ini on . But  ex pe rie nc ed  a tt o rn eys reco gn ize th e a tt it u d e  
of  th e D is tr ic t Ju dge to w ar d th e pr ob at io n re po rt  as  ty pi ca l. I t seem s al m os t in 
cr ed ib le  th a t ou r sy stem  per m it s peop le to  be im pr ison ed  fo r yea rs  w ithout be ing 
give n th e in fo rm at io n upo n which  th e  sent en cing  ju dge re lie s. In  Sta te  v. Poh-  
Jabel,  61 N.J.  Su pe r, 242. 160 A.2d 647 (App.  Div.  1960), th e def en dan t was  sen
tenc ed  to  seven cons ec ut ive te rm s of  th re e to  live  yea rs  fo r fo rg er y,  ba sed on 
m is in fo rm at io n in th e pr e- se nt en ce  re po rt . Bec au se  th er e w as  no re qu irem en t fo r 
di sc lo su re  of  th e re po rt , it  w as  on ly a ft e r eigh t yea rs  of  im pr ison men t th a t th e 
defe ndan t lear ne d of  th e m is in fo rm at io n in  th e re po rt , and an  ad dit io nal  yea r 
of  li tiga tion  wa s re qu ir ed  b efor e he  was  f reed .

T he  ar gu m en ts  ag ai nst  di sc lo su re  of  pre- senten ce  re port s are  ba se d on un su b
st an ti a te d  fe ar s,  ge ne ra lly  th a t so urce  of  in fo rm at io n will  dry  up  if  th e  re port  
i-i mad e av ai la bl e to th e de fe nd an t.  T hi s ar gu m en t has  been  ex po sed by th e ABA  
Adv isor y Com mittee  in  it s Co mmen ts on th e S ta ndard s R ela ting  to  Se nten cing  
A lter nat iv es  an d Pr oc ed ur es  (196 7) , § 4 .4 (b ),  p. 219 -20 , an d in  th e  S ta ndar d  
it se lf . Th e Adv iso ry  Com mittee  fo un d th a t th e “d ry  up” ar gum en t “fa lt e rs  on 
tw o gr ou nd s” .

“T he  fi rs t is  ba sed on th e ex pe rien ce  of  thos e mem be rs  of  th e  Co mmitt ee  wh o 
ha ve  liv ed  un de r a sy stem  in  wh ich  di sc lo su re  is ro ut in e,  and is  s up pl em en ted by 
th e Com m itt ee ’s ex am in at io n of  sa m ple re port s pr od uc ed  under  su ch  a syste m.  
The  co nc lusio n is th a t th er e is  li tt le  fa ct ual  ba si s fo r th e fe ar th a t in fo rm at io n 
w ill  become un av ai la bl e if  th e re port  is dis clo sed. Th e quali ty  an d va lue of a pre - 
se nt en ce  re port  will  tu rn  to an  in fini te ly  g re a te r ex te n t on th e sk il l of  th e pr ob a
tion  se rv ice an d th e av ai la b il it y  of ad eq uat e su pp or tin g fa cil it ie s th an  it  wi ll on 
w het her  it s co nt en ts  re m ai n a se cr et . Thi s vie w is fu rt h e r su pp or te d by th e ex 
pe rien ce  of th e  Le gal Aid  Agenc y in th e  D is tr ic t of  Co lum bia . . . .

“T he  sec ond re as on  is mor e fu nda m en ta l.  One of  th e ba si c va lu es  un de rlyi ng  
th e  m an ne r in  wh ich  th e guil t ph as e of  a cr im in al  ca se  pr oc ee ds  is  th a t th e de
fe ndan t is  enti tl ed  to  know  th e de ta il s of th e ch ar ge s aga in s t him and is en ti tl ed  
to an  op po rtun ity to res pond . I t  is be lie ve d th a t ib is  va lu e is  su bv er te d by a sy s
tem  which  doe s no t re quir e di sc lo su re  of  th e  in fo rm at io n co nt ai ne d in th e pre 
se nt en ce  r ep or t.

“Per hap s an  ex am ple ca n be st  m ak e th e po in t. Assum e tw o st a tu te s,  one  
de fin ing  th e off ense of  ro bb er y an d pr ov id in g a te n- ye ar  max im um  te rm  an d th e 
o th er de fin ing th e offense of  ar m ed  robb ery an d pr ov id in g a tw en ty -y ea r m ax i
mu m.  It  wou ld  be unth in kab le  in  th is  co un try to  pe rm it th e  def en dan t to  be con
vi cted  of  robb ery und er  th e fi rs t s ta tu te  an d ye t se nt en ce d to  tw en ty  ye ar s un de r 
th e  sec ond be ca us e of a re port  su bm it te d to  th e co ur t by  a  pr ob at io n office r 
which  dis clo sed fo r th e fir st tim e th e fa c t th a t th e def en dan t w as  a rm ed . Defen se  
of  th is  re su lt  on th e gr ou nd  th a t th e so ur ce s of  suc h in fo rm at io n wo uld  dr y up  
if  t he  d ef en dan t were tol d ab ou t it wou ld  be d ism iss ed  o ut  o f  ha nd .

“B ut  con tr ast  a ju ri sd ic tion  which  ta kes  a di ff er en t ap pr oa ch . Assu me he re  
th a t th e le gis la tu re  ha s de fin ed on ly one off ens e of  robb ery an d has  re m it te d to  
th e se nt en ci ng  co ur t th e  j ob  of  g ra din g th e offend er  w ith in  th e ra ng e of  a tw en ty  
yea r max im um  te rm . In  th is  co nte xt  we seem qu ite pre par ed  to  ad m it  th e pr o
pri et y  of  th e  same tw en ty  year te rm  on th e same gro und ; na m el y th a t th e 
de fe ndan t w as  armed . Yet  th is  tim e we mak e no re quir em en t th a t th e  def en da nt  
be in fo rm ed  t h a t th e ju dg e may  a ct  on th is  bas is .”

The  ABA Adv iso ry  Co mmitt ee  al so  re je ct ed  th e ar gum en t th a t di sc lo su re  wi ll 
un du ly  de lay th e proceedings. I t no ted th a t it  is th e  ob lig at io n of  th e de fens e 
a tt o rn ey  “to ass u re  th a t th e se nt en ce  is  based on ad eq uat e an d accu ra te  in fo r
m at io n”, Id . a t p. 222. an d th a t di sc lo su re  of  th e pr e- se nt en cing  re port  fa c il it a te s 
th is  proc es s ra th e r th an  de lays  it.  F u rt her,  th e Adv iso ry  Co mmitt ee  s a id :

“N or  ca n th e m aj ori ty  of th e  Adv iso ry  Com mittee  ac ce pt  th e  ar gum en t th a t 
no n-di sc losu re  shou ld  fol low  be ca us e th e proc ee ding s wi ll be  de laye d by disclo -
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sure . In the first place, such an argum ent is a difficult one to make in the face 
of a conclusion that  basic fairness requires disclosure ; it completely avoids  the 
fundam enta l relevance of jus tice to the defendant as a factor in determining 
proc edural requirements. In the second place, the majori ty believes that  this 
too is a stra w man which both is not likely to find support in the fac ts of many 
cases and which in most can be avoided by the presentence conference proposed 
by section 4.5, infra.” Ibid.

We fully supiMtrt the  princip le of disclosure  of presentence reports. As the 
ABA Advisory Committee concluded, “disclosure  of  the repor t ought to be re
qui red  because such a pract ice will increase  the fairness of the system, because 
it  will increase tlie appearance of fairness , and because it will assu re a gre ate r 
degree of accuracy in t lie sentencing determination.'*
The  Defense Should Be Given an Eviden tiary Hcariny if Contested Factual 

Issues Arise  Which are Relevant to Sentencing.
The proposed amendment, 32 (c )(3) (A ) affords the  defense the opportuni ty

to "comment" upon the pre-sentence report. The amendment would more fully 
achieve its purpose of assurin g accuracy of the  information in the report by 
specifying that  the defense shal l have the righ t to rebu t derogatory inform ation , 
including the power to  subpoena witnesses and cross-examine them.

The cases of U.S. v. Weston  and Sta te v. Polilahcl, supra pp. 10-12 are exam 
ples of the necessity for  such safeguards. Another example  is Collins v. Buehkoe, 
493 F.2d 343 (1974), where  the defendan t, convicted of rape, was sentenced to 
life  imprisonment based upon the  pre-sentence report ami a separa te confidential 
accusation  of rape by ano ther alleged victim which the defen dant denied. The 
defen dant was never given the  opportunity to rebut the allegations  of other 
rapes. The judge said lie wa s: "entirely satisfied tha t this defendant is possessed 
of an abnormal  sex urge * * * tha t it was uncon trollable * * * that  he did ta r 
more than  that  [the  convicted offense], * * * not only with the girl who is the 
complainant in t his  case, but I am satisf ied with o ther  girl s.’’

On appeal  the Sixth Circuit reversed, holding th at  the  reliability and trut h
fulness of the information considered in sentencing is a matter of fundamental 
concern. While recognizing the  broad discretion  of the  sentencing judges as to 
the  nature ami source of information utilized  by him in sentencing, the  cour t 
found there are  never theless limita tions  imposed by the requirements of due 
process, including  the  opportunity to rebut derogatory inform ation demonstrably  
relied  upon by th e sentencing judge when such information can in fac t be shown 
to  have been materially  false. Other  cases in the  C ourts  of Appeal for the  Fir st, 
Third . Four th. Fifth, and Ninth  Circu its are  cited in the  decision supporting the 
righ t of defen dant to a hea ring  on factual  ma tters in dispute which a re material 
to the sentence.

The cases have not required and we do not propose a full scale post conviction 
tri al following str ict  rules  of evidence. See Will iams  v. New York, 337 U.S. 241 
(1949). What is necessary is that  the defe ndant have the  opportunity to present 
evidence in the  manner called for under the circumstances of the  case. As re
vealed in the quote from the Dist rict  Judge in U.S. v. Weston, supra,  p. 10, the 
mere denial by defe ndant of a charge in a pre-sentence  report will not carry 
much weight with the  judge. In some cases the  defendan t can offer direct evi
dence disproving dero gato ry information. In other situa tions, where defendan t 
denies a charge, the  only method of demonstrating its  fals ity is to  cross-examine 
the  person making the charge.

Issues in the sentencing process coll atera l to the  crime for  which defendan t 
was committed are very much the same as those  presen t when parole or proba
tion is to be revoked. In each case, the defe ndant is to be imprisoned at  leas t in 
pa rt for conduct for  which he has never been convicted. In such circumstances the 
Supreme Court has  enunciated  specific procedural rights  required by due process. 
In i/ 'o r z v. Bn n-e r -ics U.S. 471 (1972). involving parole  revocation, the 
Court held :

Our task is limited to deciding the minimum requirements of due process. 
They inc lud e:

(a ) Wr itte n notice of the claimed vio lations of parole.
(b) Disclosure  to parolee of evidence against  him.
(c) Opportuni ty to be heard  in person and present witnesses  and docu

mentary evidence.
(d)  Tim right to confront and cross examine  adverse witnesses (unless 

the  hear ing officer specifically finds good cause for  not allowing 
con fronta tion ).
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The Supreme Court  has held that  where an additional sentence may he im
posed because of factual mat ters beyond the  scope of the conviction—such as 
multip le offenses or  sexua l psychopathology—the defendant is entitle d to a n evi
den tiary hearing. Specht  v. Patterson,  386 U.S. 605 (1967). There i s litt le reason 
to distinguish  this situation from one in which a defe ndant is sentenced to a 
maximum term instead  of receiving probation  or a minimum term because of 
inform ation  relied upon by the sentencing judge w ithout opportunity for effective 
rebutta l by the defen dant.  Yet the Rules of Criminal Procedure, even af te r the 
proposed amendments, would seem to perm it imposi tion of yea rs of imprisonment 
under  the same circum stances as the multip le of fender laws without any requ ire
ment for a hearing.

There is legislative  precedent for an evidenti ary hear ing in the special sen
tencing provisions of both the Organized Crime Control  Act of 1970, 18 U.S.C.
8 3575(b), and the  Comprehensive Drug Abuse Prevention  and Control Act of 
1970, 21 U.S.C. $ 849(b) which provide: “In  connection with the hear ing [on 
sentence], the defe ndant and the United Sta tes  shal l be enti tled to assistance 
of counsel, compulsory process and  cross-examination of such witnesses  as appear 
at the hearing.”

These provisions may fal l short  of the due process requirements of Morriscy v. 
Brewer, supra, if they were interpreted to p ermit a court to cons ider information 
from a person who avoided service or failed  to respond  to a subpoena. Neverthe
less, they indic ate the kind of provision which Rule 32(c ) should contain .

The same argumen ts are likely to appear again st an evidentia ry hearing  as 
were advanced aga ins t disclosure of the presen tence  report, in par ticula r, an 
added reluc tance of informants to provide info rmation if they are  subject to 
later questioning under oath. But perhaps this  reluc tance has its advantages as 
well as its  drawbacks. We are dea ling with info rmation  which may send a person 
to prison for many years . Should we not encourage caution on the  pa rt of in
form ants  by reminding them tha t they may have to jus tify  the ir remarks? The 
Supreme Court has already  held that  the info rmer's privilege  must give way if 
revelat ion of his identity is “essential to a fa ir dete rmination  of a cause." Roviaro 
v. I.S ..  353 U.S. 53 (1957). And Morriscy v. Brewer, 408 U.S. 471 (1972) indi 
cates  tha t due process requ ires an evidentiary hearing  on disputed fact  issues. At 
the same time, the Court there recognized an exception if confrontation  would 
subject  an  in form ant to ri sk of harm.

What we are  ultim ately faced with is the problem so fam ilia r in criminal 
procedure of protect ion of individual liberty  without unduly hampering enforce
ment of the law. We are dealing  with the most fundamental issue in most c rimi
nal cases, liberty, probation, or imprisonment, and the  length of imprisonment. 
Indiv iduals may not he deprived of the ir liberty on the unsworn testimony of 
informats who know they will never be cal led to  a day of reckoning before the 
court s if the information they offer is unt rue  or inaccura te.

• PROPOSED CHANGES IN  TH E DISCOVERY RULES (RULE 12 .1 AND RULE 1G)

The Re lationship of Pre-Tr ial Discovery to Inve stig ative Resources
Unprecedented changes in the proposed amendments  would require defe ndants 

to supply information to the prosecution in a scope beyond that  found in either 
federal  or sta te prac tice and would require  such discovery regardless of whether 
the defe ndant has sought  discovery from the  prosecution.  Such changes are  
founded on a misconception of the investigative resources available to the prose
cution and defense.

The proposed amendments  for the first time require  the defendants  to provide 
the government with the names and addresses of defense  witnesses, a require 
ment of general appl icability  not found in s tat e pract ice. In addit ion, the right of 
the government, to obtain physical evidence and documents to be produced at  
tri al  has been made absolute.  Formerly , virtually all discovery on the pa rt of 
defendan ts h as been conditioned on their  firs t reques ting discovery of the  prosecu
tion. To a large  extent,  b road and unconditional discovery has been imposed upon 
defendan ts supposedly to achieve “pa rity ” of d iscovery between prosecution and 
defense. Since the prosecution will now be requ ired to supply defe ndants with 
the names and addresses of witnesses, so the argument goes, a like requirement 
should be imposed on defendants.

Such an argument is an abstr actio n divorced from reali ty. It  compares ele
phants and pean uts and finds them equal. The government has avai lable  to it 
the  most extens ive investiga tive resources imaginable—the FBI, specialized fed-
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er ul  law  en fo rc em en t ag en cies  such as  th e N ar co tic s Bur ea u an d th e In te rn al 
Re ve nu e Servi ce , an d a ll  s ta te  an d loc al po lice or ga ni za tion s.  Ev ery co nc eiv ab le 
ki nd  of  ex per t is  av ai la ble  from  go ve rn m en t ag en cies , plus  th e se rv ices  of 
spec ia liz ed  cr im e exper ts  and labo ra to ry  fa ci li ti es  of th e  FB I.  In  ad di tion , th e 
go ve rnmen t ha s av ai la bl e to  it  the be st pre -t ri al  discovery  device th a t an y la w ye r 
could  ev er  wi sh  fo r— th e g ra nd  ju ry . Th e Uni ted S ta te s at to rn ey  ma y ca ll any 
po te nt ia l de fens e w itn es s be fo re  the gra nd ju ry  an d qu es tio n him a t leng th . 
Nei th er  th e w itn es s nor  th e de fe nda nt is per m it te d to ha ve  counsel  in th e ju ry  
room . A tr ansc ri p t of  th e test im on y of th e de fens e w itn es s is  pr ep ar ed  an d avail 
ab le  fo r cros s-ex am inat ion.  On th e ot he r ha nd , pros ec ut ion witn es se s need no t 
be ca lle d be fo re  th e gra nd ju ry  ; go ve rnmen t in ves tiga to rs  of ten ap pea r in st ea d 
an d te st ify to  th e re su lt s of th e ir  in ve st ig at io n.  Ev en  if  a pot en tial  pros ec ut ion 
witn es s is ca lle d, th ere  is no re qu irem en t th a t a re co rd  of  hi s test im on y be mad e 
an d of ten no reco rd  is made. Thi s pr ac tice  pre ve nt s de fe nd an ts  fro m us ing th e 
tr an sc ri p t of  th e gra nd ju ry  proc eeding s fo r cros s- ex am in at io n a t tr ia l.

In  co ntr as t,  mo st def en dan ts  ha ve  alm os t no in ve st ig at iv e resources av ai la bl e 
to the m. For in di ge nt  def en da nt s,  th e Crim inal  .Ju sti ce  Ac t pro vides only $150 
fo r bo th in ve st ig at iv e an d ex pe rt  as si st an ce  w ith ou t p ri or ap pr ov al  an d a m ax i
mu m of  $300 w ith  pri or co urt  ap prov al . 18 U.S.C. §300GA (2)  an d (3 ).  Exp en di 
tu re s in  excess of  $300 ca n be au th or ized  only fo r se rv ices  of  “u nu su al  chara cte r 
or dura tion" an d th es e re quir e th e ad di tion al  ap pr ov al  of  th e ch ie f judg e of  th e 
Circ ui t. Ap prov als  o f a m ou nt s in  exces s of  $300 a re  r are  i n pr ac tic e.

Si mila rly , de fe nd an ts  of  mo dest,  lim ite d mea ns  ge ne ra lly ha ve  no fu nd s avail 
ab le  fo r in ve st ig at io n,  th e ir  re so urce s ha ving  been e xhau st ed  in re ta in in g c ounse l. 
I t is only th e w ea lth y defe ndan t or  th e ra re  ca se  of a def en dan t who a tt ra c ts  
w ides pr ea d pu bl ic  sy m pa th y an d su pp or t wh o may  ac tu a lly  ha ve  fu nd s to  con
duct  an  ad eq ua te  in ve st ig at io n,  an d even th es e we ll-heele d de fe nd an ts  ca nn ot  
begin  to  match  th e re so ur ce s of  the go ve rnmen t. Ev en  when in ve st ig at or s ar e  
em plo yed by de fe nd an ts , or  th e  at to rn ey  hi m se lf  in ve st ig at es , th ei r eff ec tiv eness 
is marke dly les s th an  th a t of  go ve rnmen t counte rp ar ts . Re co rds of  bu sin esses, 
ba nk s an d m yr ia d go ve rn m en t agencie s are  opened  to  th e pr os ec ut ion bu t are  
re gu la rly denied  de fens e in ve st ig at or s.  Ma ny w itn es se s fee l a mu ch gre ate r com 
pu lsi on  to  ta lk  whe n a law  en fo rc em en t offic er fla shes  his  badge th an  wh en  an  
in ves tigat or  for  a p ri vat e part y  seeks ou t in fo rm at io n.

The  issu e th en  is how th is  im ba lanc e of  re so ur ce s ca n be co rrec ted.  In  th e 
cr im in al  ru le s we  a re  no t de al in g with  pri vat e part ie s but w ith  th e publi c in te re st  
in  en su ring  th a t ju st ic e is ac hie ved. Th e of t- re pe at ed  ad mon iti on  “the  re sp on 
si bi li ty  of  a pu bl ic  pr os ec ut or  di ffer s fro m th a t of  th e us ua l ad voca te ; h is  du ty  
is to  seek ju st ic e,  no t merely to co nv ict ” (AB A ( ’ode of  Pr of es sion al  Re sp on 
sibi li ty , EC 7-13 ) is ho no red in the brea ch  by th e proposed  am en dm en ts  if  th e 
pr ic e the de fe nd an t m us t pa y is th a t he  m us t su pp ly  th e pros ec ut ion w ith  in fo r
m at io n wh ich  ma y in cr im in at e him, see in fra.

The re  is al so  an  in te ns el y pr ac ti ca l reas on  fo r not  su pp ly ing na mes  of  de fen se  
w itn es se s wh ich  is il lu st ra te d  by re po rts fro m att orn ey s as to  pol ice  in ve st ig at or y 
te ch ni qu es  in  th e st a te s re qu ir in g disc losu re  of  al ib i witn es se s. A police office r 
ap pr oa ch es  a n al ib i w itn es s an d th e fo llo wing  dia lo gu e oc cu rs  :

Pol ic em an : “W e ha ve  Jo hn  Jo ne s on a ch ar ge  of  robb ery on Ju ne 25. He  sa ys  
you were w ith  h im  t h a t nig ht.”

Al ibi  w itn es s ; “Oh no,  I ne ve r s aw  him th a t n ig ht. ”
Eve n th e la w yer  tr a in ed  in se m an tic s mig ht  re sp on d as th e w itn es s did , sin ce  

th e  w itn es s vie ws  an  ac kn ow ledg men t of as so ciat io n w ith  de fe nd an t as  im pl i
cat in g  th e w itne ss  in th e cr im e.  Is  th is  no t th e  na tu ra l re ac tion  of  th e av er ag e 
pe rs on ? Lat er , a t tr ia l,  a ft e r th e  al ib i witn es s te st if ie s th a t he  w as  w ith  de fe nd an t 
fa r  fro m th e sce ne of  th e cr im e,  th e pros ec ut ion ca lls  th e police office r wh o is  
as ke d of hi s co nv er sa tio n w ith  th e ali bi w itn es s an d an sw er s (t ru th fu ll y ) th a t 
th e  w itn es s to ld  him he  ha d not  seen th e def en dan t on th e ni gh t of  th e cr im e.  
W hat th is  il lu st ra te s,  of  co ur se , is  th a t po lice in ves tiga tion  is by it s natu re  
co ercive  an d th re ate n in g  to th e av er ag e ci tiz en . R eq uir in g th e de fens e to  ex po se  
ea ch  of  it s w itn es se s in cr ea se s th e po ss ib ili ty  th a t ju st ic e  w ill  be di stor te d.

The  Adv iso ry  Com m itt ee  Notes  to th e prop os ed  am en dm en ts  ackn ow led ge s 
th a t “the  go ve rnmen t no rm al ly  ha s re so ur ce s ad eq uat e to  secu re  mu ch of  th e  
ev iden ce  fo r tr ia l” , bu t finds th a t unspe cif ied  si tu ati ons m ig ht  re ou ire di sc losu re  
by  de fe nd an ts  “ in th e in te re st  of  eff ective an d fa ir  cr im in al  ju st ic e adm in is tr a
tion ”. In  ess enc e, th e  A dv isor y Co mmittee  foun d di sc lo su re  to  be ne ce ss ar y in 
on ly ex ce pt iona l ca se s but  pr om ul ga te d a ru le  of  gen er al  ap pl icab ili ty . A mu ch



more carefu l approach, tailored to the actual needs of the government is necessary par ticu larly where  serious questions are  raised of invasion of the consti
tutional righ ts of defe ndants under the proposed amendments.
The Discovery Dales as Amended Fall Short of the  Minimum Stan dard s of the American Bar  Association with Respect to Disclosure by the Government 

{Rule 16(a ))
A. Limitat ions Im posed by the  Jcncks Act 

To a sub stan tial  extent , the departu res  in the amendments from the ABA minimum sta ndard s are  requ ired by tlie limi tations on pre- trial  disclosure of s ta tements of government witnesses found in the Jenck s Act, 18 U.S.C.A. § 3560 (Supp . 1973). The interrela tionsh ip between the Jencks Act and o ther  pre -tria l discovery requires tha t Congress amend the Jencks Act to coordinate witii the proposed 
amendments to  the Criminal Rules.

The Jencks Act prohibits compulsory disclosure of state men ts of prospect ive government witnesses or the ir grand jury  testimony until af ter  the witness ha3 testified on direct examination  a t tria l. When the stat eme nt is delivered af ter the direc t examination, the defense must be given time to study  it and to prep are cross examination based on the sta tement. If the stateme nt is in any way lengthy, this may often entail a delay of several hours,  in which the jury, the judge, and 
the prosecution are immobilized. The resulting  delay s have caused many U.S. Attorneys to voluntar ily turn over Jencks sta tem ents prio r to the beginning of trial . However, some U.S. Attorneys still  withhold  them until  af te r direct examination.

The American Bar Association standa rds  provide for pre- trial  discovery of the 
“relevant wr itte n or reported stateme nts” of persons whom the prosecuting attorney  inten ds to call as witnesses at  the hear ing or tria l. Likewise, grand ju ry  minutes conta ining  testimony of such persons  is also subjec t to pre- tria l dis covery. ABA Stan dard s, §§2 .| (a )( i)  and (ii i).

The primary purpose of the Jencks Act, as revealed by the legislative  histo ry, S. Rep. No. 981 on S. 2377, 85th Cong. 1st Sess. (1957), was to prevent wholesale fishing expeditions into the  prosecution’s tiles, a result  Congress though t might follow from the decision of the Supreme Court  in Jcncks  v. U.S., 353 U.S. 657 (1957). Requir ing pre -tri al disclosure of “Jencks Act sta tem ents” (only substantially verba tim stateme nts or wri tten sta tem ents of the witness) does not in any way infringe upon this objective of Congress. In addition, Rule 16(a) (2) 
under the proposed amendments would specifically provide aga inst discovery of “reports, memoranda, or other inte rnal government documents made by the atto rney  for the government or othe r government agents in connection with the invest igation  or prosecu tion of the case.”

Suppression of stat eme nts of government witnesses has  sometimes been supported by a desire to protect the witnesses from coercion or intim idation. Since 
the amendments call for  the government  to reveal the names and addresses of its witnesses (Rules 16(a )( 1 )( D )) , suppression of stateme nts of witnesses no longer will serve to protect the ir ident ity. If  the re is a reasonable possibility of such coercion, the  government may obta in relief  from discovery under amended Rule 16 (d )(1) . Similarly, it has been asse rted  th at  in some cases where the government must call a hostile  witness, pre tria l disclosure of bis stat eme nt may make it easie r for the witness to tai lor  his testim ony so th at  it will ass ist the defendan t without direc tly contradict ing an earlier statement. Such cases are  rare, and upon a reasonable  showing the  cour t may deny discovery under amended Rule 16 (d )(1) .

In sum, an amendment of the Jencks Act to permit pre tria l discovery of substantially verba tim stat eme nts of prospect ive prosecution witnesses would bring the proposed amended rules into conformity with the  ABA minimum standa rds  and would not impinge upon the protect ion which the  Jencks Act sought to give to prosecutorial  in ternal  files.
B. The Affirmative Duty  of  the United Sta tes Atto rney to Obtain Inform ation Subject to Discovery

Rule 16 also fail s to meet the ABA standard s with  respect  to disclosure by 
the government of prio r criminal records of the defendan t and prospect ive government witnesses. The principa l shortcoming is the  failure  to  require the  prosecutor to take reasonable  steps to obtain such information.
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The ABA Standards, Section 2.1(d), requ ire the prosecutor to disclose "ma
ter ial  and information in the  possession or control of members of his sta ff and 
of any othe rs who have part icipated  in the inves tigat ion or evaluation  of the 
case and who eith er regu larly  report or with  reference to the particular  case 
have reported to his  office.*’

Amended Rules 10(a )( 1)( A ) and (D) conta in substan tial ly equivalent lan 
guage requ iring  disclosure of s tatem ents  of the defendan t and reports of physical 
or menta l exam inations or scientific exper iments . These rules  use the language 
requ iring  d isclosu re of inform ation  “within the possession, custody or control o f 
the government, the existence of which is known,  or by the exercise of due dili
gence m ay become knoicn  to the attorney for  the government.” However, Rules 
10( a) (1 )( B ) and (E)  use differen t language when dealing with the prior 
felony convictions of witnesses or prior  criminal reeord of the defendant. Rule 
10(a ) (1) ( B I requ ires discovery of the defendant’s prio r criminal record "as is 
then available to the attorney  for  the federal gove rnment”. Rule 10(a )( 1) (E ) 
requires discovery of prio r felony convictions of prosecut ion witnesses “which 
is with in the knowledge o f the attorney for  the governm ent". The Advisory Com
mittee notes do not explain  the different language between subsections (B) and 
(E)  and  subsections (A) and (D) . The result  of the  difference is significant, 
however.

The language of subsections (B)  and (E) app arently  would not requ ire the 
U.S. Attorneys to request a full report of prior criminal convictions from tin* 
FBI,  although this  is read ily available with  a minimum of effort. It  is virtually 
impossible for defense counsel to obtain information as to prio r convictions, par 
ticu larly as to prosecution witnesses, except from the prosecution. The prio r 
conviction may have occurred in any of the juri sdictio ns of the United States.  
We have been informed by the FBI that  they provide  governmental agencies 
with criminal records of 400,000 persons daily, but will not make such informa
tion available to defense  counsel. We see no reason why the rule should not 
requi re the government to use "exercise of due diligence’’ to discover any prior  
convictions of the defendant  or a witness.

Furth ermore,  we believe that  the discovery of c riminal activity  by prosecution 
witnesses  should not be limited to prio r convictions for felonies, but should 
include all convictions, including misdemeanors. In Davis v. Alaska, 94 S.Ct. 1103 
(1974), the Supreme Court held that a defe ndant may have a cons titutional  right  
under  the Sixth  Amendment’s confrontat ion clause  to impeach a witness by 
evidence of prior  conviction, even a juven ile offense, if, under the facts of a case, 
the criminal conduct of a witness  would indicate  a propensity to cooperate with 
the prosecution in exchange  for leniency or a desire  to avoid suspicion. The 
defen dant then has a righ t to introduce evidence of the existence of such con
viction. This righ t is meaningless, however, un less tin* information is ava ilable to 
the  defendant. Often, the only source of such info rmation is the government itself. 
Accordingly, the word "felony” should be dele ted from Rule 10(a) (1) ( E) .

C. Failure  to Require Disclosure of Exc ulpatory Material
Section 2.1(c)  of the  ABA stan dards requ ires the  prosecution to “disclose 

to defense counsel any material or inform ation  within his possession or control 
which tends  to negate  the guilt of the accused as to the offense charged or would 
tend to reduce his punishment therefor .” The proposed amendments to the 
Criminal Rules do not contain  any such provision . The Advisory Committee 
Notes to Rule 16 sta te that  the committee “decided not to codify the ltrady 
rule" (Read y v. Maryland. 373 U.S. 83 (1963)) . Codification is necessary, how
ever. because there is no clear  cut guideline as to wha t effort, if any. the prose
cutor  must make to obtain  exculpatory information not contained in his own 
files. At present,  the re is no clear cut requi rement on the part of prosecu tors to 
obtain exculpatory material in the hands of the FBI. police, o r other  inves tiga
tory agencies, even when available on request. See cases summarized in Hall, 
Kamisar. LaFave rf Israel, Modern Criminal Procedure (1969) 1660-66. Prose 
cutors  often make no a ttem pt to comply with the Brad y rule on exculpatory ma
ter ial beyond examining the ir personal files. Info rmation which might establish 
innocence might thus be denied to the court, resu lting in serious misca rriages of 
justice.  ('/. Giles v. Maryland.  386 U.S. 66 (1967).

To cla rify  the obligat ion of the prosecutor in such cases, an addit ional  subsec
tion F should be added to proposed Rule 16(a) (1).  as follows :

"( F) Upon request of a defendant, the  government  shall disclose to the de
fendant any material or inform ation  which tends to negate the guilt of the
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ac cu se d ns  to th e off ens e ch arge d or  wo uld  tend  to  redu ce  hi s pu ni sh m en t th ere 
fo r wh ich  is w ithi n th e  posse ssion , cu sto dy , or  co nt ro l of th e  go ve rnmen t, th e 
ex is tenc e of  which  is  kn ow n, or  by th e ex er ci se  of  du e di lig en ce  may  become  
kn ow n to  the  a ttorn ey  f o r the go ve rnmen t.”
Th e Pr ov isi on s fo r  Com pu lso ry  I nc on di tio na l Disc losure  by D ef en dan ts  (D ates  

12 .1 (c ) and 1 6 (b ))  Im ping e Upo n lt ig h ts  Pr ot ec ted Un der th e F if th  and 
S ix th  A m en dm en ts

Th e pr ov is ions  fo r co mpu lso ry  discov ery  by de fe ndan ts  ra is e  gr av e qu es tion s 
of  co nst itut io nal ity und er  th e F if th  Am en dm en t pr iv ile ge  ag ai nst  se lf -i nc rim in a
tio n an d th e Si xt h Am endm ent righ t of a def en da nt to ca ll w itn es se s in hi s own 
be ha lf.  Und er  th e ry le s pr es en tly  in effect , th e go ve rnmen t lia s no  un co nd it io na l 
ri ght  of  discov ery again st  a de fe nd an t, al th ou gh  th e def en da nt  ca n be com 
pe lle d to  giv e ce rt a in  “n on -te sti rndn ia l ass is ta nce ” to  th e go ve rnmen t, su ch  as  
ha ndw ri ting  samples , voice sam ple s, fin ge rp rint s,  an d ap pe ar an ce  in  lin e-u ps .

* o th er w is e,  discov ery by th e gove rnmen t ag ai nst  th e de fe nd an t pre se ntly  come s 
ab ou t on ly if th e  def en da nt  requ es ts  di scov ery from  the go ve him en t. Ev en  in 
suc h cas es,  di scov ery is lim ite d to e it her med ical or  se ient iti c re port s or  o th er 
pa pe rs  or  p hy sica l ob ject s wh ich  th e def en da nt  in te nd s to  prod uc e a t th e tr ia l.

* A. Disco ve ry  by Defen da nt s and th e Privi lege  Aga in st  Se lf~ In cr iini tiat io n 
Even th e lim ite d co nd iti on al  discovery  pre se nt ly  av ai la bl e ag ai nst  def en dan ts

ra is es  su bst an ti a l co ns ti tu tion al  qu es tio ns . Ju st ic es  Bl ac k an d Dou glas  di ss en te d 
in 1966 fro m th e  pr om ulga tio n of  the di scov ery ru le s pr es en tly  in eff ect , in p a rt  
be ca us e of  thC ir co nc ern ov er th e co nst itut io nal  qu es tio ns ’ un de r th e F if th  
Am endm ent. 39 F. R.l) . 272. 276. Pro fe ss or  Cha rles  Al an  W righ t, him se lf a mem
ber of  t he  S ta ndi ng  Co mmittee  on Rules  o f P ra ct ic e an d Pr oc ed ur e,  ha s de sc rib ed  
the cu rr en t lim ited  reciproc al  ru le  as  op er at in g “n ea r th e bo rd er  of  th e F if th  
Amen dm en t”. 1. W righ t,  Fe de ra l P ra cti ce  an d Pro ce du re  (C ri m in al ) S 255. 
W righ t conc lud ed  th a t it would  ha ve  been  ex trem el y dif ficult  to rec on ci le un 
co nd iti on al  di scov ery by th e go ve rnmen t w ith  th e pr iv ile ge  ag ai nst  se lf -inc rim inat ion.  Wrig ht,  su pr a § 256.

Th e am en dm en ts  to th e ru les would  re quir e pr ec isely such  un co nd it io na l d is 
covery by de fe nd an ts . The  am en de d Rule 16(b ) wo uld  re qu ire th e def en dan t 
to dis clo se to  t he  g ov ernm en t befor e t r i a l :

(1 ) an y w ri ti ng  or  oth er  tang ib le  ob ject  which  th e de fe nd an t in te nds to  
in trod uc e a t tr ia l,

(2 ) th e na mes  an d ad dr es se s of w itn es se s th e de fe ndan t in te nd s to ca ll a t th e 
tr ia l (a lso re qu ir ed  by Rul e 12.1 (b ) in ca se  of  a lib i def ense ). an d

(3) an y re su lt s or  re port s of ph ys ical  or  m en ta l ex am in at io ns  an d sc ient ifi c 
te st s wh ich  th e de fe nd an t in te nd s to in trod uc e as  ev iden ce  at  th e tr ia l or  wh ich  
were pr ep ar ed  by a w itn es s whom th e def en da nt in te nds to ca ll a t th e tr ia l.

Und er  th e pro posed am en dm en ts,  th e go ve rnmen t has  an  un co nd it io na l ri gh t 
to su ch  in fo rm at io n even  if  th e def en dan t has  ne ve r requ es ted an y discov ery 
from  t he go ve rnmen t.

Th e ar gu m en t th a t such  di sc losu re  may  be re quir ed  w ith ou t vi ol at in g th e 
pr iv ile ge  again st  se lf -inc rim in at io n re st s on th e no tio n th a t th e  def en dan t wil l 
be ca lle d upo n to  disc lose  only th at  wh ich  he  w ill disc lose  in an y case  a t th e  t ri a l.  
See TFtH»'atw« v. Flori da , 399 U.S. 78 (107 0) . Pro fe ss or W rig ht  ex pl ai ns  th e  weak-  > ness of th is  ar gu m en t as  fo llo ws:

‘‘B ut  th is  ap pe al in g ar gu m en t may  no t be a comp lete an sw er . D ef en da nt  wi ll 
sh or tly reve al  th os e th in gs he  in te nd s to  prod uc e on ly if  th e  go ve rnmen t ha s 
fi rs t mad e a ca se  ag ain st  him  suf fici ent  to  su rv ive a mo tion fo r di re ct ed  ve rd ic t. 
Un les s the go ve rnmen t ca n pro ve  a ca se  suf fici ent  to  go to  th e ju ry , a def en dan t 
ne ed  prov e no th ing.  The re  is no th ing in Rule 16. as  am en de d, wh ich  pr ev en ts  
th e go ve rnmen t fro m us in g m at er ia l wh ich  it  ha s ob ta in ed  by discov ery as  p a rt  
of  it s own ca se -in -chi ef  am i th us it  may  be th a t th ere  wi ll be ca ses w he re  th e 
go ve rnmen t is ab le  to mak e a pri ina  facia  ca se  on ly w ith  th e aid of ev iden ce  it  
has  o bt aine d by di sc ov ery.” (W ri ght,  s up ra , § 256)

A st ud y in th e Har va rd  Law  Jler ic w  re ac he d th e conc lus ion  th a t “th e po lic ies  
adhere n t in th e F if th  Amen dm en t pr iv ileg e agai nst  se lf -inc rim in at io n in di ca te  
th a t th e  pr os ec ut or ia l discov ery pr ov is ions  of  th e pro posed am en dm en t to  Rule 
16 a re  un co ns ti tu tiona l an d sho uld  be re je ct ed .” No te,  Pr os ec utor ia l D isco ve ry  
un de r Pr opose d Pul e 16, 85 Il arv . L. Re v. 994 (197 2) .

W illiam s v. Fl or ida,  supr a,  is of ten ci te d as  au th ori ty  fo r un co nd iti on al  pre 
tr ia l di scov ery ag ain st  de fe nd an ts  of  an yth in g the de fe nd an t wi ll rev ea l a t tr ia l.



See, c.g., Wright, supra. § 250 (Supp. 1973) ; ABA Standa rds , Supp. 1970. pp. 4-6. 
However , the  Williams ease deal t only with a limited notice-of-alibi situation s, 
no t general discovery aga ins t defendants.1 The pre -trial revelat ion of an alibi 
■or alibi witness will be much less l ikely to risk  incr imination  of a defendant than 
th e general  discovery required by the proposed amendments to Rule 16(b ).

The distinction between discovery of non-incrimina ting defenses and general 
discovery against defendants,  in light of the Fifth  Amendment, was highlighted 
l).v two decisions of the Cali fornia Supreme Court. In the widely-cited Jones  v. 
Super ior Court, 58 Cal. 2d 56, 372, P.2d 919, 22 Cal. Itp tr. 879 (1962), the Cali
fornia Supreme Court requ ired disclosure by the  de fendants of information which 
rela ted to the defense of impotency in a rape  case. In a late r case, the same 
court limited the holding of the Jones case, noting that  details  of the impotency 
defense could not possibly incrim inate  the defendant. Prudhommc v. Super ior 
Court, 2 Cal. 3d 320. 466 l’.2d 673. 85 Cal. Rptr . 129. 133 (1970). Unconditional 
discovery of witnesses  and documents  to be produced at  tri al by a  defendant was 
rejected , the court cogently expla ining  the reasons a s follows (2 Cal. 3d a t 326-27, 
85 Cal. Rptr. at  133) :

“Thus, if we analyze Jones  in the light  of the policy considerations discussed 
in Schadcr, it is app arent that  the princ ipal element in determining whether 
a par ticu lar demand for discovery should be allowed is not simply whether the 
inform ation  sought i»ertnins to an ‘ailirmative defense,’ or whether defendant 
intends to introduce or rely upon the evidence at  trial,  but whether disclosure 
thereof conceivably might lighten the prosecution 's burden of proving its  case 
in chief. Although the prosecution  should not be completely barred from pre tria l 
discovery, defendant must be given the  same right as an ordinary  witness to 
show tha t disclosure of particular  information could incrimina te him. . . .”

"For example, if a defend ant  in a murder case intended to (“all witness  A to 
testify that defendant killed in self-defense, pretr ial  disclosure of that  informa
tion could provide the prosecution with its sole eyewi tness to defendan t’s homi
cide. Similarly, consider the effect of disclosing the name or expected testimony 
of witness B, whom defend ant  intends to call only as a ‘las t resort ’ to tes tify  
that  defendant only committed a lesser-included offense. . . .”

The proposed amendment to Rule 16(b) sweeps aside  this fundamental dis
tinct ion as to whether the defendant’s pr etr ial  disclosure will a ssis t the prosecu
tion  in presenting its case in chief. Although the  Supreme Court in approving 
rules  of procedure presumably does not  intend to offer any views a s to constitu 
tional issues which may be raised by applicat ion of the  rules, Rule 16(b) is 
likely to be regarded by the  lower courts as an indic ation  that  a literal enforce
ment is const itutio nal. There  is. in fact, some support for an inference  of con
stitutionali ty inherent in promulgation  of a rule  of procedure. See Hanna v. 
Plumer. 380 U.S. 460, 471 (1965). Not su rpris ingly, the Distr ict Courts are  likely 
to regard the rules as car ryin g "a strong presumption” of cons titutional ity. See 
llehus v. Richmond-Petersburg Turnpike Autho rity . 52 F.R.I) . 530, 531 (F.I>. Va. 
1971). The proposed Rule 16(b)  does not even conta in the  caveat found in each 
section of th e ABA Standa rds  relat ing to d iscovery aga ins t defendants—“subject 
to consti tutional limitat ions”. Such a cave at should be included in any rule 
concerning disclosure by defendants which Congress approves.

B. The Sixth  Amendment Riqht  of Defendants to Present Witnesses  in 
Their Own Beh alf Would Be Infr ing ed by the Denial of Right To Call 
Witnesses and Present Physical and Documentary Evidence if  a De
fendan t Declined to Comply With Compulsory Discovery Requirements 
(Rules 12.1(e) and 16 (d)).

The Sixth Amendment to the Constitution guarantees defendan ts the righ t “to 
have  compulsory process for obtaining witnesses in his favor”. This  righ t to 
■compulsory process includes the right to actual ly have the witness testify at  t rial . 
In Washington v. Texas.  388 U.S. 14 (1967), the Supreme Court  held (3S8 U.S. 
n t 191 :

“The righ t to offer the testimony of witnesses, and to compel th eir  a ttendance,  
if  necessary, is in pla in term s the righ t to  present a defense, the right to p resent

1 T he  m aj ori ty  op in ion in W ill iam s wo uld  sa nc tion  th e  di sc losu re  re qu irem en ts  of Rule 12 .1 (b ) In no tic e of  al ib i si tu at io ns . Th e co urt  ex pr es sly le ft  open  th e qu es tio n as 
to  w he th er  a co urt  may  re fu se  to  allow  de fense al ib i w itne ss es  to  te st if y  if th e def en da nt  de cli nes to  com ply  w ith a di sc ov ery orde r. 399 U.S . a t 83. fn . 14. For  th e re as on s no ted 
abo ve,  we bel ieve Ru le 12 .1 (h ) re qu ir in g di sc losu re  of  th e  na mes  of al ib i witne ss es  is un wise  as  a m att er of  pol icy . In  ad di tio n,  we find  th e  d is se nting  op in ions  in th e  W ill ia m s 
case , 399 U.S . a t 106  to  be more pe rsua sive  in th e ir  an al ys is  of  th e  F if th  Amen dm en t’s ap pl ic at io n to  d isc ov ery of  w itne ss es  in  al ib i cas es.
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(lie defeud aut ’s version of the fac ts as well as the prosecution’s to the jury so it may decide where the tru th  lies. Ju st  a s the accused has the right to confront the  prosecution’s witnesses for the  purpose of challenging their  testimony, he lias the right to present his own witnesses to establish  a defense, thi s right  is a fundamental element of due process of law.”
The amendment to Rule 16(d) would impinge on this right to present wit nesses. I f the defe ndant refuses to  submit a  l ist of witnesses p rio r to trial,  he may be denied the right to call witnesses at  the tria l. If  lie refuses to a ssist the prosecution by furn ishing it with documents and  physical evidence prior to tria l, he may lie barred  from offering such items a s evidence at  the tria l. It is not enough to say the  choice is that  of the  defendant since he may call the witness  or introduce the evidence if he makes pre -tri al disclosure to the  prosecution. The Constitution conta ins no provision afford ing a righ t to call witnesses only if the defendan t cooperates with the  prosecution, even to  the  point of incr iminating him self. The righ t to a defense is fund ame ntal  to due process and may not be so conditioned . In Chamber* v. Mississippi, 93 S.Ct. 1038 (1973) the  Court  found this righ t so fundamental as to str ike  down on cons titu tional grounds a long established rule  of evidence recognized in most states. An exception to the  hearsay rule is recognized for “stat eme nts aga ins t int ere st”, subjec t to two well-recognized limi tations—the declarant mus t be unavaila ble for tri al and the state men t cannot Ite solely a gainst penal inte rest . In Chambers, exclusion of a hearsay sta tement was held unconst itutional  as an infr ingemen t on the right to present witnesses in defense, even though the  statement  was aga inst penal interest and the  dec lara nt h ad actu ally  test ified at  tria l.
The Supreme Court lias never decided whe ther  a court may refuse to allow defense witnesses to test ify if the defe ndant declines to comply with a discovery order. Even in the limited context of a notice-of-alibi  rule, the Supreme Court expressly  reserved judgm ent on the question in Williams v. Florida,  399 U.S. 78, 83,. f n .14 (1970).
The Cour t now seems to have offered in Rule  16(d) a sub silmt io  advisory opinion on the issue, in contravention of its own long recognieed prohibition oil such advisory opinions. The proper vehicle for  resolut ion of such issues is an ac tua l case or controversy as provided in Artic le II I of the Const itutio n, with adeq uate  opportunity  for briefs, argument, and full consideration  by the court. Th e fears of Mr. Just ice  Black as to misuse of the rule-making power appear  to have been well taken. See dissent  of Mr. Jus tice Black to the 1966 amendments  to the Federal  Rules of Crimina l Procedure, 39 F.R.D. 272 (1966).

TESTIMON Y OF HER BERT SEMMEL. CENTER FOR LAW  AND 
SOCIAL POLICY, WASHINGTON, D.C.

Mr. Semmel. I app rec iate the op po rtu ni ty  to ap pe ar  befo re th is  
committ ee. Before  addre ssing  my sel f to any pa rti cu lar ind ivi dual 
rules, I would like to make some comments on t he amend ments  in gen
era l, in pa rt icul ar  rega rding  objections  rai sed  by the  Justi ce  Dep ar t
ment which dea lt with general  reli ance on summons, ra th er  than  
arr est s, in rules 4 a nd  9 ; and  u nd er  rule  16 that  the Government  must 
provide the  defense with  the  names and  addresses of Government  witnesses.

Actua lly,  in these  areas I don t  believe the re is any  fundam ental  
difference  on the  underl yin g po licies. Fo r ex ample. I th ink we all agre e 
th at  arr es ts sho uld  be avoided unle ss you have a sit ua tio n where the  
defen dant will eit he r flee, o r will  be de str oy ing  evidence. Simila rly , I 
th ink there is agreement  th at  the d efen da nt  should  be g iven  th e abili ty 
to ade quate ly pr ep are for  t ria l, unless the  d isclosure o f such a witness 
will cause e ith er  in tim ida tio n o f the witn ess o r p erj ury.

hat , the n, is the  difference in the appro ach in the proposed rule s 
and the  appro ach of the  Justi ce  De pa rtm en t? Essen tia lly  the Ju sti ce  
Depai 'tm ent  ha s s aid  that  we, the  p rosecu tor,  sho uld make  the  determi
na tio n of when it ’s necessary to make  an ar re st ; when i t’s necessary to



168

make a disclosure to the defense. Now, that essentially is the present 
state of affaire. As the Justice Department demonstrated, they often 
use a summons: they, on occasion, open up their files.

The proposed amendments would simply transfer  tha t decision
making, as to when a summons or an arres t warrant should be issued 
from the prosecutor’s office to the judiciary. I submit tha t under an 
adversary system the Supreme Court’s’ rules are definitely faire r and 
in keeping with that adversary system. The prosecutor should not de
termine the extent of the discovery which the defendant is entitled  to.
The law should specify it, and the judiciary should apply that law.

A second general comment has to do with whether the rules should 
apply to the normative si tuation found in the criminal justice process •
with exceptions for handling  unusual situations; or whether the rules 
should be addressed, primarily, to the unusual.

f support the. approach of the Supreme Court amendments which 
operate under the normative situations. Most defendants in fact appear *
for trial and do not flee; most defendants do not intimidate Govern
ment witnesses. Essentially, what the proposed rules do is apply to 
these normative situations, they say, in a normal situation a summons 
will f>e used; in a normal situation the defendant will get the names 
and addresses of Government witnesses.

The rules Adequately take care of the exceptional cases where there 
is some, danger that  the defendant will not appear,  t hat  he will flee, 
or intimidate witnesses. By allowing the courts to issue arrest warrants 
for a valid reason: by allowing the courts to deny discovery, and indeed 
under 16(d) (1) the proposed rule uses the term “sufficient showing” as 
the only test for the righ t of the court to deny discovery.

So, certainly such terms would encompass any possible, intimida
tion of witnesses; any possible destruction of evidence. And the ques
tion is, do we have such a low regard for the Federal judges tha t we 
are.going  to require rules, as tlie Justice Department suggests, in 
order to pi-otect agains t Federal  judges allowing defendants to intimi
date witnesses? 1 think we can easily relv in this area on the good 
sense of the Federal judges and the Federal magistrates.

A third  general comment I have would be a general approach which 
T would hope this committee would consider with respect to the rule- 
making process, and the function of the Congress with regard to these 
rules.

I think it's quite proper that under the leadership of this committee 5
Congress has finally begun to take a close, look a t the rules promul
gated by the Supreme Court. The Rules Enabling Act clearly con
templated tha t such a review should l)e u nder taken,,but. it  was never 
actually undertaken until this committee first examined the proposed •«,
evidence rules, and now the proposed criminal rules.

On the. other hand. T think it's also clear that if Congress undertakes 
to rewrite every rule change that' s contemplated bv the Supreme 
Court, the rulemaking process is going to be completely undermined.
Tf tha t is the case, what  essentially would happen, is that the Su
preme Court would become merely the initi ating process for con
gressional legislation. This would effectively undermine the purpose 
of the Rules Enabl ing Act.

In general. T think  tha t the rules of procedure should be left to the 
courts and to the judiciary . Unlike the evidence rules which touch
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upon im po rta nt  sub stantive rig hts, these rules clearly are proce
dural  rules : t hey  are  the  result of a len gth y pro ces sof  del ibe rat ion s and  
dr af tin g.  I lielieve that thi s process can  he subs tan tia lly  impro ved: 
and on th at  top ic I would refe r you to the  tes timony  of  Profe sso r 
Lesnick who test ified  last  September as to meth ods for improv ing  the 
rul em aking  process.  But  the proposed rules. I th ink , sho uld  he ac
corded a t le ast  a healthy respect by Congress .

There  is, however, one area  where 1 would  depa rt from the  policy 
of defe rence to the  rulemaking process. and th at  is where im po rta nt  
constitu tional rig ht s are involved. T th in k when we are  deali ng  with 
con stit utio nal  rig hts, each bra nch of the  Governme nt must defend  
the Co nstituti on , and it is pa rti cu la rly  necessary  here where the  Su 
preme Co ur t is play ing a very  unu sua l role  for the  courts. The Su 
preme ('o ur t is in fact  ac tin g as a leg islative body  when it writ es 
rules. ’ •

I say th at because when you are  w ri tin g leg isla tion  o r wr iti ng  rules, 
you are dealing  with gene ral rules for the  fu ture  and not ad jud ica tio n 
of pas t con duc t, which  is wh at court s typica lly  do. The result  is that  
the con sti tut ion al issues become submerged in the  process, where no 
ind ividual at tenti on  is given as in the  normal situa tion.

Ind eed , in recent  yea rs both Ju sti ces Black  and  Douglas  have dis 
sented from the  ado ption of rule cha nge s pr im ar ily  because they  fel t 
the  cou rt has  not  given  the  rules the de tai led  stu dy  th at  is given in 
div idual cases. But  lu rk ing in the rules are  very signif icant co ns titu
tional  issues.

And to compound the  problem, th e Sup rem e Co ur t its el f has  
sugg ested in the  case of linwvct v. PJvrncr,  th at  the  rules ca rry a 
pre sum ption of  cons titu tionality . The res ult  is th at  where cons titu
tional righ ts  are  inf rin ged, or  po ten tia lly  infring ed , then  Congress 
must s tep into  th e role o f ex am ining  the issue a nd,  if  necessary, amend 
ing  the rules to pre vent any  c onsti tut ion al inf ringeme nt.

I now wou ld like to tu rn  to rules 4 and 9 which were  not covered 
in my wr itten  s ta temen t: I ’ll ju st make a br ief comment on them. T hey  
are  the rules th at  have to do with the  use of the summ ons as a n ormal 
practic e, and the use of ar rest only when a v alid reason is shown .

We supp ort rules 4 an d 9 as wr itt en  by the  Sup rem e Court . I  t hink  
the  issue is very simply , why sho uld  t he  p rose cut ion ar re st  someone if  
the y can ’t give  a U.S . mag ist ra te a va lid  reason why the ar re st  is 
necessary ? T hat ’s a ll the rule  says. All th at  is re quired is t hat  th e Ju s
tice De pa rtm en t provides the  mag ist ra te  with va lid  reasons why  an 
ar rest is nece ssary. I t  is im po rta nt  to remember th at th is  is done  in 
an ex par te  conte xt, the re is no a dvers ary  proceeding, th e U .S.  at torney  
comes in to the  mag ist ra te and makes a prese nta tion sho wing why 
the re is a va lid reason for  an arre st.

I sub mit if  t hey cannot meet th at  very simple tes t, then  the re is, in 
fact,  no reason why an arr es t sho uld  be made;  the  pro secutio n should 
proceed by way of a summons.

I f  I  can ju st men tion  a case f rom  my own exper ience , I  was involved 
in the  defense of a prosecu tion  fo r ha rbor ing a deser ter  from the 
arm ed forces. The defen dan t was a housewife with  five ch ild ren . She 
was  arreste d bv the F B I while two  of  he r child ren  of pres chool age 
were at home. She  was reouired to ul tim ate ly  leave the  ch ild ren  un 
att ended fo r a shor t time.  I t was sort of  a n amusing side lig ht because



she called her  ba by sit ter who, it turned  out.  was a coc onspirator and  
the refore  had  alread y been arrested.  Th e case was ult imate ly dro pped 
witho ut ever  coin ing to tri al . Nevertheless, th is  woman was req uir ed 
to leave her child ren , was  arrest ed , and spe nt most of the  day  in jai l.

It seems to me the re was a very  had jud gm ent  made on the  pa rt of 
the  U.S. att orney in th at  case in not  proceed ing  w ith  a summons. Tha t 
would be prec isely the  kind  of th ing th at  wou ld be avoided  if  a U.S . 
attorn ey had  to expla in to the mag ist ra te wh at va lid  reason the re was 
for an a rre st in a case.

1 th ink  the Gover nment 's concern abou t suppres sion  o f ev idence can 
be s imp ly answ ered , a s both Mr. Ma nn a nd  Mr. Wiggins  suggested  on 
.Monday. All t he  Government  has to do is obt ain  a search w arr an t at the 
same time  it obtains the  summon s; that  will in fact  br ing  s ubstantia l 
benefits to the  Gov ernment in a search because the search war rant  
would bo bro ade r, gen era lly , t han the  possible  scope o f the search pur
sua nt to an arr est . You would  not be limited  to  th e immedia te phys ical  
area and  the  defen dant him sel f; tin* se arch  wa rra nt  could  s pec ify the 
en tire  p remises  could be searched. Th e use o f the  search wa rra nt  is es
sen tia lly  a cons titu tional way, as the  Supre me  Court  has  rep eatedly 
said . The  Co nstituti on  looks to a jud icial screen ing  before  a search is 
made, and  is the nor mal procedure  to pro tec t the  right, of pri vacy  of 
the public. The sear ch inc ide nt to ar re st  is an exception to th at , which 
is founded  on the  necess ity to protec t ( iovernment agents who are ma k
ing  an arr es t, and to pro tec t aga ins t the  d est ruc tion of evidence which 
is ly ing  abou t w hen an arr es t is made.

But the  search wa rra nt  is the norm al procedure , and  it fits in very 
nicely with a summons procedure. The Gov ernment can serve the  sum 
mons, make the search, and  at the  same tim e the  de fen dant is no t sub 
jected to being tak en to jai l, required to pos t bai l in cases where there 
is no valid  reason.

T would now’ prop ose to tu rn  to rul e 11, unless the re are  any 
quest ions.

Mr. W iggins. I f f  may  ask you to comment, if  you would please, on 
a specia l concern of mine. The  concern T have in thi s prob lem of an 
accused who is served  a summons, as dis tin gu ish ed  from  being ar
rested, an d th ere a fte r he leaves for th e purpose  of  avo idin g pro secution, 
and  stays out of the  c lutches  of  th e law fo r such a time th at  the prose- 
cut ion of th e basic  offense can  no longer p roceed f or  any reason.

W ha t offense, separat e offense if any , has  the  defen dant committ ed 
which wouhl ju st ify  go ing  forwa rd on some bas is again st him?

Mr. Semmel. I'm  so rry  th at  T ca n’t a nsw er th at  question  defini tively 
because I do n't  have  th e U.S . Code to see whethe r fai lin g to ap pe ar  in 
such  ci rcumst ances wou ld con stitute  a crim e, ju st  like  hi s fleeing while  
on bond.

I  wou ld th in k if  th at  is a prob lem the  ap prop riate meth od would  
be to amend the criminal  code to make  it criminal  in such circum 
stances. ra th er  th an  adopt a rule  th at  everyone should  be arrest ed  sim
ply  so th at  if (hey  d on 't appear,  th ey th en  could  be prosecuted .

Again , I th in k that, is the  unu sua l case fo r which a special rule  
should be created. That  problem  sho uld  no t be the  fac tor on wh at  is 
the nor ma tive rule .

Mr.  W iggins. T ha nk  you.
Mr. H ungate. Pr oceed.
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Mr. S emmel. 1 would like now to turn  to rule 11, which I covered 
on page 4 of my written testimony. Essentially this rule involves a 
recognition of the reality of the practice of pica bargaining and 
attempts  to regulate tha t process. It  would allow withdrawal  of the 
plea if the judge rejects the bargain  and indicates that  he wishes to 
sentence in excess of that  which has been agreed upon.

It  seems to us that such a rule is eminently fair. If  the defendant 
is going to be subjected to a higher penalty than he bargained for, 
he should have the right to proceed to trial. 1 think  the rule will 
clearly facilita te the plea bargaining process and avoid unnecessary 
trial by taking the defendant out of the position where he has to play 
a guessing game with the judge when making a guilty plea.

* In many cases the defendant reaches an understanding with the 
U.S. attorney, but then has to make an assessment on whether the 
judge wants to accept the arrangement. The result is that  some de
fendants may decide not to plead guilty  and go to t ria l because they

• are a fraid  the judge will not accept the plea bargaining. Now. under 
(he proposed rules the defendant has the opportuni ty to find out 
whether the judge will accept the ba rgain or not. If  the judge accepts 
I he bargain, the plea will remain in effect; if the judge rejects it and 
proposes to impose a severe penalty, then the defendant has the option 
of e ither accepting the more severe penalty, or going to  t rial.

I think  that  will bring about a high incidence of guilty  pleas if 
we take out this Russian roulette the defendant has to play if he 
doesn't know what the result of the plea will be.

Mi-. II uxgate. Pardon  me. Is it always true that the defendant 
doesn't know what is going to be happening with the plea?

Mr. Semmel. I can't answer tha t in tota lity;  it is certainly the prac
tice  in some district courts that the defendant has no assurance. I think 
it is the general practice tha t most Federal judges are reluctan t to 
commit themselves in advance to accepting a recommendation of the 
U.S. attorney.

Mr. Lewis. If  I may amplify that  very briefly, I  think there are 
two members of the subcommittee here present" who can probably 
vouch for the proposition that in some courts it  varies from judge to 
judge. Some judges will offer commitments in advance of a plea, 
others refuse to be party  to any such discussions. So. it depends really 
sometimes within a given distr ict court on the identity of the  d istrict 
judge to whom the case is assigned.

> Mr. Semmel. There is one point with respect to rule 11 that  I would
like to urge the committee1 to consider an amendment to. because it 
involves what I consider a basic constitutional right. That is the provi
sion of subdivision (c) which governs the advice to the defendant be- 
fore the plea of guilty.

The rule does specify some of the advice that  should be given the 
defendant, but we feel that it does not meet the required constitutional 
test which the Supreme Court set down in Boykin  v. Alabama. The 
court in tha t case said very clearly that  before a plea of guilty the 
defendant  must be advised of his fifth amendment privilege: he must 
be advised as to his r ight to jury  t rial , and he must be advised as to 
his righ t to confront witnesses against him. And in fact, I think that  
is the practice in Federal courts generally.

50- 1 73—75----12
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However , the  rule does not specifica lly require th at  advice . It  does 
make some gen era l refe renc e to the  fac t th at  the  de fen dant should  be 
advised  t hat  i f he pleads  guil ty,  the re will  be no  t ria l. Bu t t hat  m igh t 
tell  a lawyer  who knows there is a righ t to tr ia l by jury , knows the re 
is a rig ht  of the  defen dant not to testi fy  if  he goes to tr ia l. Law yer s 
know those th ings , an d I th ink  a defen dant sho uld  be told  more  than  
“ You will lose your  righ t to tr ia l” because he may  not know th at  he 
will lose the righ t to ju ry  t ria l, the  r ig ht  to  rem ain  si lent, a nd  so on.

I th ink th at  a ll of th is would t ake  abo ut 2 minutes  out of  any given 
session be fore  the  cou rt, but shou ld be inc luded.

Mr. II ungate. You are  sug ges ting th at  langua ge be add ed to  rule  
11( c).

Mr. Semmel. Yes, s ir.
Mr. I Iungate. Th an k you.
Mr. S emmel. I f  the re is no ot her  question a bou t rule  1 1.1 would p ro 

pose to go on to rule  32. I  am s kip pin g so mew hat,  we are now on page 9 
of my wr itt en  tes tim on y;  rule  32, however , has to do also wi th  sen 
tenc ing, the  pr esen tence re port.

Bas ical ly the  m ajo r change in the  rule  is th at  it pro vides m an da tory  
disclosure  of the presente nce  repo rt except if  the  disc losu re wou ld be 
ha rm ful to the  d efe nd an t or would cause ha rm  to  o the r persons.

Xow, of course, the  change in the  rule  is, fro m the  pre sen t system 
in which it is now dis cre tionar y wi th the  jud ge as to ■whether t he  re 
po rt will be deli vere d. In  fact, now in many Feder al distr ict s there  is 
no disc losure of th e presentence rep ort ,

Xow, th is is a very  strange  procedure , I th ink,  because if we look 
at the rea lity of  th e crimin al justi ce system, t he re  are perha ps as man y 
as 90 percen t o f the  cases tha t are disposed o f on a guil ty plea.  So th at  
for  most criminal  defen dants  the crux of the  whole proceeding is t he  
sentencing process.

Xow, when we come around  to de ter mi nin g guilt we have the  most  
elab ora te pro ced ura l saf egu ard s, but  when we come abou t d ete rm ini ng  
a whole lot of fac tual issues, which may  be the real  ques tions  of  the  
case, as to wh eth er the  de fen dant is sentenced  to pris on and  how long 
he will go to pri son , we have no p roc edura l safeg uards  now. The rules 
now perm it the  jud ge  to proceed on a repo rt  which  the  de fend an t 
neve r sees, never lias a chance to co nt es t; and he may in fac t senten ce 
the  defen dant to  a pri son  sentence based entirely  on erroneous 
inform ation.

Some of the  inf orma tio n in the  repo rt of  course  may be very  val id. 
On the oth er hand , some of it may be go ss ip ; some of  it may  be ma 
licious tes tim ony by enemies, neighbors, and so o n ; an d some of  i t may  
be inf orma tio n supp lie d by police inform an ts who themse lves may  be 
subject to criminal prosecution, and  who may  believe  th at  the  police  
may  be more len ien t if  they sup ply  inform ati on  which is derog ato ry 
to  someone else.

Xow. the  prob lem is comp ounded by the  fact  th at  the  inf orm ation  
which the  p roba tio n officer delivers  is no t ne cessar ily inf orm ation  t hat  
the  pro bat ion  officer has him self obtained  firsthand . Much of the  in 
forma tion in the  prob ati on  rep ort comes from the  FB T files, and from  
local police files. So. the  judge doesn’t even have the  benefit, of  the  
judgme nt of the  probati on  officer as to wh eth er the  inf orma tio n is 
accu rate .
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Now. the rule  in gen era l would allow the de fend an t in most si tu a
tions to see the, rep or t, and we support th at  rule . The problem which 
we have with  the rule is t ha t we don’t th ink the rule  ade qua tely  pr o
tec ts the c onstitutional rig hts  of the de fen dant.  If  th e  defend ant  makes 
a good fai th cha llen ge to th e  ma ter ial  which is con tain ed in the  pro
batio n rep ort , there is no adequa te pro cee din g under which he can 
rebu t der ogato ry inform ation .

All the  rule does is to  a llow him to  “comment"’ on the  r eport . I t does 
not prov ide the rig ht  fo r him to presen t any  evidence, or  t o reb ut the  
inform atio n in the  rep ort . It  does n ot provide  where  necessa ry he may 
have the  rig ht  to cross -examine  persons  who have  given inf orma tio n

* which is dero gatory a nd  may resu lt in a  heavy sentence.
Now. th is may  ap pe ar  not to be so serious, bu t in my wr itt en  test i

mony I set out exa mples  from  appe lla te cast's in which jud ges  have 
sentenced de fend an ts on inf orma tio n which tu rned  out to be hig hly

* erroneous.
Mr. H ungate. P er mit me to  inquire, pleafce. One crit icism we oft en  

hear abo ut our criminal just ice syste m is the  prot racted  tim e it  takes 
Io reach a decis ion, righ t or  wro ng.  I  th in k the  Br iti sh  disposed  
of the Lo rd Il aw -l la w  case in unde r a year,  whi le we s pen t 12 ye ars  
with Tokyo Rose.

Now, pe rha ps  we should  n ot have presen tence rep orts if  it is going  
to lead  us into an othe r series  of he ar ings  th at  would pro lon g the 
process.

Mr. Semmel: W ell,  I  th ink the criminal jus tice  system has a num
ber of purpose s, and the pres entence re po rt  ce rta inly  serves  th e pur
pose of ma kin g a ju st  de termination—I th in k Profe sso r Lew is par
tic ular ly  wou ld like  to comment on th at .

Mr. Lewis . I f  I may , sir,  I  would have to say thi s, I  believe the 
chair ma n’s question  rea lly  goes t o the he ar t and in ter -re latio nship  of 
many of the  rule s t hat  are befo re t hi s com mit tee th is morning.

I sugg est to the committ ee th at  the one single  factor  most  res pon
sible for  delays  in the process ing of  criminal matt ers  is in 18 U.S .C. 
3500. T her e is no m ore meani ngful  factor  in  the  d ela yin g of ad judi ca 
tion, and  these delays  are  caused no t only  at  the pr et rial  stage,  and 
not  only in consequence of cau sing a gr ea t many tr ia ls  th at  would 
otherwise be unnecessary, bu t th e very len gth  of the  t rial  itse lf, which 
is fre quently  as much as doubled in consequence of  3500.

, Now, thi s rela tes  f ai rly directly  to  ru le 16, which is u nd er  considera
tion  by th is com mit tee at  t his  time . Ru le 16 m akes  an at tempt  to ac
comm odate  both the doctri ne of Wardiwi  and the  pro pos ition th at  
certa in disc losu res are  indeed he lpf ul in pr op er  and exp edi tious dis-  
pos ition of adjud ica tio n. Bu t at the same tim e whi le at tempt ing to 
accommodate  th at , it  att empts  to con form to  the  close-fis ted doctr ine  
of 3500. Because sta tem ents cann ot be req uir ed on one side unless the y 
are  produc ed by the other, and  the Justi ce  De pa rtm en t is to ta lly  un 
wi llin g to su rre nd er  the  t echn ical  advanta ge  of  3500, we are  le ft  in a 
pos ition in which rule 16 fall s v ery , very  f ar  short of most  co mparable  
St ate d iscovery  pa tte rns.

Now. I would sug ges t t hat  th e concern of  this  comm ittee  r ela tive to 
ex pe dit ing  the ad jud ica tiv e proce ss wou ld be only very marg inal ly  
advanced by an eliminat ion  of the  presentence rep or t, and wou ld be 
very meanin gfu lly  fu rth ered  by the appro ach to  rule 16 sugges ted  to
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thi s body by the  Am erican  Ba r Associa tion , th at  cal ling fo r pr et ria l 
disclosure  of w itness si atem ents .

I sugg est th at  thi s would have beneficia l effects in a g reat  m any d if 
fer ent dimensions, and  I th ink th is may be the answ er, sir,  in th at  area.

Mr. H ungate. You are  sup po rti ng  the  ABA criminal just ice section pos ition  on rule 1G?
Mr. Lewis. Yes, sir.
Mr. H ungate. Now. let me grossly  overs impli fy this . One of the  

prob lems in ou r c rim ina l jus tice  system is t he long t ime it takes to get a final decision .
Judg es  now have p resentence r eport s a vai lab le to  them , an d a re they  not now’ subject to be ing  scrutinized for er ro rs  '(
Mr. Semmel. Yes.
Mr. H ung ate. O ver all . I th ink  most of us feel th at  presentence re 

po rts  aid  the  de fend an t more  than  the y ha rm  him  and, as defense 
counsel, would be re luctan t a t t his  moment to see them done away with.  Is th at  a fa ir  s tate ment ?

Mr. Semmel. I would say it va ries  fro m case to  case, it  would be h ard  
to generalize. I would th ink it depends on wha t is in the  rep ort, if 
there are unrel iab le sta tem ent s derog ato ry to the  de fen dant------

Mr. H ungate. You gen tlem en speak from  experience,  I'm sure.  
When you are  pleadin g someone gu ilty,  would you  ask for  a pre sen tenc e repo rt,  or would you  ra th er  not have one ?

Mr. I jEwis. Si r, th at  would depe nd upon  th e foll owi ng factors . F irst , 
my knowledge  o f wha t such a repo rt would be like ly to elicit  from the 
defe nse  stan dp oint ; and , second, the  ques tion  wh eth er there had been 
an agreed  ad jud ica tion between defense counsel and  prosecutor which T be lieved the court w ould lx* like ly to  accept.

In. the  la tter  case T believe th at  I  would not wa nt a presenten ce in 
ves tigatio n because it sim ply  would serve  no purpose. In  the for me r 
case I would not wan t it  i f I believed it would fun dame nta lly  d ama ge the  cause of my client.

In any othe r situa tio n, sir , I would want it. pro vid ed that  T were 
given the.o pp or tuni ty  to comment with resp ect  t o an yth ing con tain ed 
in thi s repo rt which mi gh t lx* dama gin g and which mig ht not be sup ported by the fact s.

Mr. H ungate. Are you now afforded  the  op po rtu ni ty?
Mr. Lewis. In  some cou rts,  yes, si r:  in oth ers , no. And aga in, thi s 

varies from  jud ge to jud ge  within a given  di st rict  as to whe ther , and  
the exten t to which defense counsel will be giv en knowledge  of the  con ten ts of  the  repo rt.

Mr. H ungate. Ev en  as th ei r knowledge  of the  law varies .
Mr. Lewis . Th at  may  be so, sir.
Mr. W iggins. I am not sure , pro fessor , th at  you are supp or tin g the. 

same pos ition as the  pr inc ipa l witness. I und ers too d his point to be 
th at  the re should  lx* some mechanism fo r test ing the  accu racy  of the  
inf orm ation  con tain ed in the  presentence repo rt,  since obviously it  
affects  the  fundam ental  intere st, if  not rig ht s of the def end ants.

And  you urg e only the  righ t to insp ect and comm ent, which would 
be, as I un derst and i t, which would be reflec ted if  th e rule  were a dopted as proposed.
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Mr. Lewis. Sir, first oft’, let me say tha t I was at tempting to give a 
direct response to the chairman's question, which was, as a practical 
proposition, what would I  want to have happen now, in the present 
status of things.

I certainly agree with the principal witness tha t the defendant 
should be given a chance to establish, if he can, factually, the lack of 
the foundation for statements made within the presentence report. I 
definitely agree with that.

Mr. W iggixs. M ould you have a different view with respect to this 
rule which you are urging upon us wi th respect to rule 16, and give a 
similar right to the Government to question the accuracy of any self- 
serving and in their  view false information submitted to  the judge, to 
impact his sentence?

Mr. Lewis. Certainly.
Mr. Wiggins. That should not be withheld from the  Government, I  

take it.
Mr. Lewis. Certainly not. I f the Government has anything it wishes 

to contradict, a statement made at  sentencing by the defendant , or on 
his behalf, not only do I think tha t they  should have the right  to p re
sent that, I  think that they  do. without restriction.

Mr. Wiggins. Well, I guess the question for decision by Congress is 
whether the procedural penalties outweigh the benefits, and there are 
obviously benefits to the defendant because you are proposing what 
amounts to presentence tria l of the  factual issues which may bear upon 
the sentence; and that involves delay and complex procedural 
conditions.

Mr. L ewis. T think that  is correct, there will be some cases where 
it will cause delay.

Mr. Sy.MMEL. First  of all. in most situations I don’t think tha t will 
1)8 the case because if there has been a plea bargaining , I don't think 
all these protections are necessary. If  the judge accepts the plea bar
gain. it really is not necessary: i f the judge  doesn’t, then the defendant 
has a r ight to a trial.

1 think  this hearing perhaps should be limited only to cases where 
there had been no plea bargain which has been accepted.

Mr. I Iungate. We have passed through the 30 minutes allotted for 
your prepared remarks, but we have interrupted  you several times. 
You may proceed for about 3 more minutes, and then I will go to the 
questioning.

Mr. Semmel. Mr. Chairman, Mr. Lewis has a number of comments 
he would like to make, and since I have submitted written  testimony, 
there is just one other point I would like to make, which is not included 
in my written testimony. I would like to submit to the committee a n
other point for consideration which is not directly covered by the rules.

The Los Angeles Times on October 23, 1974, reported tha t U.S. a t
torneys are complaining that  the prosecution of criminal defendants  
is in danger because FB I investigators’ reports contain information 
which might be used to discredit prosecution witnesses.

And essentially, if the committee examines this article, what the 
prosecutors are saying to the FB I is delete information which is help
ful to the defendant and which indicates that witnesses have made 
contradictor)’ remarks about the case, so when under the Jencks  Act
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they are finally required to deliver these statements to defendants they 
will appear to he consistent and harmful material to the Government 
wi 11 he deleted.

It  seems to me that is a fa irly outrageous violation of the constitu
tional requirement that defendants he furnished with materials which 
would he exculpatory; and that  these rules should he amended to-----

Mr. II unoatk. Would you care to offer that as par t of the record 
at this point?

Mr. Semmel. Yes. sir, I would like to do that.
Mr. Huxgate. With out objection, it will he received and made a 

part  of the record.
I The article referred to is as follows:] «

[Fr om  the Los Angeles Times,  Oet. 23, 1974]

P rosecutors Say FB I Reports I mp eril Case s

W as hing to n.—U.S. a tt o rn eys are  c om plain ing th a t th e pr os ec ut ion of cr im in al  
de fe nd an ts  is en da ng er ed  be cause FB I in ve st ig at iv e re port s co nt ai n in fo rm at io n 
th a t mig ht  be  used to  d is cr ed it  p ro secu tio n witn es ses.

The  FBI ha s re je ct ed  sugg es tio ns  th a t ce rt ai n  in fo rm at io n he lp fu l to  de fens e 
la w ye rs  sho uld he le ft  o ut  o f t he  repo rts .

B ut FB I oli ici als  ha ve  prom ise d to co ns ider  oth er  way s of  mak in g th e re po rt s 
mor e va luab le  to  pr os ec utor s.

The  di sp ut e su rf ac ed  in a clos ed ses sion be tw een th e fe de ra l pr os ec utor s an d 
F B I leg al co unsel Jo hn  Mint z du ring  a D ep ar tm en t of  Ju st ic e  co nferen ce  in 
New Orle an s la st  week.  Mint z an d som e pr os ec ut or s ha ve  discus sed th e issu e in 
in te rv ie w s sin ce  then . Th e U.S. at to rn ey s as ke d no t to be iden tif ied .

Th e co mplaint s invo lve th e w ri tt en  re po rt s th a t FB I ag en ts  p re par e aft e r in te r
view ing in di vi du al s summo ne d as  pros ec ut ion witn es se s.

Th e co ur ts  in cr ea sing ly  are  re qu ir in g pr os ec ut or s to al low de fens e lawye rs  to 
ex am in e thos e re po rts.

Th e pros ec utor s ha ve  co mplain ed  th a t w itn es se s so meti mes  lie  an d of ten mak e 
m is ta ke s in th eir  an sw er s to  F B I ag en ts  du ri ng th e fi rs t roun d of  qu es tio ni ng  
and someti me s ch an ge  t he ir  a cc ou nt s la te r.

Th e FB I re po rt s includ e su ch  confl ict s an d m is ta kes  by  witn es ses. De fen se  
la w yer s may  sei ze upon  thos e di sc repa nc ies in an  ef fo rt  to  convinc e a ju ry  th a t 
th e  w itn es s is ly in g o r un re liab le , the pr os ec utor s sa id .

Som e pr os ec ut or s as ke d th a t th e  FBI om it re port s of th e in it ia l In te rv iews an d 
pre par e w ri tt en  ac co un ts  on ly of  th e w itn es se s’ fin al ve rs ion of  th e cr im e ac 
co rd in g to som e att orn ey s wh o at te nde d th e ses sio n.

‘.‘The re  th ey  go with  th e co ve rup th in g agai n .-’ sa id  one pr os ec ut or  wh o op
posed  th e sugg es tio n. “W e wer e ab ou t even ly  divi de d on it . But  Mi ntz , to  his 
cr ed it , sa id  no an d sto od  firm.”

Thi s pr os ec ut or  ac kn ow led ge d th a t giv ing th e co nf lic tin g ac co un ts  to  de fens e 
la w ye rs  m ig ht  w ea ke n th e  gov ernm en t p os iti on . a

B ut  he  sa id , “T hi s is  a ri sk  we ha ve  to ta ke  be ca us e if  th e pu bl ic  ev er  s ta r ts  
do ub ting  t h a t an  FB I ag en t te ll s th e wh ole  tr u th , th en  we’re  in wor se  trou ble. ”

O ther  pr os ec ut or s su gg es ted th a t th e so lu tio n to  th e  prob lem w as  no t in de 
le ting  confl ict s bu t in  g re a te r pre ss ur e by th e F B I ag en ts  fo r ac cu ra te  an sw er s 
du ring th e fi rs t in te rv iews.  T h a t would  pr od uc e fe w er  d iscr ep an cies  ov er  such de-  j
ta il s  as  da te s wh en la te r in te rr oga tions an d in ve st ig at io ns  we re comp leted, they  
sa id .

Mintz as su re d th e pr os ec ut or s th a t th e F B I was  “a lr eady  do ing  som e spec ia l 
tr a in in g  in th is  a re a ,” a U.S. a tt orn ey  s aid .

Mr. Semmel. I  would then like to give our remaining time to P ro
fessor Lewis, and then we will both he happv  to answer any questions.
Professor  Lewis is the legislative director of the National Association 
of Criminal Defense Lawyers.
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Mr. Lewis . I suppose obviously  t he most ap pr op riate th ing I could  
say  in the  obviously  lim ited time  ava ilab le to me would be to express  
my disa greemen t wi th Mr. Semmel' s p resentat ion  rela tive to the  func
tio n of thi s committee concern ing S uprem e C ou rt rules .

Th is is not the  first  time  I have  m ade th is  sta tem ent. I  reg ard the  
work of thi s subcomm ittee  in respect  to the  F ed era l Rules  of  Evidence 
as the  o utsta nd ing  legis lat ive  a ccom plishment of the las t c entury .

Mr. H ixg ate. You r time  h as just been extend ed.  [Lau gh ter .]
» Pa rdon  me, sir.

Mr. Lewis. I  th ink th at  the  dis tinction  th a t has to be made, as the 
committee so very wisely has done, is  be tween mat ters  on th e one h and 
inv olv ing  inter na l court  man agement, an d m at te rs  on the  oth er ha nd  

- th at  deal with con sidera tion  of  sub stantive  rig ht s. The blur ring  of
the  line, if th at  line  exis ts ult im ate ly in ter ms  of  dis tin ction  between 
subs tanc e a nd procedure  wa s nowhere m ore ev ide nt  th an  in connection 
wi th the  Federal  Rules of Evidence . Tha t same b lu rr in g manifest s it 
sel f. I th ink , in some very signal pa rti cu lars  in  r espect  to t he rules th at  
are  before  th is c ommittee.

I would ask th at  th is committee conside r th at  the rules which are  
ena cted wit hout its  interv entio n, and those ena cted wi th its  i nterve n
tio ns  are ac corded equal  defe rence. Bo th are  co nsid ered  to bea r th e i m
pr im atur  of Congres s as well as that of  the  cou rt. And it is lar ge ly 
fo r that reason th at  the  rules are given special defe rence. I believe it 
is in t ha t c ontex t—I  think  I  am s till  w ith in my 45 seconds-----

Mr. H ungate. You are .
Mr.  L ewis . 1 would ask th at  th is committee  would  conside r, i t is now 

faced with an alib i disc losu re und er rule  12.1, whic h actual ly takes t he  
tac k that the  de fen dant mu st first announce  th at  he has  an alib i, and  
then  be told where and when the offense is alle ged  to have  been 
committ ed.

I f  thi s committee agrees, th at  is pu tt in g the  ca rt  somew hat in ad 
vance of the  horse, I would sugg est to the  committ ee th at  anoth er 
res ul t is to lead a f ictit ious  recip roca l disc losu re t o a r ule which in fac t 
does  not embody that,  fea ture. I f  wh at the  rul e con templates as a 
signal  disclosure  on the  part  o f the Government  is the  time  and place  

j, of  the  offense, I would the n commend to the  commit tee—and  T am
sure it is alr ead y con side red in the ITarc /n/s decision  which so sta tes  
une quiv oca lly—t ha t the disc losure o f the t ime  a nd place  of  the offense, 
and it does not rea lly  con sti tute a rec iprocity  a t al l:  th at 's  at 412 
F .S ..  the footnote at  the bottom of page  478.

More,  wi th resp ect to the proposed  alib i rule befo re th is body. T 
would  commend to the  committee the  proposition , and  I  th ink it is 
fa ir ly  pa ten t, th at  Feder al cases by and  lar ge  are  not adaptab le to 
th is  kin d of  tre atm en t. I th ink th at  the  rul e has been—pardo n me, 
bu t can dor compels th is—poo rly cons idered as in fac t man y of  them 
hav e. Fo r, if  you look at the  a verage Federal  ind ictme nt,  an d I do no t 
here dra w,  sir . upon  academic creden tial s at all,  I  d on 't th ink t ha t the y
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would be impressive to a body of this type, I do draw upon some 200 
Federal felonies, and I commend to you from tha t the thought tha t 
the average Federal indictment consists in a fai rly broad allegation of 
conspiracy, or mail fraud , or something of that  nature, followed by a 
list of overt acts, running somewhere between 3 and 20.

And the overt act one will be something like thi s:
On or  about Jun e 15, 1974, the Defendant Smith had a conversat ion witli John  

Jones.
Now. the application of an alibi rule to a charge of that kind, backed 

up with all kinds of extra indictment offenses thrown in to show 
intent, to show pat tern,  to show whatever extra indictment offenses are 
considered to be shown in Federal prosecution, raises just manifold 
implications of  situations in which a defendant will find out in the 
middle of the tria l tha t there is indeed an occasion on which he is 
alleged to have done something when he was somewhere else.

As applied to S tate practice the charge is generally a very stra igh t
forward proposition that  at a certain date and  time an apartment was 
burglarized, or an individual struck on the head, or something of tha t 
general nature. Alibi rules of tha t kind have a certain relevancy in 
cases of that  type but 1 don’t think it’s possible to transplant them in 
the sense that they are transplanted here into Federal practice uncriti
cally, and without the kind of  adapta tion tha t would be necessary to 
make the thing rational in the light  of  the distinctive type of indic t
ment th at is character istically returned in the federal system.

Now, one other point in connection with that.  An alibi statute which 
grants considerably greate r reciprocal information than that which is 
contemplated by 12.1 was held unconstitutional by the Illinois Supreme 
Court in People v. Fields. 59 Illinois 2d. page 516. The rationale of 
Fields at 59 Illinois 2d. 516—Janu ary  30, 1975—and I apologize for 
stating things which are obviously known to some members here.

Mr. Hungate. I t’s been decided since they left. Pardon me.
Mr. Lewis. I can assure the chairman th at in both cases a substantial 

contact has been retained between the Congressmen and their  home 
State, so we don’t have to be concerned about that aspect of the  case.

But in any event, the failure of 12.1 to require rebuttal witnesses is 
in and of itself a condemnation of tha t rule under the accepted read
ing of 'Wardius. The rule does require, of course, tha t the govern
ment provide the names and addresses of witnesses who will say that 
the defendant indeed was at the place where, he was alleged to be, but 
this is not parallel to the requirement of providing of rebuttal wit
nesses on that issue. A rebuttal witness on the issue, for example, 
might simply say that  the defense witness is a liar.

Xow, it’s precisely this dimension which is contemplated by 
"Warelins; and it's precisely this dimension which led to the invalida
tion of the Illinois  statute in the Fields case, and we are about to-----

Mr. I Iuxc \te. P ardon me. was th at found unconstitutional under 
the Illinois Constitution, or under the Federa l Constitution?

Mr. Lewis. Federal, sir.
Mr. H ung ate. All right.
Mr. Lewis. It was a Federal-based decision dealing with the impli

cations of 'Wardius as the Illinois Supreme Court interpreted tha t 
decision.
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As we ta lk  of tra ns plan ts,  it mi gh t be worthwhile  to conside r just  
wh at business rule  804 o f the Federal  Rule s of E vidence has in rule  15, 
con tem pla ting depo sitions.

1 could not agre e wi th any g iven  sta tem en t more  than  I agre e with 
th at  of the  Am eric an Ba r Associa tion  th at  rul e 15 is simply  ill ad 
vised , poo rly con stru cted, and  no t des erv ing  rati fication by the  com
mit tee and  enac tment  in to law .

The  tra ns plan t from  rule  804, that  being  cri mina l rule  15 (g ). con
tem pla tes  a definition of  un avail abili ty which is ju st rea lly lif ted  from  
804. B ut  w hat we wind up with, if  we view it t hat  way. is a si tua tion in 
which deposit ions  can be taken in fa ir ly  amorp hous circums tanc es in 
con tem plat ion of thei r being used in equ ally  ill-de fined  situa tio ns—if 
af te r the  t ak ing of the  deposit ion,  fo r example, the  witness claims the 
fifth  ame ndm ent,  or forget s, or som eth ing  o f th at  o rde r. Wha t you've 
got here is not a deposit ion procedure  which is des igned to ac co m m o
dat e itself  to the  oddbal l situa tion in which a signif icant witness is 
dy ing  of cance r, or  is abou t to move to Eu rope , or som eth ing  of  that  
type .

Wh at y ou've got he re is, I sugges t, a rule  whose app lication  ru ns  very 
fa r beyond an ything  th at  was ever  sug ges ted  to  be ava ilab le under 
for me r rule  15. And I join the Am erican Bar  Associa tion  in suggest 
ing  tha t the  imp recision both  o f t he express ion and  t he concept which 
is imp lici t in th at  rule  deserves very  cri tical sc rut iny  on the  pa rt  of 
th is committee.

Mr. H ungate. Th an k you. Because of the  constra int s of time 1 
have  a lluded to befo re, and because we have o the r witnesses here , we’ll 
proceed to que stio ning and  once it  gets to be a lit tle  lat er  tod ay, we 
will just be runn ing back  to  the floor for  votes. W e w ant  to g ive every 
one as much att en tio n as we can.

Mr. Lewis . Of  course , sir .
Mr. ITunoate. T he  Cha ir  will go to the  g ent lem an from Arkansas,  

Mr. Th ornto n, fo r 5 minutes.
Mr. T hornton. Tha nk  you, Mr.  Ch airma n.
T do want to than k both Mr. Semmel  and  Pr ofessor Lewis fo r th ei r 

tes tim ony; and I am very inte rested in p ur su ing with  P rofes sor Lewis 
his  comm ents with reg ard to oth er rule s th at  may  not have been dis 
cussed in di rect  test imo ny,  such as the rule 15, which you ju st  
mentioned.

Do you have oth er—T would like to give you the  opp or tuni ty  to  p ro 
ceed fo r a few minutes  with fu rth er  discussion of the  kin d th at  you 
have been wo rki ng  on.

Mr. Lewis. C ong ressman,  you are most gracious, si r:  T will acce pt 
th at  op po rtu ni ty  wi th respect to rul e 16 because of  the fac t th at  rule 
16 brings us ful l circ le as to what I was sayin g befor e o f th e pervas ive  
influence of the  J en ck s Act throug ho ut  c rim ina l jur isp rud enc e in the  
Un ite d Sta tes .

Now. the  State  co un terp ar t to rule  16, fo r example, draw ing  on my 
home Sta te,  i s Ill ino is Sup rem e Co ur t’s rule s 412 and  413. T hese  rule s 
con tem pla te a reciprocal  obl igat ion of  b oth  the  defense and  the  State 
which extend s to  sum maries  and  tra ns cr ip ts  of  witness sta tem ents. 
An d I mi gh t men tion  th at  throughou t more  than  3 yea rs of expe ri
ence wi th thi s pro ced ure  we have had lit tle  o r no trouble with it.
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B ut the conventional wisdom th at  in Federal  cases the  sta tem ents 
of  witnesses are  not  to  be disclosed, biases  rule  16 in a pos ition in 
which it lacks any kind  o f bil ate ral  advanta ge  f or  a ll pract ica l prop o
sitions . Because you see, s ir,  t o give the  prosecutio n and  the  defense a 
lis t of  witnesses, and the n say  all righ t, you are now on a basis of 
pa ri ty , go fo rth and  inv est iga te equally , is rea lly not  app rec iab ly d if 
ferent  from  sponsor ing  a race between two  pa rti es , one of  whom 
happens to be equ ipp ed w ith  a motor vehicle.  Th ere  is no eq ual ity  be
tween the  Government  and the  defense where wh at is exchang ed is 
sim ply  a reciprocal op po rtu ni ty  for  inv est iga tion.

The pra cti ca lit ies  of inv est iga tions—and in most cases, by the  way,  
unde r a $300 c rim ina l jus tice  act lim it for th at  so rt of  ac tiv ity —will  
do the  following  th ing.  Fi rs t,  it will trem end ously  intensify the  dis 
pa ri ty  between the c rim ina l de fen dant with financia l resources a nd the  
criminal  defe ndant w ho la cks th ose resources.

Second , it  will again  t rem endous ly int ensify the advanta ge  possessed  
by the  prosecu tion  in criminal cases because of  the  bu ilt- in advantage 
which the prosecutio n enjoys  in c riminal  invest iga tions.  Not only  does 
the  inv est iga ting commence ear lie r, but  in addit ion  to th at—and the re 
are  so many th ing s to be mentioned along th is line.  I 'll  con tent  myself 
wi th simply mentioning  the  situat ion  where  a man  comes into  a pla nt  
whe re a pun ch-pre ss op erator  is employed and says . " I would like to 
ta lk  to the  op era tor abo ut a crim inal  case.*’ Consider  the  difference 
on the one hand  if he Hashes a Fed eral  badge, and on the  o the r h and if 
he says, “I  am t he defe nse law yer  and I would like to speak with  hi m.’*

Mr. T hornton. H ow do you deal with the  prob lem of  conduc ting  a 
fish ing expedi tion , which is the opposit e si tu at io n:  I believe th at  is 
rel ate d to the  Jencks  Act.  Do you have some comments on that?

Mr. Lewis. I don’t th ink it lends  itself  to a fish ing expedi tion . I 
rea lly  don’t. The  Jencks Act. sir.  was a reactio n to the  Jencks  dec ision 
an d to the  p ubl ished fea rs that  in consequence of th at  Jencks  decision 
the  syn dicate ’s criminal  lawyers  would be rumm ag ing  throug h F B I 
files, e xtr ac tin g all matt er  o f inform ation which could  then  be used to 
sub ver t thi s o r t ha t or  the o ther  aspect of the  Gov ernm ent itse lf, not to 
mentio n the  jud icia l process. Th at  was the  philosop hy of the  Jencks 
Act.

And in terms  of fishing expedit ions . I  suggest  to you that  thi s is no 
more o r no  less ava ilab le if list s o f witnesses are  fu rn ishe d; and aga in, 
its  avail ab ili ty will dep end  pr im ar ily  upo n the financia l resources of 
a given c rim ina l de fend an t------

Mr.  T hornton. Ri gh t.
Mr. Lewis [con tin uin g] . Ent ire ly  on that . To  the  exten t that  th at’s 

ava ilab le, a m att er  of f inanc ial resource, s ir. it ’s ava ilab le rig ht  now.
An d I commend to you th is  tho ught,  th at  d isclo sure  of  witness s ta te 

ments  at th is  stag e will not onlv avoid an ad jou rnm ent rang ing be
tween  5 minutes and  2 hours  following eve ry prosecut ion witness, it 
will also have  the  effect of  prec ip ita tin g gu ilty pleas  which  would 
never otherwise be received because of  the  fac t th at  the  de fend an t 
fro m these sta tem ents would indeed be aware  of the  pro posit ion  th at 
the  Go vern men t does indeed  have a case.

Mr. U cngate. Tha nk  you. M r. Thornton.
Mr. Ily de ?
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Mr. H yde. I have no questions o ther  th an  to welcome my good  f riend , 
Profe ssor  L ewis .

Mr. Lewis . Than k you , sir.
Mr.  I I uxgate. Mr. Russo?
Mr. Rus so. Th an k you,  M r. Ch air ma n.
1 sti ll th ink John  Mars ha ll is one of  the  finest schools in Ill ino is,  

second to D eP au l, of  course.
Mr. Lewis. W e were honored to receive your le tte r, si r;  and  we are 

ac tua lly  conte mp lat ing  pu tt in g toge ther  a fac ult y meeting  fo r the  
purpose of  prep ar ing a repo rt of  the kin d th at  your  le tte r requested.

Air. Russo. Th an k you very  much.
I just  have a few ques tions, ha vin g worn both ha ts,  fo r 3 years  in 

the  St ate at to rn ey ’s office in Cook  Co unty as a pro sec uto r, and 1 year 
as a defe nse  at to rney —1 sti ll th in k 1 wea r the  pro sec uto r's ha t more 
than  I  w ear  the defense a tto rney 's hat.

I t  alw ays  seems to bo the r me a bit  when people ta lk  abo ut the  
bu ilt -in  advanta ge  th at  the  V.S . att orne y's  office had, or  the State  
at torney 's office had. I'm  just wondering, how much righ t does a 
criminal d efe ndan t ha ve over  the  S ta te  ?

The objective of the  State 's at to rney  and also the  pro sec uto r is to 
remove the criminal from the  str ee t, and at the  same tim e affo rd him 
certa in rig hts. Don’t you th ink th at  the  U.S . att orne y's  office and the  
State 's a tto rney 's office are e nt itled  to a few r ight s ?

Air. Lewis . S ir , I do n't  th ink th at  th ere  is any  qu estion th at  they are  
en tit led  to. and enjoy them , very subs tant ia l rig hts . And  I  th ink you 
will find a few o f the r igh ts,  both  in th ei r theoret ica l an d the ir  pra ctica l 
appli ca tio ns  lis ted  at foo tnote 9 of the ~\Vardius dec isio n; th at  would 
be at  412 U .S. at page  475.

The  resou rce problem  is not one which besets t he  Fe de ra l p rosecu tor,  
it simply  does not. Now. at the  State at to rn ey ’s level there  p rob ably is 
a dif ferent  sit ua tio n, the  volume of  the  cases, plu s the  fact  th at  cases 
are  acce pted  there on a simple cit izen com pla int , which wou ld never 
hap pen  w ith in  th e federa l system .

Air. Russo. You  ind ica ted  there were certa in advanta ges, speedy 
tri als , the effect th at  more pleas wou ld be o bta ined af te r ce rta in  s ta te 
ments, an d the fact  th at  the re wo uld n't  be the  2-h our delay.

I was wondering, do these  advanta ges outweigh  the  th re at s ag ains t 
the  St ate and Federal  witnesses?  As you  real ize and I realize , 9 out of 
10 cases are  won by the  U.S. at to rn ey ’s office, and  th is places the  de
fend an t in a very precar ious posit ion  when he is ind icted  by th e Fed 
eral Go vernme nt;  and  his  influence  ove r witnesses th a t the Go ver n
ment is going to call  is tremendous once lie finds ou t who t hey  are . I f  
he doesn’t find ou t un til  the  day of  the  tr ia l, th at  mak es it  a lit tle  
more difficult fo r him to use his  influence  on pa rt ic ul ar  witnesses. I 
feel tha t t hey a re o utw eighed  by t he  ad vanta ges of -----

Mr. Lewis. Air. Congres sma n, I sug gest th at  the  fact  t hat the Gov 
ern me nt wins 9 cases out of 10 is a stat ist ic  w hich is pro bably  equa lly 
app lica ble  to  any  ch arge of th re at en in g a G overnment  witn ess.  I don’t 
know of a nybody------

Air. R usso . AAre had tes tim ony fro m the  U.S . at to rn ey 's office in di 
ca tin g ove r 713 var iou s serio us cases, serious  circ umstance s ag ain st 
thei r witnesses once t he ir t est imony was released .
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Mr. Lewis . Respe ctfully, Mr. Congressm an, every one of  these 713 
cases—and I ’ll a ccept th at  f igure  une quiv oca lly for want of  an ything  
wi th which to  reb ut it—but every  one  o f these  cases arose under a rule  
and sta tu tory  scheme throug h which the  de fen dant was den ied all 
access to any prekn owledg e con cerning the ide nti ty of  any Government  
witnesses.

Now, once you are  faced wi th the  proposed amendment to rule' 1(5, 
which would call fo r an exch ange  o f t he  identi ties of  wi tnesses , thi s is 
in fu rth era nce of  the pro pos ition th at  obviously a certa in amoun t of 
pretr ial  d iscovery  is legitimate, a nd  is desired by both  sides.

Now, Mr. Congres sma n, the  whole po int  is this. I th ink we have to 
come to a decis ion rig ht  now wh eth er we a re going to ad ap t our whole 
system of  jus tice to the  odd -bal l sit ua tio ns  in which som eth ing  like 
th at  migh t reason ably be feared,  or wh eth er we mig ht simply  sta te th at  
on a prop er sho win g bv the  pro sec uto r of  leg itim ate  fear  for the  
securi ty o f a g iven  witness, tha t iden tit y could be pro tec ted  in a m ann er 
con sonant  wi th the  rig hts of  the  de fen dant,  ra th er  than  to wr ite  our  
en tire scheme in the lig ht  o f the  least tenable situa tio n we could find.

Mr. R usso. It  seems to me th at  ru le 15 was  add ed because the dr af te rs  
wanted to give  more  discovery to the  de fen dant in rule 16 (a) (1) (e ). 
When a request fo r discovery o f names a nd  addresses  o f w itnesses was 
made bv the  de fen dant,  the Governme nt sha ll be allowed to pe rpetu ate  
t he tes timony  of  such witness.

From rea ding  th at  I get the fee ling th at  it was inser ted  there  because 
the. d ra fter s fel t once t he iden tity has been given, the  chance of  ha ving  
prob lems increases.

Mr. Lewis. I am incl ined  to agre e th at  was exa ctly  what the y had 
in con tem pla tion , sir.  And  yet. at  th e same time I would ask th at  it be 
borne in mind  t hat rule  15 as cas t con tains no sta nd ard wh ate ver for  
a sit ua tio n in wh ich a deposit ion properl y could be taken .

Xow. I  a sk you to cons ider one o ther th ing,  by the  way. w ith  re spec t 
to rule  15. D rawi ng  upon y our experience , si r. bo th as a pro sec uto r and 
as a defense law yer T ask you to con sider how, in the  rea lm of a 
criminal  jus tice  ac t und er which most  Federal  felonies are  hand led , 
how wi thi n the  framewo rk of  t his  act it would be ra tio na lly  poss ible 
to  req uir e a defense law yer  to pa rti cipa te  in depo siton proced ure s in 
var iou s pa rt s of  the  cou ntry, wi thou t a 13th amendm ent vio lation,  
quite litera lly .

Mr.  Rus so. You know. I ’m not in fav or  of deposit ions , I'm  jus t 
po in tin g out th at  the  deposit ion was pro bab ly put in the re to pro tec t 
the  Government  witnesses fro m some typ e of action tak en again st 
them.

Mr. L ewis . T ask you to cons ider.  Mr . Congressma n—an d then I will 
yield  to Mr. Sem mel-----

Mr. R usso. T hav e ru n out o f time.
Mr. Lewts [co nt inuin g] . A depo sition would not occur  the next  d ay. 

the  fac t is, it wou ld pro bab ly just he normal procedure, a period of at 
least, a month  between the  t ime  o f the  fu rn ishing  o f the name and ad 
dress of the  witness.

Mr. Russo. I  believe  a witnes s’ dem ean or in fron t of a ju ry  and 
jud ^e  is ve ry i mpo rta nt , so I am a gainst  depositions.

T have no fu rthe r questions.
Mr. H ungate. Mr. Wiggins?
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Mr. Lewis. By the way, in th is con tex t, may  I offer th is,  if  the  
committ ee does see l i t — and I hope it will no t—to adopt the  depo sition 
procedure , th at  a safeg uard should  be employed, a pro vis ion  th at  a 
deposit ion mu st be t ake n in the venue in which a cause is p endin g un less 
for  some reason, physica l dis ab ili ty of the witness, or som eth ing  of 
th at  ord er,  he is unab le to  att end there .

Mr. 1 1 ungate. Mr . W iggins  {
Mr. W iggins , dus t one questio n, pro fessor . 1 am unc lea r in my own 

mind as to wh at the  pen alty  is fo r fa ilu re  to comply wi th the  d i s 
covery provisions  of the rule.

Ju st  hypo the tic all y, let us suppose th at  defense counsel, or  the  
prosecut ion gives  to the oth er side the name and  add ress of  the wit
ness ‘24 hours  befo re tr ia l;  and  on cross-ex aminat ion it is disc overed 
th at  he tal ked to th at  witness 3 weeks ago,  and  reve aled  the sub
stance of his  tes tim ony to counsel 3 weeks ago. I t ’s ap pa rent  th at  t he 
counsel has  n ot complied with the  r ule  for his  own tac tical advanta ge , 
th at  would benefit  him  or  hi s c lien t. W ha t penalty  is  imposed for  fai l
ure t o comply w ith  tha t prov ision?

Mr. Lewis . On the  face of the  rule , sir,  none. I suppose conceivably  
the  Federal  con tem pt remedy seems t o be e xp andin g in new are as al 
most dai ly,  an d pro bab ly would accommodate  it sel f to those si tua tions .

Bu t, of  course, it would be pe rip he ral  to the  ques tion of  the  righ ts  
of the lit igan ts  before  the  court.

Mr. Sem me l Ru le 16 (d )(2)  leaves  the  question of the  pe na lty  to 
the  c ourt by prov idi ng  th at the  c ourt may  orde r a dd ition al  discovery, 
gr an t a con tinu ance, pro hib it the  pa rty fro m in tro du cin g the  evi 
dence: the  c ourt may  enter such oth er orde r as i t deems just under the 
circumstances .

So, the  cour t fo r example, even if  the  witness ha d alr eady  test ified 
and  it tu rn s out the  name of the  witn ess wasn’t disclosed, cou ld str ike 
the test imo ny.  Or  t he  c our t could  ad journ the  case  fo r a sh or t tim e to 
allow whic hever pa rty was pre jud ice d tim e to invest iga te the witnes s; 
the re is tot al flexibili ty.

Mr. Lewis . These thi ngs are  possible, of course , bu t both the  
Will iams  case and  t he  Wardius  case leave complete ly open th is  p ropo 
sition,  i f pr et ria l disc losu re is no t m ade, may the  evidence neverth eles s 
be int rod uced.  Th is is som eth ing  th at  is spec ifica lly excepted from  
the  scope of  both the 11 illiams  and the  IFwdfo/s decisions. Th ere  is 
no au thor ita tiv e ans wer as to th at , sir , at  th is time .

Mr. W iggins. Than k you.
Mr. I I ungate. Mr . Semmel, as I  un de rst an d it, you are  su pp or tin g 

4 and  9 as is.
Mr. Semmel. That’s correc t.
Mr.  II ungate. Can you tell  us, if  i t’s no t an imp osit ion , wh at abo ut 

11 ? I ’m tryi ng  to make sure  which ones you sup port.
Mr. Semmel. Rule  11-----
Mi-. H ungate. Ski p a round, how ever you see fit.
Mr.  Semmel. Al l right.  Rule 11 we su pp or t with the  suggestion  

th at  it be am ended as to  the  advice  to  be g iven to  the d efe ndant so as to 
include all his  consti tut ion al rights .

Mr. I Iungate . We understand that .
Mr. Semmel. E sse nti ally, rul e 12, the re doesn’t seem to be any  ques

tion  about. Rul e 12.1, notice  of  alibi,  I  sub mit is an inf rin gement
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on the const itutional right of the defendant to require the defendant  
to-----

Mr. H ungate. Pardon me. Has the constitutionality of alibi notice 
st atutes been tested, do you know ?

Mr. Semmel. Well, the constitutionality  of the alibi statute was 
upheld in the llT7Z«?7n« case.

Mr. Hungate. Tf properly drafted.
Mr. Semmel. If  properly  drafted, although with this exception, 

rhe court left open a very important question, can the defendant be 
barred from introducing testimony i f the defendant violates the re
quirement; and it specifically said “We need not decide in th is case.’’

Mr. Hungate. That question is open.
Mr. Semmel. Right, tha t question is open. «
Now, th is rule would authorize the Federal courts to bar any alibi 

evidence if  the defendant  did not comply with the alibi rule.
Mr. Hungate. So, you are critical of 12.1.
Mr. Semmel. Yes. •
Mr. Hungate. Thank you.
Mr. Semmel. In 12.2 essentially we have the same reservation the 

American Bar Association has. the constitutional righ t of the de
fendant, in speaking to a psychiatrist, and the revelation of what the 
defendant may say to the psychiatrist.

Mr. Hungate. Well, I think they have indicated their  assent to this 
rule, but expressed no opinion on it. the constitutional question.

Mr. Semmel. I would take essentially the same position.
Mr. Hu ngate. All right , thank you.
Mr. Semmel. Mr. Lewis, I believe, has commented on rule 15, general 

opposition to the expansion of the use of depositions.
Mr. Hungate. Ho you share that view ?
Mr. Si -:mmel. Generally, yes.
Mr. Hungate. Thank you.
Mr. Semmel. Rule 1G—I might say I have somewhat philosophical 

differences about the approach that should be taken to the rule, I would 
not urge it as strongly as Mr. Lewis: if the committee amends it. I don’t 
think it raises a constitutional question.

Mr. I l l  ngate. You are ta lking about rule 15?
Mr. Semmel. Rule 15, the depositions.
Mr Lewis. Only as a second-choice alte rnative to objection, sir.
Mr. Hungate. Go ahead.
Mr. Semmel. Rule 1G. essentially we have supported rule lG(a), «

which is discovery by the defendant. In written testimony I have 
suggested one change, which goes to the inconsistency on the duty of 
the U.S. attorney in making  discovery. In  some of the sections it  talks 
about material which is in the possession, custody, or control of the •
Government, the existence of which is known, or by the exercise of due 
diligence may become known to the Government.

In other portions of th at rule they don’t have that requirement a t all, 
they just simply say in (a )(1) (E ) on Government witnesses, their  
prior criminal records, they  say. the Government must produce such 
records within the knowledge of the Government.

Now, that is a very serious problem because the defendant  cannot get 
from the FB I the criminal record of Government witnesses, the only
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way the defendant can get tha t informat ion is if the U.S. attorney 
requests it and turns it over.

If  the rule stands as it now reads in 16(a) (1) (E ), if the U.S. at
torney fails to request a criminal record on a witness, there is no way 
that  the defendant  can obtain it.

I would urge the former provisions be retained and tha t 16(b) as 
amended be rejected, primari ly on the grounds tha t the defendant 
should not be compelled in the face of the fifth amendment r igh t of 
self-incrimination  to furnish to the Government material which would 
incriminate the defendant. One of the rules requires tha t the defendant 
provide any documents, or other writings. We believe the defendant 
has a right to withhold tha t until the prosecution has made a prima

• facie case. Otherwise this rule forces the defendant  to give to the prose
cution evidence which could be used in its  case in chief to incriminate 
the defendant.

Rule 17 we don’t have any comment. Rule 32-----
• Air. Hungate. No comment, or support ?

Air. Semmel. We support it, sorry.
Air. Hungate. All right.
Air. I jEWis. Speak for  you rse lf on th at  one. it bothe rs me.
Air. Semmel. Oh, I'm sorry. No. we would not, as Air. Lewis com

mented. Tha t has to do with the place of taking  depositions-----
Air. Hungate. You do not agree with that.
Air. Sf.mmel. Yes because otherwise defense counsel would be fly

ing all over the world, taking depositions.
Air. Lewis. I believe tha t depositions should certainly be restricted 

to the venue of the trial, unless there is some critical, compelling s it
uation, if they are taken at  all.

Air. Hungate. And 20, Air. Semmel ?
Air. Semmel. I have no comment on 20.
Air. 1 Iungate. All r ight, 29.1 ?
Air. Semmel. Or on 29.1.
On rule 32, I think I already mentioned the general suppo rt for 

rule 32, but I would add the r ight of the  defendant to a hearing when 
there is a bona fide dispute as to material which the judge takes into 
account in sentencing—incidentally, I would just add on the delay, 
if the judge wants to avoid a hearing, the judge can simply announce 
tha t those factors will not be taken into consideration tha t are in 
dispute in the report. A hearing would be required only i f there is a 

» dispute as to material in the presentence report which the judge will
use in sentencing. T lielieve those are the only provisions.

Air. H ungate. Forty-three?
Air. Semmel. Forty-th ree T don’t have any comment on.

< Air. H ungate. All right. Now, the Justice  Department testified at
our hearings on Alondav—it protested, I see in the paper, tha t:

A proposed change in federa l criminal procedure would requ ire prosecutors 
to tre at  luwik robbers like parking violators. The change would requ ire the pros
ec ut or  to send out a summons instead  of an ar re st  wa rrant,  or mus t convince 
the  U.S. Magist rate  to make an exception. The summons is eith er mailed or 
delivered and tells  the person to come in on his own. Imagine sending a summons 
to an accused felon. The best chance of seizing contraband or recovering stolen 
property is fo llowing a search following a  lawful  arr est , o r otherwise on a search  
wa rrant,
and so on.
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Cou ld you comment on th at  ?
Mr. Semmel. Yes. Ce rta inly,  tha t is an exaggerat ion  of the descr ip

tion of the  rule. Th at  is to say, the re are  all kin ds of Federal  cases 
which may  technica lly  he felonies, income tax  evas ion,  white-co llar 
crim es, down to  ha nk rob bery.

In  a sense maybe the  prosecutor has to tr ea t them the  same, he has  
to go down to the  mag ist ra te  and tell the  mag ist ra te why they wan t 
to ar rest him. But the  ma gis tra te does not have t o tr ea t a b ank  robber  
the  same, th at  m ag ist ra te can have him arrested.

M r. II uxgate. Is i t f ai r to  sta te tha t th e amen dments sim ply  tran sf er  
the  discre tion  to arr es t from the  p rosecu tor  to the ma gis tra te?

Mi-. S emmel. Th at ’s exa ctly  correc t.
Mr. Lewis . W ell, more  than  that , s ir. if I might jus t add . When an 

ind ictme nt is re tur ned tod ay,  und er the  presen t law again st a bank  
robber,  it is brou gh t before  the chie f judge of the di str ict  who the n 
autho rizes the  issuance o f a wa rra nt and  then , only then can the  a rre st  
be made.

If  the chief judge of  a distr ict  for some unimaginab le reason—a nd 
th at  would be equ ally  unimaginable in the  case of a ma gis tra te—  
decided that  a phon e call shou ld be made  to the  ban k robber  to offer 
him the  chance to come in first, it seems to me th at result  could  be 
reached under pre sen t law.

It  never has been, it  never would be, e ith er,  un de r rule 4.
Mr. I luss o. W ould the  cha irm an y ield  ?
Mr. H ungate. Mr. Russo.
Mr. R usso. Is there any  abuse of the  TT.S. Atto rney ’s office se cur ing  

summonses, as opposed  to wa rra nts ? I)o we have th at  lack  of  confi
dence in t he U.S . att orneys  to  not be able to make th ese  decis ions ?

Mr. Lewis . S ir,  I don’t know whe ther t he question rea lly is in  te rms 
of  a lack of confidence tow ard  U.S.  att or ne ys : or  whether rea lly  the 
pr op er  way to app roa ch th is is, where should  the disc retion be vested.

Mr.  Russo. Wel l, they are  closer to (he fac ts th an  the magist rat e, 
and I th ink that  knowin g some of the  t hing s th at  the  prosecuto r has, 
as to wh eth er the re is con traban d the re,  as to wh eth er or not the re is 
evidence  which the y may be able to secure, an ar re st  wa rra nt would 
be necessary in th at  case. An d why can ’t we leave  that  in the  hands 
of  the U.S. A tto rne y?

Mr. Lewis . With  gr eat  respect, s ir, th e same argu me nt has  been made 
in su pp or t of search war rants and  with gr ea te r logic  because of the 
fac t th at  th e objective of a search war rant  is to find evidence , w hereas 
the  ob ject ive of an arrest,  the theo ry, is on ly to tak e the  defe ndant into 
custody.

The s earch and  seizu re dimension  o f an arrest war ra nt  is complete ly 
pe rip heral  in the ory . They ar rest him in orde r to  ar rest him,  not to  
search him.

Mr. Russo. T un de rst an d that . And an ything  in pla in view can also 
be seized, is t ha t correct  ? *

Mr. Lewis . Yes, s ir,  t h a t’s co rrect; but th at  s hou ld not  be the  ob jec
tive  f or  an ar re st,  as oppose d to  a summ ons. I f  th at  is th e case we m ight  
as well sim ply  say.  “W ell,  we’ll autho rize an ex plo rat ory ar re st  in 
every case because the  m an-----

Mr. Russo. Tha t is not wh at I am saying .
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Mr. Lewis. I'm  so rry , pard on  me, sir.
Mr. Russo. We di sagree .
Mr. L ewis. 1 guess so, we un derst and each  othe r on ce rta in  oth er 

poin ts, an d I c er tai nly r esp ect  tha t, si r.
Mr. Russo . I am not say ing  ar rest war rant s sh ould he used t ha t way. 

I am mere ly sayin g th at  in the  case where the  U.S . at torney  knows 
th at  he needs a w ar rant  to secure the  de fend an t a nd  maybe secure some 
evidence, why not g ive him the opp or tuni ty  to o bta in it.

Mr. Lewis . I f you ask me. sir , w hat  1 ha ve observed. I have  observed 
this, there is not th at  lack of rapp or t betw een prosecuto rs and  ma gis 
tra tes  that  would inh ibi t them in a situa tio n o f th at  kind.

Air. Russo. O K ; than k you.
Mr. I Iuxgate. Cr im ina l rules recent ly prom ulg ate d in Missour i 

prov ide a d iffe ren t way o f ha nd lin g dep osi tions on beh alf of  th e State  
and on behalf of  the  de fen dant.  Deposit ion s take n by the  State  are  
admissib le only  when the  witness is dead , o r when the  State  has made  
a good fai th effor t to secure the presence of  the witn ess and was unab le 
to procure  it. Depos itions obt ained by the de fen dant may  be used  in 
many oth er insta nces . The in tent  is to ins ure  c onfor mi ty wi th a s tand 
ar d of the confr on tat ion  clause.

W ha t do you th in k of th at  sor t of  a possibil ity , Mr. Semmel, as to 
havin g perha ps two ways fo r deposit ions ?

Mr. Semmel . AVell, of  co urse the  d efen da nt  may take deposi tion s in 
very limited  circ ums tanc es and  use them . 1 th in k the  sugges tion of 
the  Missouri ride  is pre fer ab le to rule 15 because it would na rro w 
the  use of  deposit ions  in gen eral , pa rti cu la rly on the par t of  the  
Governm ent,

Ce rta inly, the re is a m ark ed di fference between a c onfro nta tio n of  a 
witn ess in fro nt  of  a ju ry , and a confr on tat ion  in some law yer’s office 
where a d epo sition is taken.  So. a s a rule I th in k you c ert ain ly sho uld  
tr y  to ge t t he  witnesses before  a cou rt and ju ry , an d not have  in  effect 
the tr ia l proce ed in some law yer ’s office.

Mr.  Lewis. M ay I  add one pra cti ca l con sidera tion. I t  is one th in g 
to question a witness in the context  of  the t ri al  as a  whole, even if  th at  
is the firs t w itness to be hea rd , nonethe less, one has had t he  advan tag e 
of  havin g heard  the pro sec uto r’s open ing  s tat em ent, and  one is likely  
to know  how the  t est imony is likely to fit into the  e vid en tia ry  postu re 
of  the  case.

It is quite a dif ferent  th in g to ques tion a witness in a vacu um in 
which the relevance of h is possible test imo ny is complete ly conjectura l. 
And it is again st th at  bac kgroun d t hat  the d eposi tion procedure  real ly 
is no t an ade qua te com pliance  with the  righ t of  confr on tat ion  in the  
ave rage case.

Mr. II uxgate. Are  there any  fur th er  questions?
Air. Russo. I  hav e ju st  one more.
Air. I Iuxgate. Air. Russo.
Mr.  Russo. On page 37, Air. Semmel , where  you  ta lk  abo ut the  6th  

amend ment righ t of  def endants  to  prese nt witnesses on th ei r own 
behalf.  An d you feel if he refuses to com ply  wi th  the  discovery pro 
visions , th at  as a resu lt he will  be den ied the op po rtu ni ty  to  pre sen t 
his  w itnesses, and you s aid  tha t raise s some c onsti tut ion al prob lems. 
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But the defendant can waive his right , waive his constitutional 
rights, and I would think afte r the  Government requesting the list of 
witnesses and he willfully refuses, he, in effect, has waived his con
stitutional right.

Mr. Semmel. A waiver is a voluntary  act, and this is not a voluntary 
act by the defendant.

Mr. Russo. If  he refuses to submit the list of witnesses, that is 
voluntary. lie can say yes, or no. The rules are going to provide that 
he has to submit the witness list, and if he refuses to do so, he has 
voluntarily—in my mind at least—voluntarily waived his constitu
tional righ t under the 6th amendment.

Mr. Semmel. I would say tha t he has not voluntar ily waived it, 
because he has been coerced by the rule.

Mr. Russo. Assume the rule is constitu tional.
Mr. Semmel. Well, if the rule is constitutional, then there is nothing 

being denied.
Mr. Russo. OK. I  have no furth er questions.
Mr. II uxgate. Thank you both very much. You have been very 

helpful and we appreciate your testimony today.
Mr. Semmel. 1 appreciate the opportun ity.
Mr. Lewis. I  appreciate very much the opportunity to have been 

here. There was a time about a year ago when I was very strongly 
tempted to show up before tiro committee with a can of polish and 
a rag, and an offer to shine all shoes.

Mr. Wiggins. I t’s not too late. [Laughter.]
Mr. II uxgate. The Judicial Conference of the United States pro

vides our next witnesses, Judge Lumbard, Judge Webster, and Pro
fessor Remington. We welcome you gentlemen here, and you may 
arrange yourselves a t the table as you see fit.

The subcommittee has received a number of written comments upon 
tho proposed amendments, and without  objection they will be made 
part of the permanent record. An article entitled, “New Rules of 
Criminal Discovery”, in volume 31 of the “Journal of Missouri Bar .” 
Without objection, tha t will also be made a par t of the permanent 
record. [See appendix at p. 316.]

The deadline for witnesses to submit supplemental statements for 
inclusion in the permanent record is the close of  business on Tues
day, April  8. The subcommittee will go forward with the markup in 
this matte r in the month of April , so that is why we are closing the 
hearings today, and setting a deadline of the 8th for supplemental 
statements.

Now. I have another matte r to bring before the subcommittee, too. In 
the Washington Post of Frid ay, March 21, former Washington 
Metropolitan Chief of Police Jer ry  Wilson had an article entitled 
“Holding  the Legal Profession to Account”, This whole article, with 
out objection, will be made p art  of the record. I t stated among other 
things :

The legal requirement for prompt presentment of an arrested person to a Mag
istrate  is undisputable. The Federal Rules of Criminal Procedure provided for 
40 years an officer making an arre st shall take the arrested person without un
necessary delay before a judicial officer. The language is clear, the requirement 
is mandatory, and unless either the crime or the defendant is unusually im
portan t that  law is consistently disregarded.
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The art icl e makes othe r refe rences to the  crim ina l rules . Since he is 
a gen tlem an of  some experience, ha ving  served as Ch ief  of Pol ice  in 
Wash ing ton , D.C.,  fo r some time , the Cha ir,  imm ediate ly af te r the 
art icl e appeare d, invit ed  him to testi fy  before  the  subcommittee.

I thou gh t th at  wi th  his  bac kgroun d, experience , and exp ert ise  he 
could be of some help to  us. As I said, I  inv ited him, bu t he fou nd  
him sel f una ble  to ap pe ar  here. I regret  th at because we can alw ays  
use help .

[The arti cle  re fe rre d to  follows :]
[F ro m  th e W as hing ton Post , Mar . 21 , 197 5]

J erry V. W il so n : H olding th e L egal P rofession to Account

The American Civil Libe rties  Union Fu nd recent ly tiled a class action  sui t 
agai nst the Washing ton police depa rtme nt to enjoin wha t the ACLU pur por ts 
to he the police departm ent's  policy of not prom ptly pres entin g to a ma gis trat e 
persons arre sted  and detaine d. The reader  deserves to know that  as one of the 
named defen dants  in th at  suit,  I might be expected to reflect a bias on the issue.

I confess! I’m about to express  bias, but  the rami ficatio ns of my preju dices  
go beyond that  pa rtic ula r case, to the ent ire  spectr um of games which lawyers  
etern ally play, using all the  rest  of us as pawns.

The legal requirement for prompt pres entm ent of an arr est ed person to a 
mag istra te is indis putable. The Fede ral Rules  of Crimi nal Proce dure have 
provided for 40 years th at  “an officer makin g an ar re st * * * shall tak e the 
arre sted  person with out unneces sary delay before . . .  [a  judi cial  officer].” 
The language  is clear, the requir ement  is man dato ry. But, unless eith er the  
crime or the defen dant is unusu ally imp orta nt, the provis ions of that  law are 
consis tently disreg arded.

This disre gard  is not due to police policies. It  is becaus e there is no judi cial  
officer, no prosecu tor, no defense atto rney  avai lable  for prese ntme nt with out 
unnece ssary delay af ter convenient office hours.

Usually, if you are  arr est ed much aft er noon, you must eith er post collatera l 
or make bond or wai t unt il the next  morning for a regu lar session of cou rt 
to see a jud ge;  if arr est ed af ter  noon on Sat urd ay, you will ju st  have to wai t 
unti l Monday. But your wai t is not because the police depa rtme nt is closed 
down.

It  is not that  lawye rs are  unwilling  to work. Rathe r, it is lh at  lawye rs, like 
the  othe r so-called profe ssiona ls—the social workers, the correct ional speci alists , 
the  doctors—have developed a notion th at  keeping reg ula r office h ours on nigh ts 
and weekends is somehow undignified, demeaning, degrad ing. Durin g those times 
when the action is tak ing  place, they are  content to leave mat ters  to the 
atte ntion of the police, firefighters, prison  guar ds, inte rns  and reporters . Thus , 
“professionally ins ula ted ” from the real itie s of life as it is, they will be bet ter 
able to rend er the ir opinions, thei r criticisms, the ir judgm ents durin g the nex t 
civilized office hours.

The lawye rs are  the worst of the lot, for they inflict the ir critic isms in the  
form of civil suits aga inst the rest  of us. Notice th at  it is the absence of a 
judic ial officer, not of police, which preclud es nigh ttim e presen tmen ts. But  
do the lawyers  sue the  court? Certa inly not, for  criti cism  of another  lawy er 
would be damnabl y bad form. (Beside s how likely is one to obtain court actio n 
when challenging a system devised for the convenience and comfort of the cou rt 
in the first place?)

As a case in point, when the celebra ted Mallory decision came down from 
the  Supreme Court  two decades ago, the law’ jou rna ls repor ted the rulin g as a 
“control  of police misconduct.” Never a hin t th at  if the re were police mis
conduct, then it  had been approved and reinforced by lawye r misconduct of 
the  prosecut or, the tri al  judge  and the appe als court which sent the case to 
the Supreme Court.

And the courts tole rate , even encourage, all sort s of char ades  which confound 
any objective of justi ce. Overlooking the shen anigans of defense atto rne ys 
who seek contin uances  in hope the case will grow old and be dropped ; dismissing
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ca se s in th e ab sence of  a w itn es s who  al l pr es en t know  is  un needed  fo r th e 
case ; su bs ti tu ting  the gra nd  ju ry  fo r th e ap oc ry ph al  ru bb er  hose by in di ct in g 
pe rs on s the y kno w the y ca nn ot  conv ict  only in ho pe  a co nsp ir at or  wil l become 
a w itn es s fo r pros ec ut ion.

As the au th or s,  in te rp re te rs  an d en fo rcer s of  th e pri nci pal  ru le s go ve rn ing 
ou r s o c ie ty , la w ye rs  ha ve  co ns truc te d the sy ste m so th a t ev eryo ne  is he ld to 
ac co un t bu t the mselves . Th ey  pu rp or t to m ai nta in  pr of es sion al  dis cip lin e, bu t 
th e  proc ess is co nd uc ted with  a sec recy th a t la w ye rs  wo uld  ne ve r to le ra te  
un ch al leng ed  in an ot her  gro up . And fro m th e an ec do te s a t an y la w ye rs ’ co ck ta il 
pa rt y  you  can di sc ern th a t th e di sc ip lin e is nei th er  rig or ou s no r ta ke n ve ry  
se riou sly.

But. ch ange  ma y he on th e wa y. Th e co nti ngency  fee ra ck et  is al re ad y ki lli ng  
on e golden egg goose, fo rc ing us  to  no fa ult  au tomob ile  in su ra nc e in se lf- de fense 
(i f lawye rs  weren ’t mak in g th e ru les, we would  ha ve  ha d no -fau lt yea rs  ag o) . 
Some  of  th e law ye rs  pu t ou t of  wo rk by no -fau lt ha ve  sh if te d  to me dica l m al 
pra ct ic e su its , an d no do ub t ev en tu al ly  wil l fo rc e us  to nat io nal iz e me dic ine , 
bu t ot he r lawye rs  a lr ea dy are  le ft  wi th too li tt le  to  do fo r pro fit . And, in to  
th is  blo ate d m ar ke t are  po ur in g thou sa nd s of law school  g ra duat es  loo king  fo r 
work. Al rea dy  th er e is ta lk  of  ad ve rt is in g fees  an d of  oi>en di sc ip lina ry  hear
ing s. We may wind  up  w ith  a civi lia n review  bo ard fo r lawye rs .

But wha t I re al ly  loo k fo rw ar d to is  the da y wh en la w ye rs  fin all y real ize 
th at  mo st of the vil la in s are  am on g them se lves  an d begin  su in g one an oth er  
fo r mal pr ac tic e on a gra nd sca le.

Mr.  H ungate. We appre cia te the work  done bv the  J ud ic ia l confe r
ence. As I recal l, yo n gentlem en were t he first witnesses when we he ld 
heari ng s on thi s matt er  last  ye ar : and in acco rdan ce with our un de r
sta nd ing then,  you will be our  final witnesses.

We welcome you. Jud ge  Lu mb ard , J ud ge  Webste r, and  my one-time 
pre cepto r. Profe ssor  Remin gton.

TESTIMONY OF JUDGE J. EDWARD LUMBARD, CHAIRMAN. AD
VISORY COMMITTEE ON CRIMINAL RULES, ACCOMPANIED BY
JUDGE WILLIAM H. WEBSTER. ADVISORY COMMITTEE ON CRIMI
NAL RULES, AND PROFESSOR FRANK J. REMINGTON, STANDING
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Ju dg e Lumbard. Tha nk  you very  much , Air. Ch airma n, we very 
muc h appre cia te the  op po rtu ni ty  to l>e here  to comment on those sug
ges tion s a nd  criticisms that  have been made by  wi tnesses since we were 
here last;  and also com munica tion s which you  have had from man y 
of  th e judg es.

As you know, I  subm itted  a detaile d sta tem ent when we were here 
on September 17 as  to  ho w the  Cr imina l Rule s Com mit tee ope rated. 
And  in addit ion  to th at , in  the las t few days you received a detaile d 
sta tem ent wi th respec t to each of the  rules. We  w ill not go over t ha t, 
bu t merely at tempt  to  discuss the  high lig hts on the more im po rta nt  
rule s. An d th is  wil l be div ide d between Pr ofessor Rem ington  and 
Ju dge We bster, and if  any  tim e remains , I should  like to make a few 
rem ark s of a gen era l na tu re  which I th in k the  committee will  find 
relevant .

I should say th at  since we were here las t, th at  Profe ssor  Reming
ton has been appo int ed  by  the Chief  Justi ce  to be a member of the 
St an ding  Com mitt ee on the Rules.

Profe ssor  Re mington ?
Mr. Remington. Mr . Ch airma n, if  it ’s ap prop riate,  we would like  

to  go throug h the  rules chro nological ly wi th Ju dg e We bster and my-
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sel f shar ing the  responsibil ity  for a v ery  b rie f pre sen tat ion  e mphas iz
ing wh at we conceive to be the  pr inc ipal obj ect ions which have  been 
raised  to  the rules .

Fi rs t, rules 4 and 9. The y were discussed ea rli er  this  morning. Th e 
objections are  well known to the  c omm ittee . Basically the y are th at  a 
prosec uto r should be able  to decide when cus tody should be taken in 
the view th at  he is in the  best pos ition to know wh eth er th at  is nec
essary, or  wh eth er the  contemporaneous sea rch  fo r evidence is war
ran ted under the  circumstances .

The pos ition of  the rule and  of  t he Ju di ci al  Conference  is t ha t the 
war rant  and the  ar re st  pu rsu an t to the  war ra nt  is pa rt  of the  ju di 
cial  process. The war ra nt  has signi ficance precise ly because it is is
sued by a jud icial officer. And  wh at th at  req uir es is a decision by the  
jud icia l officer a s to wh eth er or no t there  is pro bab le cause to in iti at e 
criminal  prosecution , and also wh eth er there  are  gro unds for taking  
a citizen into custody , an  immensely im po rtan t decision in ter ms of 
the  imp act  on th at  citiz en.

I th ink it  will become ap pa ren t, as we ta lk  abou t the  rules, th at  
the re is a genera l tre nd  in the  pro posals whi ch are  before th is com
mit tee to vest  in the  jud icial officer the  res ponsibi lity  fo r discha rg
ing  certa in im po rta nt  functio ns, and in the  direction of suggest ing  
th at  this  should be done openly.

Althou gh rules 4 and  9 are not de taile d with rega rd  to wha t is a 
va lid  reason, it  seems to us th at  the re arc  adequa te opportu nit  ies to 
deal wi th th at  ques tion  shou ld expe rienc e dem onstrate  that  jud ici al 
officers cannot be rel ied  upon to decide  wh eth er it is an ap pr op riate 
case in which  to  take  custody.  There  is op po rtu ni ty  fo r app eal  to the  
court of appeals ; and  it ’s in the  na tur e of the  rul em aking  process 
th at  it  is a conti nu ing  process , and  should  th is tu rn  out to be an un 
wise rule , there is op po rtu ni ty  fo r change.

How ever , I would say  th at  it is the  view of  the  Rules Com mit tee 
th at  a jud icia l officer can pro per ly be rel ied upon to m ake th is deci sion  
alon g with oth er im po rta nt  decisions jud icia l officers have  to make.  
T m igh t make t wo other comments. It has  been said  by th e De pa rtm en t 
of  J us tic e—a pp aren tly  in earlie r t est imony—th at  t her e was no o pp or 
tu ni ty  to comment on th is rule. Tn checkin g my notes, I find th at  the 
sequence is s ub sta nt ial ly  this, the  a mendm ent  to rule  9 was befo re the  
adv isory committ ee at  its  1971 meet ing. The De pa rtm en t o f  Ju sti ce  
was repr esented on the  committee by the  head of  the crim inal div isio n, 
at that  time He nry Peterson , to my recollection, a nd by Ha ro ld Ko fsk y 
who fo r about 15 yea rs sat in with the  committ ee, rep res en tin g the  
Departm ent  of Justice.

There  was no change made in rule  4 in 1971. The proposal wen t 
befo re the  s tand ing comm ittee in the sp rin g o f 1972. A nd the sta nd ing 
committ ee, the  chair ma n of which was Ju dg e Maris, suggested a 
change  in rule 4 as well as  rule  9.

The proposa l was re tur ned to the  a dvi sory committee, which met in 
Septe mb er of 1972, and  the  changes were before  t he adv isory com mit 
tee at th at  me eting : and presum ably  the  De pa rtm en t, had  an op po r
tu ni ty  to comment on the  changes. The rule pro posal s then  went back  
to  the  sta nd ing com mit tee and  were appro ved by it and the  Ju di ci al  
Conferenc e in t he fall  o f 1972.



192

Now, I  don't  want to say  the re was all  the  op po rtu ni ty  th at  there 
might  have  been in the  sense th at  th ese were,  in my recollection, diffi
cu lt time s for the  De pa rtm en t, and  it  m ay be th a t the  o pp or tuni ty  to 
comment at th at  pa rti cu la r time  was no t what the y thou gh t in re tro
spec t to be adequate. Bu t I do w ant  to  assure  th is committee t hat  every  
eff or t was made  in the  course of the ru lem ak ing process to affo rd 
maximum op po rtu ni ty  to  commen t; an d our records show th at  th is 
op po rtun ity  was afforded to the D epart men t o f Ju stice.

With  reg ard to the question of  the  consequences of  the  ref usal to 
respon d to a summ ons, th at  Con gressman Wigg ins  rais ed,  th at  is an 
issue und er the  p res ent ru le  which does provide  f or  a summ ons as well  
as  for a war rant . The question is, who  sho uld  make the  dec ision: 
Shou ld it be a pro sec uto r in the  v iew th at  t his  is a prosecuto rial  deci 
sion  : or  should it  be a judic ial  officer in  the view th at  the  decis ion to 
issue a war rant , is a decis ion to be mad e by a jud ici al officer? In  our  
view, it is the  la tte r. Th e prob lem of non resp onse to a summ ons wil l 
ex ist  w het her  o r not the rule is amended . I t  is mv un de rst an ding  th at  
the sta tu te  of  lim ita tio n does not run,  and the  de fen dant rem ains 
the ref ore, whi le he is a fug itiv e, sub jec t to prosecu tion  fo r the  in itial  
offense. Bu t there may be situat ion s where witnesses  die, or  become 
unava ilab le, whe re the  fact  th at  he does not respon d to the  summ ons 
may  result  in h is n ot be ing  subje ct to  prosecut ion.

Bu t I th in k it  is the  jud gm ent of  the committee th at , prop er ly  
imp lem ented, th is  rule will  not  signif icantly increase the  ris k of 
non appea rance.

Mr. Ch airma n, I  th ink th at  is responsive to most of the  comm ents 
which we------

Mi-. W iggins. I have  a question.
Air. H ttngate. Mr. Wiggins.
Mr. W iggins. B uie  4 provides th at  a summ ons may  be served upon 

the defen dant,  or  may  be lef t at  his  place, or  both. I t  provides th at  
the  service  may  be by any person of sui tab le age and discre tion  l ike ly 
to  make a ret urn.

I t ’s possible, the ref ore, th at  a pol ice officer or oth er l aw enforcement  
official could serve  per son ally a sum mons upon a de fen dant.

Mr. Remington. Yes.
Mr. W iggins. Do you know of any cons titu tional reasons why a 

police  officer shou ld not be perm itted  to m ake  a searc h o f th e d efe ndant 
and his imm ediate  surro undin gs, equ iva len t to the search he would 
make i f he were  exe cut ing  an a rre st w ar rant  ?

Air. Remington . I  know of no case in which th at  issue has been 
lit iga ted . Ce rta inly,  the  no rmal au thor ity  wh ich the officer has to effec t 
an  arr es t wi tho ut a war ra nt  on probable cause would not , in  m y ju dg 
ment. be prec lud ed by the issuance of  the  sum mons . AVere a si tuati on  to 
develop  where in the  service of the  summons the person at temp ts to 
flee, the  officer could effect an arrest because of  the  reactio n of  the  
suspec t. I f  th e suspect were to t ry  to dispose o f incrim ina tin gevid ence . 
the existence  of  the  summ ons would not preclude the  officer from 
making an arr est .

Air. W iggins. T ha t is the  issue I  want  t o speak to. As you know, the 
prosecutio n side is very concerned  about los ing  the ir  r ight  to con duc t 
a search inc ide nta l to an arr est , and  I  am wondering  wh eth er the y



193

mu st inevitabl y lose th at  rig ht . I  realize  the  exist ing  law supposes 
an ar rest befor e the  search  is permitte d.

But I un de rst and the  rat ionale  fo r it  to  be ei ther  pro tec tion  of  t he 
officer ma kin g the  ar re st ; I  would guess  t hat the  person execut ing  th e 
summ ons is e nti tle d to some p rote ctio n, too. I don’t know w hethe r that  
mat ter ou gh t to be dealt  wi th under the rule . Bu t I  am cur ious to 
know w het her  you know of any con sti tut ion al reasons why substant ive  
leg islation migh t no t be enac ted to extend  t he  equiva len t search righ t 
to  a police  officer if  he executes  a summons per son ally .

Mr. Remington . No, I  do  not. A nd, in fac t, in cases where summons 
are  autho rized,  there  is op po rtu ni ty to ph otog raph  and  fin ge rprin t 
the  susp ect who responds to a summons in cou rt. In  State  practic e at 
leas t, judges  orde r the  def endant to be ph otog rap hed and finger
pr int ed , a fo ur th  ame ndm ent inf rin geme nt au tho riz ed  as an inc ide nt 
to  h is app ear anc e in response to the  sum mons .

So, I would say two  thin gs.  O ne is, t he  r ule  a s proposed, allow s the  
law e nforcement officer to i nfo rm the  judic ial  officer that  the de fend an t 
may  have evidence in h is possession a nd th at  a conte mporan eous sea rch  
is necessary  to pre vent the  des tructio n of  th at  evidence; and th at  
would be grounds for  the  issuance of  a w ar rant  ra th er  than  a summons.

Second, it would be consti tut ion al fo r the  C ongress  to  p rov ide  fo r a 
sea rch  as a n inc ide nt to service  o f a summons. I t is my jud gm ent th at  
as long  as the  summons is based on p robable cause , a search to pre vent 
the des truction of  evidence could  c on sti tut ion all y be pro vid ed for . 

Afr. W iggins. D o y ou r colleagues sha re th at  po int  of  view?
Ju dg e Lumbard. Yes.
Ju dg e W ebster. Congressman Wigg ins , I might  jus t ad d one othe r 

point. You raised  a po int  which was not exp res sly  conside red by the  
committ ee, but I th ink it ’s very  clear fro m Te rr y again st Ohio  th at  
the  person who serves th e summons has th e righ t to search f or  weapons  
if  he fea rs difficulties. A  w eapons search should  g ive  no trouble  a t all.

Mr. II ungate. Mr . Hy de, do you have any questions?
Mr. I Iyde. No, sir .
Mr. I I ungate. We ha d a couple  o f suggestion s from the  Pu bl ic De 

fen der Service fo r the Dist ric t of Columbia on th is  issue. I t suggests 
th at  the  ma nner of  service specified in (e) (3) be changed to pro vid e 
th at , ‘“Where  per son al serv ice is no t obtained, a copy of the  summ ons 
mu st be le ft  w ith  someone of  su itab le age at  th e de fend an t’s home azwf 
a copy o f the summons m aile d to the  d efen da nt 's las t known addre ss.” 
I t  feels th at  thi s will he lp assure th at  ar re st  war rants do not issue in 
cases where the de fend an t has not  ac tua lly  been notif ied th at  lie is 
being sought by th e Governm ent.

Wo uld  t hat  be a t roub lesome ame ndm ent ?
Mr. Remington. No ; it would not be trou blesome . As this  committee 

knows, the  rul em aking  process is a cre ation  of  Congress  set up  to 
evalu ate  the  rules of  procedure  on a co nti nu ing  basis. Some of the 
sugges tions which hav e been made in response  to the  inq uir ies  of th is 
com mit tee a re r eac tion s not  to  proposed am end ments , bu t to the  pre sen t 
rule s. They are  sug ges tions for fu rthe r rule changes. There  is no 
que stio n th at  the prese nt rules are  not pe rfe ct,  and  th at fu rthe r 
cha nges should be made, eit he r th roug h the  rul em aking  process or by 
ac tio n of  Congress.  The change you have mentio ned , Congres sma n
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Hu ng ate , is one of those  whi ch ough t to receive con sidera tion  either 
by th is committee, or by the  Ad vis ory  Com mitt ee on Cr imina l Rules . 

Mr. H ungate. T ha nk  you. Ju dg e Webste r, please .
Ju dg e Webster. Mr.  Ch air man , if  the re are no fu rthe r questions 

abou t rules 4 and  9 ,1 w ill proceed to rule 11.
1 m igh t mention  again th at  1 subm itte d to  the  ch air ma n under cover 

of a le tte r dated  March IS, 1975, an exchange  of corr espo nden ce be
tween  J ud ge  K aufm an of  th e Distri ct of Mary lan d and  myself, which 
I felt  would he illus tra tiv e and useful in t erm s ol‘ exp lai nin g th e possi 
ble apprehe nsion of some di st ric t jud ges  in t erm s o f t he impact of plea 
ba rgain ing . [See  corre spondence  a t pp.  289-290.]

Profe ssor  Remington , I ’m on 11(0; , would you pr ef er  to tak e care 
of  11 (c) fir st;  wh at wou ld be th e chairman's  p re fe re nc e?

Mr. H ungate. You concluded w ith 11 ?
Ju dg e W ebster. No ; I will have  more to say on 11(c) .
Mr. Remington. I can comm ent briefly  on 11 (c) . Th is is an issue 

which  was raised in ea rli er  tes timony  th is mo rning. The question is 
wh eth er the  p rov isio ns of rule  11(c)  ade qua tely  app ris e the  defe ndant  
of  th e rig hts w hich he g ives u p when he pleads  gui lty .

In our jud gm ent  the  prop osed rule  is adequa te to meet the requir e
men ts o f Bo vk in . T he proposal  info rms  a defen dant in a wav which  is 
underst andable  to the  o rd inary laym an. There  a re cases in w hich oth er 
consequences of  convictio n wou ld be of  g rea t signi ficance to a defen d
an t. But  most, if  no t all,  de fen dants  in the fed era l system are now 
represented by counsel and we thi nk  it  ap pr op riate to leave some of 
the  responsibil ity  for  advis ing  a c lien t to the  defense lawyer. And  at 
the  tim e of the  Boy kin  case th is was less tru e th an  it is today. The 
second p oin t w hich  we wan t to stress is th at  the  encumbrance  o f a rule  
wi th  specific requirement s th at  the  jud ge,  mu st tel l the  defen dan t 
about a long l ist  of 20 dif fer ent th ing s, righ ts  which he may give up by 
his  plea of gu ilty, wil l deve lop a rit ua l wi tho ut meaning to the  
defen dan t.

I t  is fa r more im po rta nt  to tell the judge what he must do. as a 
min imu m, and  to leave to the  judg e and to  defe nse  counsel the re 
spo nsibil ity  fo r giv ing  a defen dan t addit ion al advice when the  fac ts 
of  a pa rti cu lar case makes it des irab le to do so. T he  defend ant  has the  
l ight to challenge the  adequacy of  the advice given him  in a pa rti cu lar 
case by m otion to w ith draw  his plea of g ui lty .

Mr. H ungate. Basically, as 1 understand it. you are  sugg est ing  th at  
it be reg ard ed as the  respon sib ility of the  defe nse  counsel to give the 
Boy kin  advice. You are sug ges ting th at  there  may  be a line draw ing  
prob lem. The rule may wind up like some State  constitutio ns,  which 
con tain deta iled  provisions about  when to open the  windows,  and the re 
fore become too  cumbersome.

Mr. R emington. We th in k if we go in th at  direct ion  it won 't he 
long before we have a procedure  so t echn ical  and  so encum bered th at  
it  is not workable.

Mr. H ungate. Do you  think  it would do more good if  counsel would 
tell  defe ndan t of  the /?o ?/&/??-type righ ts?

Mr. Remington. Yes. and for  the  judge then to tell the defen dant in 
plain En gli sh  w hat  he wants  him to kno w: and  to ask counsel wh eth er 
he ha d a discussion with his  client and  w hethe r he advised  him fully  of 
his  rights .

Mr. H ungate. All rig ht , go ahead.
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Judge Webster. In  view of the time, Mr. Chairman, we will proceed 
on with our discussion of some of the problems relative to rule 11(e), 
wliich deals with plea agreements or plea bargaining.

Mr. Chairman. I prepared, afte r personally discussing the practices 
in the eighth circuit wi th each of the chief judges of the distr icts of the 
eighth circuit, a table which 1 thought might he illustrative and inter 
esting to you. The eighth circuit  roams from the Canadian border to 
Arkansas, and I think it is a representative circuit.

It's important that in talkin g about plea bargain ing we do under
stand that the rule deals with four different types of plea agreements.

Mr. II ungate. W ithout  objection, Judge, this char t will be made 
part  of the record. [See p. 221.] Go ahead.

Judge Webster. Thank you. Mr. Chairman. Two are in general 
practice, as the committee will note—throughout the eighth circuit 
and I believe throughout the rest of the country—first, the practice of 
permitting  the prosecuting attorney  to reduce the charge or offer a 
lesser charge than the original charge; and, second, permitt ing him to 
drop mult iple counts in a multiple-count indictment.

The third type of plea agreement deals with an agreement only to 
recommend a specific sentence.

Mr. II ungate. Pardon me, as T read the chart, it would not be 
permitted to do that  in the eastern distric t of Missouri, or in the 
western dis trict of Arkansas, is that correct?

Judge  W’ebster. That is the ir stated practice-----
Mr. II ungate. All right.
Judge Webster. Wliat they normally do in those districts  is allow 

the prosecutor to come in and dismiss the original one and offer a 
substitu te indictment, and then permi t him to dismiss the other one 
later.

Mr. II ungate. But type 2, dropping counts, is uniformly permitted 
throughout the circuit.

Judge Webster. Throughout the circuit.
Mr. Hungate. All right.
Judge Webster. Now. on recommending punishment you see that 

a significant number of the distric ts permit the prosecutor to recom
mend a s tated punishment, which is not b inding upon the court;  and 
the defendant is informed at the time that it is not binding, it’s only 
a recommendation.

Tn those situations—and this is true under the rule—the judge is 
not obligated to permit the defendant to withdraw his plea so long 
as he understands at the time he enters the plea that  the recommen
dation is not binding upon the court.

The fourth  one. which is the controversial one, is the practice of 
permitting  the prosecuting attorney, or the U.S. attorney and the 
defendant to agree upon a stated punishment. Tha t practice is in 
existence in three of our districts , and in other distric ts throughout 
the countrv . It 's  my understanding that this scaleoff is relatively 
constant throughout the country. Some courts are permitting  the 
fourth type.

Those who are regularly  permitting  the third type, which is a rec
ommendation only, are concerned tha t somehow or other the proposed 
rule may force them to take the fourth type, which they disagree with 
in principle and do not feel the need of in practice.
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The rule  is very  cl ear  th at none of these plea  barg ain s are obligato ry 
upo n the  jud ge , he can  refuse any  for m of plea ba rgain ing  if  he 
chooses not to have it. I f  he  does choose to have plea barga ini ng , then 
the  rule  underta kes to regula te the  pro ced ure  under which it will 
tak e place.

J might briefly men tion , because we ju st  rece ived th is las t nig ht,  
th at  at  ou r reques t the Deputy At torney  Ge neral ’s Ollice polled the  
U.S. att orn eys across the  cou ntry and  received responses from  74 ou t 
of  94 U.S . attorn eys . In  answ er to the  questio n ‘‘Does your  office 
enga ge in plea  neg oti ations as to the  drop ping  o f coun ts in an indict 
ment or inform at ion” t he response was 47, “of ten” ; 26, “occasionally” ; 
on e,“se ldom” ; and  non e,“never .”

In  response to the  question with respect to plea neg otiatio ns as to 
general  sentence reco mmendations such  as pro bat ion  or  leniency:  7, 
“o fte n” ; 22, “oc casionally ” ; 22, “se ldom ” : and  23, “never.”

W ith  resp ect to recomm ending a specific sentence, 6, “of ten ” ; 10, 
“o ccas iona lly” ; 25, “se ldom ,” and 33, “ nev er.”

Un fortu na tely  the  que stio nnaire did  not reach the  four th  type of 
plea  agreement.

The final  question, I  think , illus tra tes  that  in the opin ion of the 
U.S . att orn eys who responded, 20 feel th at  th is policy results from  
th ei r own office po licy: 15 from the judges’ view s; and  a lxmt 39 th ink 
the  two policies  are  equ ally con trol ling .

Mr. II ungate. Ju dg e,  would  we have any  idea , it  would be in terest
ing  to know the type o f  distr ict s where the  response was “often.” was 
New York, Los Angeles , or  De tro it amo ng them?

Judg e Lumbard. I  can tell  you it was no t Xew York, we don’t have 
anv  such th ing in the  2d circuit.

Mr. I I ungate. I see. I  was try in g to get the  volume.
Ju dg e W ebster. I  am sure  the  At torney  Ge neral ’s office know s the  

answer  to thi s, bu t we do not.
Mr. I I ungate. All  rig ht .
Ju dg e Webster. Bu t I wan t to stre ss again  th at  the re is no thing  

in the  rule  th at  requires a judge who has a plea to go to one of the  
more perm issive typ es of plea  agre ement  pro cedures which involve 
in a grea ter  degree the pa rti cipa tio n of the  U.S. attorn ey.

Mr. II ungate. Ju dg e,  do I un de rst an d your  sta tem ent cor rec tly,  
th at under the  plea agre ement procedure  of rule 11 the  judge,  if  he 
sees fit, can jus t s it the re and r eject all plea agreements?

Judg e W ebster. I f  t he jud ge saw fit. he could  reject them all.
Mr. I I ungate. T jus t don ’t th ink th a t’s the pr op er  way to do it. to 

say.  “I ’m no t going  to have any of it,  you can br ing them in if you 
wa nt  to. but I ’ll never acce pt one.” But  he wou ld be within his rig ht s 
un de r th is rule?

Ju dg e W ebster. Th at  is my in terp re ta tio n of  the rule.
Mr.  I I ungate. Ju dg e Lu mb ard , would you comm ent on th at?
Ju dg e Lumbard. T hat ’s rig ht , and  in fac t ma ny judges  take th at  

posit ion : and equ ally  ma ny U .S. att orneys  t ake th at  posi tion .
Mr. I Iungate. I f  rule  11 goes into effect as is. such a judge would  

not  have  to change his  posi tion , li e  may  have to take it pub licly more 
often,  but  he could reject them  all.
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Ju dg e Lumbard. Tha t's  cor rec t, lie would not hav e to change  his  
pos ition.

Mr.  I Iuxgate. V.S . at torneys and  defense counsel would not  do 
an ything  wrong  in tryi ng  to ge t a plea agreem ent  acce pted  but  the 
ru le stil l pe rm its  th e jud ge  to s ay,  “ I m  an o ld man. 1 have  never done  
it and I'm  no t going to do i t. ”

Ju dg e Lumbard. It  would he a very courageo us V.S . att orney who 
wou ld ven ture to make a sugges tion abou t a sentence  if  he were not 
asked by t he  judge to  do so.

Mr. I I uxgate. I see, than k you.
Ju dg e W ebster. You see from the  tab le th at  there  is a wide d if 

ference of practic e, and  t hose pra ctices con tinu e to be avail able .
I would  like to  sum up o ur  po siti on somewhat  h ur rie dly with insp ect 

to the  com mit tee’s con ten tion th at th is rule pro tec ts the  pub lic and  
the def endant.  We have  ha d crit icism coming from both dire ctio ns,  
an d I th in k I can answer  it in t his  w ay :

1. The agreem ent  is disclosed  on the  rec ord; we th in k th at  pro tec ts 
the  public intere st, and the int ere st of the  defen dant.

2. The jud ge  does not pa rti cipa te , under our rule , in any form of 
ple a neg otiation. Th us  we avo id what has  come to be known as the 
“invisib le proce ss’’ in whi ch man y pub lic int ere st gro ups feel the  
de fen dant  may somehow be sold  down the  riv er  in the  back room,  in 
the  judge's  chambe rs.

The recommen dation of  the prosecuto r, to the  e xte nt th at  it  is en te r
ta ined  by the  jud ge,  can be tes ted  against, the  presen tence rep ort  at  
a subsequen t time , or, with the  de fend an t’s consent un de r proposed 
ru le 32, the  jud ge may  have pr io r access to the  presentence rep or t at  
the  tim e th e r ecomm endatio n is m ade  to h im.

Th e sta tem ent can not be used again st the  de fend an t if  the  plea is 
la te r wi thd raw n.

Xow, there  was some comm ent in one o f the sta tem ents t ha t the  fac t 
of a plea offer  migh t somehow be used ag ain st a de fen dant  in a sub 
sequent proceed ing.  I th in k the  rul e is c lea r th at  th e offer of  a plea  of 
gu ilt y may not  be used ag ains t the de fen dant  in a subseque nt case, if  
he does in fact  wi thdraw  his  plea  of  g uil ty.

Mr. I Iuxgate. T ha t issue came up,  if  I  recall correctly, in the  rule s 
of  evidence. We  pu t it  on the shelf  un til  we took up  thes e criminal 
rules.

Th e arg um ent was mad e th at  thes e sta tem ents wou ld be made in 
open court , inc ide nt to offering a plea agree mn t, so there  would be 
no question about the  fact  that  the  s tatem ent was made and was with 
out duress  o f some for m any way. I t was arg ued th at such sta tem ent s 
sho uld  be admissib le. Ha ve  I  s ta ted th at  about ha lfw ay ?

Ju dg e W ebster. I f  I  un de rst an d the com mit tee’s concern. Mr. 
Ch air man-----

Mr.  I I uxgate. Rule 410 of  the  Federal  Rules of  Evidence.
Ju dg e W ebster. Th e rules of  evide nce become effective, I  believe, 

the  same d ay  as these rules are  de signated  to become effective. I t would 
be o ur  view th at  th is  would be th e mos t r ecent sta tem ent of leg isla tive 
in ten t, and our  rule  wou ld con tro l.
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Mr. II vxgate. Judge, that  is our view, too. This came up in the 
House-Senate conference on the rules of evidence legislation.

The Senate version of rule 410 said that:
“This rule shall not apply to the introduct ion of voluntary and 

reliable statements made in court on the record in connection with any 
of the foregoing pleas", that  is a plea of guilty or nolo, “for  impeach
ment purposes or in a subsequent prosecution of the declarant for 
per jury or false statement."

Judge  Webster. And then I believe in the next sentence it says it 
doesn't apply-----

Air. II vxgate. I know that . Mr. Hutchison draf ted that  sentence. 
Hut. the proponents of the Senate version will argue that the Senate’s 
language in rule 410 be put into rule 11. We are going to have to meet 
tha t argument.

I want to make sure T understand clearly the position of the Judicia l 
Conference in regard to the  use of such statements for impeachment, 
or for perjury prosecutions.

Judge Webster. I have to express my personal view, tha t under 
ordinary circumstances this is a price that we should be willing to pay 
to obtain candor in the courtroom, and not have hypothetical situations 
presented by the attorney, preparatory to the offer of the plea. Me 
assume th a tt he  pro secuto r had sufficient evidence when he brought the 
charge, or he would not have made it. Therefore, I don t think  this 
type of impeachment evidence is apt to be tha t crucial in the  tr ial of 
the case. There may lie situations where the de fendant would take the 
stand and deny, or state as an affirmative fact tha t he had not taken, 
not offered a plea, or something of th at kind.

Mr. I Ivxgate. Go ahead.
Judge Webster. I think  I have about concluded my remarks. I 

think there are potential exceptions to this. But as a general rule we 
are better off accepting the fact tha t this materia l will not be used 
agains t the defendant.

Mr. II vxgate. All right,  you are saving then, tha t you back rule 
11(e)(6) as written, which precludes the use of such statements for 
impeachment purposes and for perjury prosecutions.

Judge W ebster. Yes, sir.
Air. II vxgate. Mr. Wiggins?
Mr. Wiggins. I understand you are one of our judges, is that correct ?
Jud ge Webster. Yes, sir.
Mr. I Ivxgate. From Missouri.
Air. W iggins. Could you fa irly try  a case, if it resulted in a convic

tion thereaf ter, and sentence the defendant  with  proper objectivity i f 
you had reason to believe tha t he lied durin g the trial, inconsistent 
statements  had been made to you in court, p rior to  the trial, in connec
tion with a rejected plea bargaining?

Judge Webster. I  don’t say it’s impossible to do so. In an urban 
area I think the practice would probably be. if there is concern on 
tha t score, to transfer  to another judge. But I don’t think it's im
possible to do.

For instance, we do hear  suppression evidence and rule on those 
matters,  and then go on to t rial.  I f you are asking with respect to how 
the judge might feel about the sentence tha t would be imposed; I
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wou ld expect  it  would be very difficult to  sepa rat e t ha t from  your  mind 
if  you f el t tha t the  de fend an t had lied.

Mr. W iggins. I s i t a p roblem—th e problem I raised —is i t a problem 
of sufficient ma gn itu de  fo r thi s committ ee to conside r it by pe rha ps  
req uir ing  th e assi gnm ent  o f a  d iffe rent  ju dg e fo r the  tr ia l ?

Ju dg e Webster. No, Congressm an Wigg ins , I  d on’t believe it is. An d 
you might impose very  serious ha rdsh ips, fo r instance, in No rth  
Dak ota . The  two judges  in North  Da kota are  3(H) miles ap ar t. We 
have  th e Spee dy Tr ia l Act  coming upon us soon, and  I think  tha t such  
a requ irem ent  would be co unterp roduct ive .

Ju dg e Lvmbard. I th in k you can leave th is to the  disc reti on of  the 
pa rti cu la r judge. If  the re is any possible embar ras sment , he can see 
th at  anoth er jud ge  comes in. And. of course, if  he for some reas on 
doesn’t  when he shou ld, well, then  you have  t he  poss ibil ity of tili ng  an 
affidavit  of pre jud ice  an d get anoth er jud ge  th a t way.

Mr. H ungate. Pardo n me, bu t he rule s on the  affidavit  o f pre jud ice . 
Ju dg e L vmbard. Yes:  but it's  almost com pulsory, unless t her e is no 

subs tance  to it whatever , it is a lmos t com pulsory th at  it  be gran ted . 
Mr. Blommer. Mr. Ch airma n?
Mr. H ungate. Mr. Blommer?
Mr. Blommer. Could I pose a hypo the tical,  and  it was relaye d to 

me by the  U.S . att orney from the  Di str ict  of Columbia,  re la tin g to  
rule  410. The situa tio n he woriies about is th at  in the  course of a plea, 
when the court  has  dete rmined the  volu nta riness  of  it , he questions the  
ban k robber, “D id you go into the  bank ,” and  he says, “ Yes. I did.” 
“ Did you have a g un ,” “ i es, I did.” “D id you pul l out the  gu n,” an d he 
says, “Yes , I did.”

And a week la te r the  plea  is wi thd raw n. The  man goes to tr ia l, in 
come the alib i witnesses, “H e was in F lo rid a.” Th e d efe ndant  t ake s the  
sta nd  and says. “ I w asn 't near t ha t bank.*’

Now, they say, “We should be able to use those sta tem ent s made in 
cou rt, th at  have  all the  indicia  of tr uth , to tes t th at  ma n’s cr ed ibili ty  
and impeach th at  t est imony."  Now, t hey feel th at  st ron gly .

Ju dg e Lumbard. W ell,  you are goi ng to have  enou gh evidence in a 
case of th at  sort, so you don’t need to wo rry  about that , as a prac tic al  
ma tte r, for the G ove rnm ent  to p rove its case.

Mr. H ungate. Maybe he refreshed his  r ecol lectio n.
Mr. Remington. W e fear  t ha t under the  Senate version that  there 

will be tem pta tio n on the pa rt  of defe nse  counsel, inst ead  of be ing  
candid,  to sav: “Jud ge , we a re prepared  to admi t fo r p urposes of th is 
proceeding tha t the fol low ing  took place,” thus  avo iding th e risk th at  
a stat eme nt can la te r be used again st his  client.

Mr. Blommer. Bu t Pro fes sor , doesn't  the court  have  the  co ns titu
tion al burde n to det erm ine  tha t th at  plea w as vo lunta ry?

Mr. Remington. Yes.
Mr. Blommer. Ca n’t he say to the  de fen dant  befo re he is going to  

accep t i t, “ I wan t to know some facts ” ?
Mr. R emington. Yes.
Mr.  Blommer. I can’t see counsel say,  “W ai t a m inute, Yo ur  H on or , 

I  gave you a hyp othe tic al----- ”
Mr. Remington. W ell,  t he practic e vari es. Ma ny judg es tu rn  to  the  

U.S . a tto rney  and say,  “W ha t is y our evidence  ?” and th at  is where th ey
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Find the facts, they ask the defendant. In other situat ions they do it by 
looking at the presentence report. The rule is calculated to leave tnat 
to the discretion of the judge. It  is possible to do so by means otner 
than the direc t questioning of the defendant. I believe the direct ques
tioning of the defendant is preferable, and I would not like to see this 
discouraged because of the  tear on the p art of defense counsel that the  
statement can subsequently be used against his client.

It is better to be able to say to counsel, ‘‘Your client can and shoulu 
be completely candid with the judge in a guilty-plea  proceeding.'’

Mr. Hungate. We had better move on.
Judge  W ebster. I f I may sum up in two sentences our position on 

that rule—and we have dealt with it at more length in our responses— 
the rule is not a substitu te for judicial resources, and we have not 
contended that  i t is.

It does serve the public interest to the extent judges and prosecutors 
are willing to find it useful in satisfying the defendant’s anxiety about 
the terms of his punishment. And thereby it frees more time for other 
cases where a defendan t desires a tria l on the merits.

The key, Mr. Chairman, is your confidence in the ability of the 
Federa l judges to exercise proper discretion with respect to an open 
proposal in which he had no prior partic ipation.

Air. H ungate. Thank you. I didn’t mean to be crit ical of spending 
time on this issue. I think this provision is one tha t we will focus on 
if we get to the floor of the  House. We certainly will focus on it if we 
get to conference with  the  Senate because the Senate takes a different 
view on this thing. But go ahead.

Mr. Remington. Mr. Chairman, this group of rules, sta rting  with 
12.1, it’s the alibi rule, and 12.2, notice of defense based on the men
tal  condition; 15, which gives the righ t to the Government to take a 
deposi tion: and 16, dealing with discovery—all have in common the 
objective of trying  to have resolved prior  to tr ial  a maximum number 
of issues.

The objective is the same objective which the American B ar Asso
ciation's Standards Committee had in mind when that  committee, 
consisting of prosecutors and defense counsel, unanimously recom
mended broad discovery.

Earlier. Mr. Lewis mentioned alibi defenses are  uncommon in Fed 
eral courts. In San Diego, which is the busiest distric t in terms of 
criminal eases, it has long been the practice in every case for the 
judge, to ask the defendant whether he is going to rely on an alibi. 
This  is done as part of the omnibus pretrial hearing. Certainly  this 
important question prior  to trial does add to the more p rompt  dis
position of criminal cases in that  distr ict. The importance of the alibi 
defense may vary from district to distric t, but  there certainly are dis
tric ts where that  is an important issue.

With regard to rule 15, the Congress enacted a provision identical 
to rule 15 as part of the Organized Crime Control Act, so the decision 
to allow the Government to take depositions is present congressional 
policy. The Advisory Committee is of the view tha t tha t ought to 
apply not only to organized crime cases, but to other cases.

Tlie legislative history of the Organized Crime Act discloses tha t 
Congressman Poff made it clear tha t the enactment of a provision al-
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lowing the Government to take a deposition in an organized  crime case 
was not meant to preclude the Advisory Committee from recommend
ing th at the Government be allowed to also take depositions in other 
criminal cases. To allow the Government to take a deposition has been 
the recommendation not only of this Advisory Committee, but every 
Advisory Committee on the Criminal Rules, s tart ing in 1940.

Mr. I Iungate. Now, as I unders tand your statement , ru le 15, which 
deals with depositions, is identical to a provision of the Organized 
Crime Control Act adopted by Congress.

Mr. Remington. Yes.
Mr. II ungate. lia s the constitutionality  of that  provision been 

tested ?
Mr. Remington. I am confident that there has been no decision hold

ing it to be unconstitutional. I don’t know whether the  issue has been 
raised unsuccessfully.

Mr. H ungate. You don't suggest, with regard  to  the confrontation 
problem, that there be no trial, no chance to test the credib ility of your 
witnesses in front of a jury ?

Mr. Remington. The proposal says:
Whenever due to special c ircum stances of the case, it  is in the intere st o f jus tice  

that  the  testimony of a prospect ive witness of the party  be taken and  preserved 
for use in the tr ial.

Can the Federal judiciary be relied upon to prevent the  abuse of the 
deposition authority? In my judgment it is unlikely tha t a Federal 
district court is going to authorize taking of deposition unless that  
standard is met.

Mr. Hungate. What you are pointing out, I th ink, is tha t it  is not a 
right of the prosecution, or the  defendant, to take a deposition, but a 
discretionary power of the court to authorize taking  a deposition.

Mr. Remington. That’s right , in a case where the Government can 
point to a. danger to the witness, or  the ill health of the witness, it  
seems to me most appropriate  to allow the Government to preserve his 
testimony.

Judg e Webster. Mr. Chairman, not only is i t discretionary with the 
court, but in my view it is self-policing. I  can 't imagine a Government 
prosecutor abusing his rule because experience with preliminary 
hearings show tha t the prosecutor doesn’t want his witnesses cross- 
examined under oath before t ria l, and thereby afford the defendant 
unusual opportunity  to test the Government’s case. I just don’t think  
the prosecutors will ask to do it. except in exceptional circumstances, 
and subject to the court’s approval.

Mr. Hungate. He might seek to depose the defendant’s witnesses.
Judge W ebster. He can't do that , he can only depose his own.
Mr. I Iungate. lie cannot depose the defendant’s witnesses.
Judge Webster. That’s correct.
Mr. IIungate. What if he lists them as his ?
Mr. Remington. The Advisory Committee note makes clear tha t the 

proposed rule does not authorize an adverse examination of the other 
side’s witnesses.

Mr. Hungate. He would not give the order.
Mr. Remington. No.
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Mr. H yde. Mr.  Ch airma n, if  I might ask  a question somewhat  re
moved from  what we a re ta lk ing about, one th at  bothers  me, a nd  that  
is the change of venue quest ion.

As 1 read  the  rule , and as 1 know the pra ctice to be in the no rth ern 
di str ic t o f Ill ino is, there  is no provision fo r t ha t. An d if  you don't  like  
a judge , or more im porta nt,  if  a ju dge  doesn’t like y ou : and if  there  are 
good reasons why you  reasonably fear  th at  you will  not  get a fa ir  
tri al , it seems to me you ought to get  at  lea st one chance to change  
venue from  a pa rti cu la r judge you have been assigned to.

In  the  State  cou rts it is abused , they go shoppin g fo r jud ges , and 
I ’m aga ins t that . Bu t I know of situa tio ns  where it is jus t going  to 
be impossible to get a fa ir  t ria l, and  you have had some aw fully  t ra u 
matic expe riences in oth er cases:  the judge could have  done  the forme r 
law pa rtne r in—th ere are jus t all kin ds of reasons why  I th ink the 
inte rest  of just ice would be served in at least  ge tti ng  one change  of 
venue.

Ju dg e L umbard. You can file an affidavit of  preju dic e, and th at  g ives 
you one chance.

Mr. H yde. As a matt er  o f rig ht  ?
Ju dg e Lumbard. A s a matt er  of rig ht , and  if the re is any subs tanc e 

to  it. the judge must grant it and  must dis quali fy  himself . And if he 
shou ld abuse th at  power, of course th at  is su bject to corr ection by the  
court of appeals .

Mr. II ungate. Now, when you say  th at , Mr.  Ilyd e,  you are  mean
ing a motion to change  the judge  o r to cha nge  tin* venue?

Mr. H yde. Well , we always called it a change of  venue from  the 
judge.

I was una ware th at  as a mat ter of law the  defen dant would  have  
at least one o pp or tuni ty  to  get anoth er judge.

If  1 m ight res pectfully s ubm it—I  t hink  th e requirement to put facts 
down is onerous. You mig ht not rea lly  want to pu t fac ts down , and 
the jud ge might not wan t the fac ts down as well.

Believe me. you get into pol itical sit ua tio ns , you get into  racial si t
uations . An d I just  th ink  if a lawyer , an officer of the court says . ‘‘On 
beha lf of my clie nt. I don’t be lieve we w ould  get a fa ir  t ri al ,” I th ink  
he shou ld have  one chance. I th ink only one because then  you are not 
going sho pping.

Bu t rea lly , you are  going to be te rro riz ed , tryi ng  a case befo re a 
judge you had all kin ds  o f trou ble  wi th befo re, or get off th e case.

There  are so man y reasons why in the in ter es t of just ice—and really,  
I am not tryi ng  to cast any aspersion on the  bench —I th ink the re are 
man y times when the judge wou ld jus t as soon—of course, he has  the  
opt ion  to tr an sf er  t he case.

I wou ld jus t sug ges t that  sometime thi s oug ht to be considered in 
the  rules, an affidavit, withou t se tting  fo rth  the  fact s, that  you get a 
fa ir  t ria l.

Mr. II ungate . T th an k the gen tlem an.  Th is is not dir ect ly befo re us, 
but I th ink it is a mat ter of concern to many members of the  bar .

Plea se proceed.
Ju dg e L umbard. In  view of  the  shortn ess  of  time. Mr. Ch air man—
Mr. H ungate. Wo are  g oin g to sta y wi th you a while . Tim e is s till  

sho rt, bu t we a re go ing  to stay as long as wc can. Go ahead.
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Mr. R emington. Mr. Chairman, there has been extensive discussion 
of 16. Let me just say that  the issue raised by the Department of 
Justice with regard to Government witnesses is an extremely difficult 
question. My experience with the Advisory Committee now extends 
over a period of 15 years. This matter has been under consideration for 
15 years. There was a proposal to make a change in  the early 1960’s.
1 he Department of Justice  prepared  an extensive memo on the danger  
to Government witnesses. The committee at that time decided not to 
require disclosure of witnesses.

I he present Advisory Committee, with substantial unanimity , hits 
proposed tha t there be fairly extensive discovery coupled with ade
quate protective provisions to  guard  against abuse.

The judge is authorized to give a protective order or to defer dis
covery until the time of  trial. In a case in which the Government sug
gests that disclosure of their  witnesses would subject those witnesses 
to danger,  it would he perfectly appropria te for the judge to delay the 
disclosure of the identity of the witnesses until immediately preceding the tr ial.

The proposed rule also provides that the Government may take a 
deposition of the witnesses if to do so will help in minimizing the 
danger to the witness.

1 he advisory committee was fully  aware of the seriousness of 
the issue which the Department of Justice raises. It is a most difficult 
question. But again, the conclusion is that Federal judges, given in 
formation by the United States attorney, can be relied upon to act in a 
way that will give adequate protection to the witnesses.

The proposed rule puts maximum responsibility on the parties to 
exchange information prior  to trial . This is happening today par 
ticula rly in distric ts that  are using the omnibus hearing  which in
volves full disclosure by both sides which is apparent ly working well. 
If  the parties  cannot agree on disclosure, there is provision for them 
to come before the judge; each party can raise its own particular  con
cern about discovery, and ask the judge to make an approp riate order 
to take care of that concern.

It is our judgment tha t pre trial  disclosure is in the interest of a more 
effective administration of justice.

The advisory committee note says tha t it is not the purpose of the 
rule to prevent a judge from suggesting discovery in situations not 
provided for in the rule. This is to encourage innovations such as the 
so-called omnibus hearing. Th at hear ing works, the judge saying in the 
ordinary case to the U.S. attorney to make his file available to  the de
fen dan t: and suggesting that defense counsel make available to the 
prosecution information about the defense. The experience in the 
courts in which the omnibus hearing is used, is that they are able to 
dispose of a maximum number of issues pr ior to t rial.  In the case in 
which there is a plea of guilty,  there is a record of the fact tha t the 
defendant has had an opportunity to raise a variety of pretria l issues 
and has had sufficient information to decide whether to raise constitu
tional and other issues prior to his decision to plead guilty.

This kind of judicial innovation and experimentation ought to be 
encouraged.

Mr. IlrxoATE. Mr. Wiggins?

50-4 73— 75------14



204

Mr. W iggins. I have  a ques tion  abo ut rul e 1G. A nd the  question re
late s to th at  p ar t of  r ule  1G d eal ing  w ith  t he  ora l sta tem ent o f t he  d e
fendan t, and the  req uir ement th at  the substan ce the reo f be giv en by 
the  prosecution to th e defense.

There  is new langua ge,  and  i t p ro vide s:
The substance of any oral  stateme nt which the government has  offered at  the 

tria l, made by the defen dant,  whether before or af ter ar rest in response to i nte r
rogation  by any person known to the defe ndant and government agents.

The quest ion th at  1 have involves o ral  s tat em ents o bta ined af te r ar
rest , when eit he r a non exi stent or  an ina dequate  Mira nd a wa rning  
was given , and the pro secutio n knows it  cannot int rod uce  th at  sta te 
men t in evidence, and acc ord ing ly has no inte nti on  to  do so; bu t u nd er  
a rece nt ru lin g of  th e Sup rem e Co ur t may be able  to use it  fo r im
peachment purp oses .

I)o you think  t hat in th at  case the  defen da nt  sh ould have  the benef it 
of the  sta tem ent , even tho ug h it is no t in ten ded to be used bu t, of 
course, the  Gover nment  doesn’t  know fo r ce rta in  wh eth er the  de fend 
an t is going to tak e the stan d;  and if  y ou th in k the y should  have it, 
whe ther some amendm ent would be in orde r to  the  lan guage  I  ju st  
quoted .

Judge . L tjmbard. Yes; of  course, th at  usually  comes up on a motion  
lo suppress the. sta tem ent, which res ult s in  a he ar ing pr io r to tr ia l. 
And  at th at  po int the  Gove rnm ent  must  say  w hethe r o r not it  has such 
a s tate ment.

Th ere  was a  recen t case in the  D is tri ct  of Columb ia on which I  h ap 
pened to  si t, where  the  prosecu tion  had  fai led  t o advise—in fac t, they  
adv ised  the  defen dant,  advi sed the  court  in wri tin g th at  t hey ha d no 
such sta tem ent , and la te r used it  in the  tr ia l;  and we reversed the  
conviction.

Mr. Remington. T her e is reason  fo r the. lim iti ng  lang uag e. We are  
told th at  the re may l>e situ ations in whi ch a Gover nment  agen t has  
talked  to the de fend an t over the  course of  10 yea rs, or  so; an d to 
lit erall y search the record  and  give  the de fend an t ev erythin g he 
has ever said to  the Governm ent,  wou ld be an aw ful ly onerous  
responsibility.

So the  rule is lim ited to the req uir ement th at  h e be g iven the  s ta te 
men ts whi ch the  Government  is going  to  use. You ask wh eth er th at  
inclu des only  s tatement s which you a re go ing  to use in the case in chief 
or  also sta tem ents which have been prep ared  to  use fo r purposes of 
impeach men t.

The r ule  does no t deal ade qua tely  w ith  th a t issue although the  sp ir it  
of th e ru le w ould include  those  sta tem ent s also.

Mr. W iggins. I  th ink so, too. An d if  the  su bcommittee , when it con
siders  it,  agrees, it  would be simple to amend th at  lang uage.

Ju dg e W ebster. Re turning, Mr. Ch air ma n, to  rul e 32, w hich  i s the  
pres entence rep or t. Ve ry brief ly, the ame ndm ent  serves  tw o im po rta nt  
object ives: F ir st , to  sa tis fy  the  appeara nce of  just ice. The req uire
ment of a pres entence repo rt  and  disc losu re to the de fen dant of th at  
presentence re po rt  un de r ordin ary circ umstance s fills a hole  which 
for me rly  e xist ed in  the  jud icial process , which ha d an ex pa rte  a spect 
which was incomprehen sible to the de fend an t who had  been able  to 
confr on t t he  witnesses, dis pu te the  c laims, and then  suddenly the  most
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signif ica nt th in g of the whole  t ri al , wh at  was g oin g t o ha pp en  to  h im, 
became a closed book to him.

Second,  from the  sta nd po in t of  the pub lic and the court  system, 
disc losu re wil l head off pos tconvict ion  challenges which occu rs when 
the  sentence  is based  upon the conte nts  o f a presentenc e inv est iga tion 
which  was not di sclosed to the  defe nd an t.

1 he ard th is mo rni ng  the  sug ges tion th at  a forma l he ar ing which 
offered the op po rtu ni ty  to int roduce  evidence should be accorded to 
the  d efe nd an t. In  addit ion , the pro blem suggested by  t he  cha irm an  in 
response  to the question wi th  respect to  a speedy tr ia l,  I  th in k the  
ans wer is th at  a pres entence repo rt  is not essent ial ly an adversa ry 
document. I t is prep ared  by a ne ut ra l officer, a probation  officer; it  has  
ce rta in  d iag nostic aspects  to  i t, it  is  furnished  to  th e c ou rt an d follo ws 
the  de fend an t to pri son  an d th ro ug h his rehabi litati on  process.

Th e p roba tio n officer is not go ing  to be adverse  to corr ecting an e rro r 
which ap pe ars in  his  rep or t. Th e tim e to make those change s is not  
at  some for ma l heari ng , bu t before  sentenc ing.  The at to rney  rep orts 
to the  de fend an t, “H ere  is wha t the y hav e,” and  the  de fend an t says, 
“T hat ’s no t so, and  here is  how we can  show i t.” The a tto rney  th ere has 
adequ ate  op po rtun ity  to go back and ge t th at  rep or t corr ecte d.

I f  the prob ati on  officer refuses  to correct it, I would rely upo n the  
di st rict  judg e to  frame  a pro ced ure  fo r th at  pa rt icul ar  case in which 
he can  de termi ne  wh eth er or  no t the  fac ts are  tru e. I f  he chooses the  
oth er al te rnat ive pro vid ed by the rules  he sim ply  disre ga rds it  and  
says, “ I'm  not going  to re ly on i t.”

In  ter ms  of  pr ep ar in g a repo rt,  the jud ge must orde r a repo rt  or 
sta te on the  reco rd the  rea son fo r not o rder ing i t. O ccasion ally  a r ep or t 
is no t necessa ry, if  it ’s ju st an othe r addon sentence to be served con
cu rre ntl y,  or  fo r reasons of th at  ki nd ; the  de fend an t doesn’t wa nt to 
waste his  time , he wants  to  s ta rt  se rv ing his sentence an d doesn’t w ant 
to wait. Those situa tio ns  will arise. But  if  the  judge  d eclines to orde r 
one. he  pu ts his reasons on the record.

Then, wi th respect to the  disclosure , if  th is jud ge  conc ludes from 
the  repo rt  th at  ce rta in  i nformat ion sho uld  n ot be di sclosed, ei ther  f or  
the  bene fit of  t he  de fen dant or  the  pro tec tion of  the  source , the judge 
can hand le th at  si tuati on  u nder the rul e by s imply  se tting  for th  on the  
record  those fac tor s upon  which he d id  re ly.

But  I  w an t to cover one rule , r ule 43. T he  pu rpo se of  th at  ru le is not 
to raise an y consti tut ion al issues. W hen Ill inoi s v. Allen  was an nou nced 
in 1973, a utho riz ing a t rial  judge to deal  with an un ru ly  d efen da nt  by 
various measure s, inc lud ing  taki ng  him  out of  the  cou rtroom unless 
he promis es to cond uct him sel f prop er ly , th is was a ve ry needed and  
welcomed decla rat ion  of law  in a difficult time in the  co ur ts’ his tory.

How ever, rul e 43, as it  stood and stands, now seems to  req uir e the  
presence of  th e pri soner anyway . The only pur pose o f t he  amendm ent  
to rule 43 is to make  i t clear th at the rule will pe rm it exclusion unde r 
the  cir cum stance s s tate d.

He re ag ain  we mu st trus t the  tri al  co ur t’s d iscreti on.
Mr. H unoate . I t was sugges ted  t hat  in  rule 43 (b) (2)  we m ight  put  

in a w arnin g requ irem ent .
Th is lan guage was suggested by the  AB A criminal jus tice section.
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‘‘Engages in conduct such that  subsequent to the warnings of the 
court that he will he removed if he continues disruptive  behavior,” the 
defendant conducts himself, and so forth.

They argue that this language is compelled by Illinois  v. Allen.  Do 
you have a comment on that f.

Judge Webster. We attempted to track Illinoi s v. Alien.  and if that 
is what Illinois v. Allen says, it would certainly not change the intent 
of the rule.

Mr. H ungate. As I understand the problem, if we have a disruptive 
defendant, this rule says the tria l can proceed on with him out of the 
courtroom. The suggested amendments to your rule propose that the 
court warn the defendant that the judge say, “Now, let me warn you 
tha t i f you don’t desist from this conduct . . and so forth.

Judge Lumbard. I t’s hard to imagine a judge taking any such action 
without  warning the defendant at least once: usually it happens several 
times before.

Mr. H ungate. So a warning really won’t be a burden, i t’s the prac
tice anyway, is that right ?

Judge  Lumbard. That’s right.
Mr. Wiggins. May I inquire about the amendment you had in mind 

on ride 43. to clarify it ?
Judg e Webster. Are you asking how rule 45 is handled?
Mr. Wiggins. 1 think it was rule 43. that  inadver tently requires the 

presence of the defendant during the t rial.
Judge Webster. The rule says that the  defendant shall be present at 

every stage of the tria l, including the impaneling of the jury, the ver
dict of the jury, and the imposition of sentence, unless otherwise pro
vided by these rules.

Now, the obvious exception is the one illust rated in Illinois v. Allen. 
But even though it might be constitutionally permissible to exclude a 
defendant who would not behave in court, under the existing rule 43, 
it says that  we still have to have him in there. We want to bring our 
rule in line with the latitude accorded by Illinois  v. Allen.

Mr. Wiggins. Well, are you satisfied with subparagraph (b) of the 
proposed rule 43. which makes it explicit that  the defendant may be 
removed for the reasons stated  in that subparagraph '(

Judge Webster. Yes; we are.
Mr. W iggins. It really says “he may be deemed to have waived.” it 

doesn't say that  he may be removed, except in the heading.
Judge Webster. As modified it would provide that the further 

progress of the trial shall not be prevented, and the defendant shall 
be considered to have waived his right to be present.

Mr. Wiggins. Yes; I understand, and I  think we all agree what the 
intent is. But it doesn't say explicitly what they propose to do. and 
that  is to authorize the trial to proceed in the absence of the defendant. 
What it says in a backhand sort of way is that he shall be considered to 
have waived his rights.

Mr. Remington. Your question suggests th at in rule 43, instead of 
talkin g waiver we should have said, “under those circumstances the 
trial may continue in his absence." I agree that would have been a more 
forthright  way of dealing with the issue.
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Mr. H ungate. I  have one las t inq uiry, on rule 29.1. wh ich says th at  
af te r the  clos ing of the  evidence the prosecutio n sha ll open  the  ar gu 
ment,  the defendant sha ll rep ly, and  the prosecutio n shal l he permitte d 
to rehut.

We had  a discussion at Mon day’s h ea rin g on whether the proposed 
rul e allowed the  prosecu tion  to say, “We waive opening  argument,*'  
the reb y forc ing  the de fen dant to go first.

Ju dg e Lumbarb. Well,  I guess you cou ldn 't make him ta lk  if he 
didn 't want to. But  the  judge would he un de r the  du ty to lim it the  
pro secuto r in what he might say in reb utt al.  He might  even impose a 
sanctio n of say ing, “ You eit he r t alk  now, o r you don 't tal k at  a ll."

Mr. H ungate. Th an k you.
Mr. W iggins. Of  course, lim iting the  pro sec ution to rebutt al com 

ments  effectively denies the defend ant  the  right of  a one-shot at the  
jury.

Mr. H ungate. The answer  he suggest s would lx* to deny reb ut ta l 
unless you open.

Ju dg e L umbarb. T ha t is what I would say to the  prosecutor, “You 
ei ther  talk now ami make a full  disclosure, or von are not  going to 
ta lk  at all .”

Mr. H ungate. We ll, gentlemen , than k you very much. You have  
been most helpfu l to the subcommit tee. And as we indica ted , you have 
unt i 1 Apri I 8. the close of  business, to submit  fu rthe r stateme nts.

Ju dg e L i mb \ ri>. 1 would like to submit  a sho rt sta tem ent , M r. ( 'ha ir-  
man . in acco rdance with  y our suggestion.

Mr. H ungate. W e will be pleased to receive it.
The subcommitt ee's  plan  is to begin with  the  ma rkup  on the, 9 th of 

Ap ril , and  hopeful ly to conclude ma rku p in the mon th of Ap ril .
Mr. Remington. Mr. Chairman, we did  mail a wr itte n sta tem ent 

to the committee.
Mi-. H ungate. It  did  arr ive . With ou t objection,  that  will he made  

part of the  r ecord at thi s poin t.
Mr. Remington. With  the permission  of  the  comm ittee we would 

like to make some change.', in the sta tem ent  and will mail a revised 
sta tem ent  p rio r to the Ap ril  8 deadl ine.

Mr. H ungate. W ith ou t objec tion,  permis sion  is g ran ted .
[Two pre pared  sta tem ent s, one da ted  M arc h 2G, 1975, an d the  o the r 

dated Ap ril  ( . 1975, follow :]

Statem ent  of J.  E dward Lumbard, J udge, T’.S . Court of Appea ls , Second Cir
c u it : W illia m H . Webster . J udge, V. S.  Court of Appea ls , E ig hth  Cir cu it : 
and F rank J . Rem ingt on . M ember, S tanding Com mi tt ee  on R ules of P ractice 
an d P roc edu re, M ar ch  26, 1975

Mr. Chairman and members  of the committee, we ap prec iate  th is opportunity to 
presen t for your consideration  some furth er  comments on the proposed amend
ments to the Federa l Ru les of Criminal Procedure.

The proposed rules  are, as you know, accompanied by explanatory notes which 
give indication of th e changes made and the  reasons for the changes. We wil l not 
try  to repeat  those de tailed comments here.

We ha d the privilege  of appearing before thi s committee on September 17, at  
which t ime we made additional comment, both wr itte n and oral, on the na tur e of 
the  proposed rule  changes and the reasons which underlie the  recommended 
changes.
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We are  grea tly appreciative  of this  add itional opportuni ty to make furth er  
comment, particularly in response to some of the  object ions which have been made 
to the proposed changes. Some of these  objections  have been in the  form of writte n 
responses to the committee. Others have been made in appearances before this 
committee.

RULE 4— ARREST WARRANT OR SUMM ON S UPO N COM PLAINT

Rule 4, in its  present form, provides for issuance of a summons in lieu of an 
ar re st wa rra nt only upon requ est of the attorney for the  government. The pro
posed amendment provides for issuance of an ar rest warrant  in thre e situations :
(1) when a d efendant  fails to  appear  in response to a  summons; (2) when a valid 
reason  is shown for the issuance of an a rres t w arrant  rathe r tha n a summons: or 
(3) when, although a summons was previously issued,  a valid reason is shown for 
the  issuance of an a rres t warr ant. •

The basic change is to give the  judicia l officer, ra ther  than the prosecutor, the 
responsibility  fo r deciding whether  a suspect is to  be t aken into custody pur sua nt 
to a w arr ant r athe r than  asked to appear in response to a summons. I t is typ ically  
assumed that  the w arr an t reflects judic ial approval  of an enforcement decision to 
tak e a suspect into custody. As such, it is appropriate to give the judicial officer «
responsibility  for determining not only probable cause but  also whether the re is 
reason to tak e the  suspect into custody.

Reasons for taking custody as well as fac ts constituting probable cause can be 
shown the  judicial officer ex parte. Enforcement has  not been unduly handicapped 
by the requirement tiia t the judicial officer find probable cause. There is no more 
reason to expect that  the  jud icia l officer cannot be ent rus ted  with  the responsi
bility for deciding whether  reason exists to tak e the citizen into immediate 
custody. At one time the  Advisory Committee on Criminal Rules proposed t ha t the  
meaning of “probable cause” be codified in the rule. It  was concluded th at  this 
was unnecessary. It is similarly thought unnecessary to specify the  meaning of 
“valid reason” for  the issuance of an ar rest wa rra nt.  If  th is develops into a prob
lem in practice , the rule-making process provides an appropriate vehicle for 
change.

Prio rity  is given to the  summons on the  theory that  a tak ing  of physical custody 
of a de fendant should not  be presumed to be a necessary  incident  to the  commence
ment  of criminal proceedings agains t him. This theo ry is reflected in several recent 
law reform undertak ings  which include recommendations  s imila r to the proposed 
amendment to rule 4. See ABA Standards Relating  to Pretr ial  Release § 3.3 
(Approved Dra ft, 1968) (summons to be used in lieu of arrest wa rra nt except 
when need for custody) ; N ational Conference of Commissioners on Uniform Sta te 
Laws, Uniform Rules of Criminal Procedure, rule 221 (c) (Approved Dra ft,
1974) (ar rest wa rra nt may be used in lieu of summons only in specified circum 
stanc es) ; National Advisory Commission on Criminal Jus tice  Standa rds  and 
Goals, Courts  sta ndard  4.2 (1973) (preference for summons except when need 
for custody present).

Although the subcommittee has received testimony and correspondence favor
ing th e  proposed amendment to rule 4, some objections have been raised. It  i s said 
th at  the proposed amendment may bring about the  following res ult s: (1) in
creased number  of fugi tives  among defendan ts charg ed with serious federal ,
crimes, (2) increased opportuni ty for the secretion and destruction of evidence 
and the fabrication  of al ibis by defendants p rior to apprehension, (3) an increased 
usage of warrant less ar rests  by law enforcem ent officers as a counte r-measure to 
prese rve evidence, and (4 ) subs tant ial addi tional delays in the  administ ration 
of criminal  jus tice. It  is believed that  these fear s are  unjustified.

With respect  to the  fi rst objection, it must  be kept in mind that  a wa rra nt may 
issue, either  initi ally  or af te r issuance  of  a summons, upon a showing of a valid 
reason  for issuing a wa rra nt.  The risk that  the defend ant  would not app ear  in 
response to a summons, which is sometimes evident from the seriousness of the 
offense alleged in the complaint and is sometimes evident from special circum
stances of the indiv idual  case, is certa inly a “valid reason" for taking custody.
Thus, the amendment would permit the issuance of a warrant  when there is some 
basis  for the belief that  the  defen dant might otherwise become a fugitive , but 
at  the same time would guard against the rout ine resort to an arr es t wa rra nt 
ra ther  than a summons without  considera tion of whe ther  that  risk or some other  
reason justified ta king custody of the defendant.
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As for the second a nd thi rd objections, it is well to note tha t under Chimel  v. 
California, 395 U.S. 752 (1969), only limited measures may be taken  incident to 
ar rest to preserve evidence; a war rantless search incident to the taking of custody may be made only of the person of the arrestee and of “ the area ‘within 
liis immediate  control’—construin g that  phrase  to mean the area from within 
which he might gain possession of a weapon or des tructible  evidence.” It  is not to be denied, of course, that  in certain cases this  evidence-gathering aspec t of 
the  arr est  may be an imp orta nt objective, perhaps more important than gaining  
custody of the defe ndant to ensure his subsequent avai labi lity  for prosecution. 
However, th is need to utilize the arr est  as a basis for making a lim ited wa rra nt 
less search arises most frequently when the defendan t is located promptly af te r 
commission of the offense or when the defendant's involvement in a continuing course of criminal conduct is determined as a resu lt of undercover  activ ities.  
In such situa tions , it would be most unlikely  that  the ar rest would be delayed 
while applica tion was made for a warrant,  and thus the  provisions of rule 4 
would not come into play. In the unlikely event that  an arr es t wa rra nt were 
sought in circumstances where there was a need to search the persons of the defendant (e.g., where the wa rra nt  is sought on probable cause th at  the defend
an t will lat er  appear at  a cer tain  place with narcotics  in his possession), the 
need to sea rch would be a “valid  reason” under rule  4 to issue a wa rrant rather  
than a summons. Should experience dem onst rate the need to search as an inci
den t to the service of a summons, this autho rity  can be conferred by Congress upon the law enforcem ent officer authorized to serve tin* summons. It  seems 
fa r preferable to legitimize this limited and proper intrusion upon the liber ty of the citizen than  it is to  au thor ize his a rres t and detention solely for the reason 
of conferr ing author ity upon the enforcement officer to conduct a lawful search  incident to the a rres t.

The amendment of rule  4 will not, as claimed, result  in “the fabr icat ion of alibis .” This risk is not a basis for denying release following arrest , and thus 
the fact the defendant is merely summoned to appear ra ther  than  arre sted  dqps 
not subs tanti ally increase his oppor tunity  to struc tur e a false  alibi. The only situation in which the making  of an arr es t may thwa rt the fabr ication of an 
alibi is when the ar rest is made at the scene of the  crime promptly following 
its commission: in such a case, the arr es t will of necessi ty be made without  
a warrant and the provisions of ru le 4 will not come into play.

Finally, the amendment will not resu lt in addi tional delays. Delay because of 
nonavaila blity  of the defendent is not a necessary consequence of the  amend
ment. for an arrest  wa rra nt may issue when there is reason to doubt whether the  defendant, would respond to a summons. As for the  delay in the warrant 
issuing process resu lting from the need to establ ish a “valid reaso n” for taking 
custody in addition to the preexisting  probable cause requirement, it will be 
minimal. “The reason.” it is observed in the  adviso ry committee note, “may be 
app are nt from the face of the complain t or may be provided by the  federa l law 
enforcement officer or  attorney for the government.” This  addi tiona l dimension in the  warrant -issuing process will not unduly complicate that  process and will 
have  the most desirable advantage of ensuring jud icia l atte ntio n to the need- for-custody issue.

RULE 9— WARRANT OR SUMM ON S UPON  INDIC TM EN T OR INFOR MATION

Rule 9, in its  present form, provides for issuance of a summons in lieu of an 
ar re st  warrant,  upon indic tmen t or information, upon request of the attorn ey 
for  the government, or by direction of the court. The  proposed amendment, corresponding to the  proposed amendment to rule  4 discussed above, provides for issuance of a wa rra nt instead of a summons if the attorney for the government 
presents  a valid reason  therefor . Again, as observed in the  ndvisor.v committee  
note, the objective is to give the  judic ial officer responsibili ty for deciding whether it is necessary to tak e the indicated citizen into  immedia te custody 
and also “to give high p rior ity to the  issuance of a summons.”

The objections  which have been ra ised with  r espect  to the  proposed amendment 
to rule  9 ar e essent ially  identical to those discussed above concerning the amend
ment to rule  4. The response set out above is thus equal ly applicable here.
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RULE 11 — PLEA S

I lie proposed amendments to rule  11 are  designed to achieve two prim ary objectives; (1) to prescr ibe the advice which the  c ourt  must give to  ensure that  the defendant who p leads  guilty has made an inform ed plea and (2) to provide a plea agreement procedure designed to give recognit ion to the proprie ty of plea discussions, to bring  the existence of a plea agreemen t out into the  open in court, and to provide methods for court acceptance or reject ion of a plea agreement. The under lying  concern is that  of ensu ring  that  pleas of guilty are  knowingly and voluntar ily ente red and otherwise fa irly obtained, and that  a contemporaneous record is made of the circu mstances  of pleas of guilty  so that  the valid ity of subsequent colla teral  att acks  upon such pleas may be promptly and correctly determined. These concerns are  at  the  foundatio n of many recent law reform efforts in which provisions similar  to those unde r discussion here have been proposed. See ABA S tandards Rela ting  to  Pleas of Guilty (Approved Draft . •19(58) ; National  Conference of Commissioners on Uniform Sta te Laws, Uniform Rules of Criminal Procedure, rules  441-444 (Approved Dra ft, 1974) ; ALI Model Code of Pre-A rraig nment Procedure , ar t. 350 (Ten t. Dr aft  No. 5, 1972).Of the many comments which have been received by the  subcommit tee concerning the  amendments to rule 11, the gre at major ity  are  contained in cor- *respondenee from members of the fede ral judicia ry. Most of these let ter s raiseessentially the same poin t concerning the  provis ion in subdivision  (e) which recognizes the possib ility of a plea agreement  in which the defe ndant’s plea is tendered in exchange  f or the prosecution’s agreement to recommend a particular  sentence. These let ter s note that  it  is not cur ren tly  the practice  in many dis tric ts for the judge, eit he r in a guil ty plea case or otherwise, to receive a specific sentence recommendation from the  attorney for the  government. Dete rmination  of the sentence, so the  a rgum ent goes, i s a  function of the judge  alone, who must take into account  the need for genera l deter rence  and also for rehabi lita tion  of the individual, as may lie indicated by the  facts  set for th in a presen tence report.These matter s are  deemed to be beyond the responsibi lity of the prosecutor, who in any event will not as of the time of arra ignment have sufficient fac ts to make a sentence recommendation. Moreover, the  fear  is expressed that,  if the prosecutor is permit ted  to make a specific sentence recommendation in open court, the  judge is placed in the unfortunate  position of having to (1) accept the recommendation and  thus surrender  his jud icia l functio n; (2) ultim ately 
i , noose a sentence lower than  recommended and thu s give the  appe arance of being “soft ” ; or (3) reject  the recommendation and  give the appearance of being a  roadblock in the  way of the efficient and prom pt disposition of criminal ca ses.

The rule  contem plates that  there  may be four dist inct types of agreements made by a p rosecutor in retu rn for a plea of guilty ; (1) the prosecutor may agree  to reduce the original charge to a less serious cha rge : (2) the prosecutor  may agree to drop, or not ins titu te, a charge or charges rela ting  to other offenses ; (3)Ihe prosecutor may agree  to recommend a sentence, such as probation, to the sentencing judge:  and (4) the prosecutor and defense counsel may agree that  a cer tain  sentence is an appropriate sentence in the case and the  plea of guilty is entered on the condition th at  the agreed-upon sentence will be imposed.An analysis  of exis ting practice in the various federal dis tric ts has been made. «and the resu lts have  been made avai lable  to the  committee. In brief, it appears  tha t a reduct ion of the charge or the dropping of charges is a prevalent practice, commonly recognized as an appropriate prac tice for a prosecutor to follow. The making of sentencing recommendations is more controvers ial and is a less frequent  prac tice, though one followed in a significant number of distr icts.  The mak- «ing of a specific agreement as to sentence  is lea st common and is most strongly opposed by a large  number of federal judges.
The point to be s tressed is that  the amendments  to rule 11 do not  require  t ha t the prac tice  in the  various dis tric ts become uniform. Rather , the amendments establish procedures for all forms of plea negotiation  (with  respect  to the degree of the charge, the number of offenses charged, and  the sentence to be imposed) currently to be found in the  federal svstem. but <io not m»cda+« tM t alt of the*e 

forms be accepted by th e judge. It  is true that  the proposed rule  does say th at  it  
is  appropriate for counsel to engage in plea discussions . The rule also prohibits the bulge from par tic ipa ting in such discussions. Rut the rule  doex not manda te the Judge to follow any  given practice. He can. for  example, make cle^ r that  he will accept no recommendation or agreement as to sentence and. if he does, it
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seems obvious tha t counsel will not risk the ire of the judge by engaging in w hat  
would be a fru itle ss prac tice  in bis court. All the judge must do is (1) ensure  
tha t any agreement that  has been made be disclosed in open court and (2) if there 
is an agreement, clearly indic ate to the defe ndant what his position is with 
respect to such agreement.

In the situation where  plea negot iations resu lt in an agreement to reduce the 
charge or drop some oth er pending charges , the re is cur ren t controversy as to 
whether the  judge can refuse to concur, thus  requ iring  the prosecution to pro
ceed fo r the more serious charge  or for severa l charges . The proposed rule  does 
not atte mpt to resolve th is  issue, which is now in the process of litigation  in 
the Court of Appeals for  the Fifth Circuit . See also United, Sta tes  v. Ammidoicn, 
497 F.2d 615 (D.C. Cir. 1673). The ma tte r may ultim ately have to be resolved 
by the United States Supreme Court, involving, as it does, an important con
stitu tional separation-of-powers question. See rule 48 which indica tes tha t a 
dismissal  can be “by leave of cour t.” Apparently thi s phrase was added by the 
Supreme Court  when it approved the rules  subm itted  to it in the mid-19l9s. 
See Orfleld, Criminal Procedure Under the Federal  Rules §§ 48:17-48 :20 (1967).

Even if it is decided that  the judge lacks author ity  to refuse to allow a 
charge to be reduced or additional charges to be diopped. there  is nonethe less 
value in requiring th at  the prosecutor's agreement  be made a ma tter of record. 
The agreement may raise an issue of the voluntar ines s of the  plea under sub
division (d). The record is also helpful in the  event of a late r claim by the 
defen dant that  a promise was made which was not fulfilled by the prosecutor.

In those dis tric ts where it is the  custom to accept a sentence recommenda
tion from the  prosecutor, the amendm ents estab lish a procedure whereby The 
defendant may have placed upon the record in advance of his plea wha t that  
recommendation will be and either  an acceptance of tha t recommendation by 
the judge or a reject ion and a caution  that  if he pers ists  in liis plea the  sentence 
may be higher than recommended. But in those dis tric ts where it is estab lished 
practice not to accept a sentence recommendation from the prosecutor, this prac
tice may continue without violating the rule. If a judge makes it clea r tha t lie 
will continue  the  prac tice of not receiving a specific sentence recommendation 
from the atto rney lor  the government, then quite  obviously plea negot iations 
will continue to be limited to mat ters  othe r than  sentence recommendations. 
Indeed, there is authority  indica ting tha t plea negotiations as to sentence would 
be im proper under  such circumstances;  cf. Dillon v. United States, 397 F.2d 445 
(9th  Cir. 1972) (prosecu tor's  promise to recommend a lenient sentence if the 
judge asked him for a recommendation was “wholly illuso ry” where prosecu
tor knew judge never  asked) .

The judge is unde r no obligation to commit himself, at the time of the  plea, 
to sentence in accordance with the prosecutor’s recommendation. Rather, pur
suant to subdivision (e )( 4) the judge may instead  advise the defendan t that  
he is not bound by the  recommendation and th at  consequently if the defe ndant 
pers ists  in his plea he may receive a less favorable disposition than was recom
mended. In the past , guilty plea defendan ts have often not received thi s warn
ing and, as a consequence, have late r tried  to offset the ir plea on the ground 
tha t they did not get the  sentence which they had been promised.

In those dis tric ts in which the judge allows counsel to reach a plea agree 
ment involving an agreement as to proper sentence, the rule will requ ire the 
judge to make the agreem ent a ma tter of record. In this situation  the judge will 
then be called upon to eith er concur with the agreed-upon sentence or. if he 
does not  concur, so inform the defendant and afford him an opportunity to w ith
draw his plea. Again it must be stressed that  the pract ice can be engaged in 
only if the judge, the prosecutor, and the defendant all agree.

In testimony before the  subcommittee a question has also been raised con
cerning subdvision (c ), which specifies those matters about which the court 
must advise the  defemlant before a plea of guilty is accepted. The proposed 
amendment requ ires th at  the defendant be advised concerning (1) the nature 
of the  charge, (2) the mandatory minimum pena lty (if  any) and the maximum 
possible penalty , (3) the fact that  the  defe ndant has the righ t to plead not 
guilty,  or to persist  in the  plea if it lias already  been made, and (4) the fac t 
that  if he pleads guilty  or nolo contendere there will not be a furth er tri al of 
any kind, so that  by so pleading he waives the  righ t to a tria l. It  has been 
suggested that  subdivision (c) be expanded to encompass a full stateme nt of 
rights  waived, at  least those enumerated in Boyk in v. Alabama, 395 U.S. 238
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(1969) (the privilege aga inst self-incrimina tion, the  righ t to tri al by jury, and 
the right to confront  one's accusers), and perhaps others as  well.

Although this  is a ma tte r upon which there may be a reasonable difference 
of opinion, ther e is much to be said for the formula set out in proposed sub
division (c) . At the  outset, it must be noted that  Boykin does not hold that  a 
specific warn ing of these rights is constitutional ly required . The court merely 
held tha t a waiver of such rights could not be presumed from a completely silen t 
reeonl and has subsequently upheld guilty pleas which were entered without 
such warnings. See footnote 3 in North Carolina v. Alford , 400 U.S. 25 (1970). 
This is not to say, of course, that  the rule should not require any more tha n 
is compelled by due process. The more fundamental point is t ha t the advice given 
to the defendant at  the  time of his plea, in terms  of its length and cha rac ter,  
should be sta ted  in a way which will be most meaningful to the defen dant.  
Boy kin  mentions but three cons titutional  righ ts, but there  are  a great many 
more which are  waived by a plea of guilty. See United Sta tes  v. Frontero , 452 
F.2d 496 (5th Cir. 1971). It is to be doubted that  a litany  of all these righ ts 
would be meaningful to the  typical defendant.

In view of the Advisory Committee it is not desirable to mandate  a judge to 
go through a long ri tua l which tends to get automat ic and routine. Rather , with in 
the limits allowed by law, a judge should be given flexibility  to accomplish the  
objective of the rule, namely, tha t of ensur ing that  the defendant is making an 
informed plea. In almost all cases, defendan ts are represented by counsel who 
should share with the judge  the responsibility  for informing the defendant of 
the consequences of his action. In the event that  a judge, in an individual case, 
fails  to inform a defe ndant of an imp orta nt consequence of his plea, there is 
opportunity to raise the issue in the court of appeals. There  is nothing in the 
rule, as proposed, which prevents the judge from adding other advice in appro
priate  cases. Indeed, the advisory committee note stat es : “Wha t is required, in 
this respect, to conform to Boykin is left  to future  case-law development.”

Proposed subdivision (c) is intended to ensure that  the defendant is informed  
of his constitu tional rights  in a meaningful ra ther  than abs tract way. For 
example, to say that  the plea of guilty constitu tes a waiver  of the privilege 
against self-incrimination might not even be ful ly unders tood by a person trained  
in the law. It. is the act of pleading guilty  which is incrimina tory,  and thus it is 
much more meaningful to advise the defe ndant that  he has a righ t not to make 
such a plea. Similarly experience h as shown th at  some defendants, if merely told 
they are  waiving the ir right to jury tria l, will conclude tha t some sort of tri al 
without, a jury will he held, and thus it is bett er to tell the defendant that  if 
there  is a plea of guilty there will not be a tri al  of any kind.

Rule 419 of the Federal Rules of Evidence is inconsistent with proposed rule 
11 (e )(6) . Rule 419 provides that, i t may be superseded by an  amendment to the 
Federal Rules of Criminal Procedure. In our view the rule 11(e) (6) proposal is 
preferable  to rule 419 of the Federal Rules  of Evidence. The la tte r would allow’ 
the introduction of stat eme nts made at. a rule  11 proceeding if introduced for 
purposes of impeachment or in a prosecution for perjury . Effective arguments 
can be made in b ehalf  of both approaches. Evidence rule  419 prevents a de fendant 
from making false stat eme nts in court withou t having to suffer the  consequences 
of tha t action. Subdivision  (e) (6) of this rule  will hopefully produce full dis
closure by a defe ndant without  fear that  he will la te r have his state men ts used 
aga inst him. The risk  crea ted by Evidence rule  419 is that  counsel will avoid 
having his client  make statements, thus defeating  the  prim ary objective of rule 
11 which is to encourage complete openness on the pa rt of the defendan t who 
pleads guilty.

One final observat ion is in order. The amendments  to rule 11, ns noted earli er, 
take accoun t of the long-standing practice whereby many federal  criminal cases 
are  disposed of upon a plea of guilty, often as a consequence of plea negotiations. 
The amendm ents do not undertake to abolish this practice;  rather , they atte mpt 
to give it  visibi lity and to subject it to meaningful control. This is the same 
approach which has  been followed in the several law reform efforts of th e Ameri
can Bar  Association, the  American Law Ins titu te, and  the National Conference 
of Commissioners on Uniform State Laws, cited earl ier. It  is no teworthy th at  in 
testimony before and  communications to the subcommittee by those involved in 
federa l criminal jus tice  as judges, prosecu tors, and defense counsel, there has  
been general agreemen t with this basic approach. However, it is sometimes

I
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as su m ed  by those no t in tim at el y  inv olved in  tli e working s of  th e cr im in al  pro cess  
th a t it  wo uld  be bet te r if  th ere  were no plea  ne go tiat io ns  an d if  cr im in al  tr ia ls  
we re  th e ru le  ra th e r th an  th e ex ce pt ion.  F or ex am ple,  a re ce nt ed itori al  in  a 
m aj or  m et ro po li ta n ne w sp ap er  ob ject ed  to  th e prop osed  ru le  11 am en dm en ts  
be ca use “the  qu es tio na bl e pr oc es s of  plea  bar ga in in g in th e fe der al  co urt s wi ll 
bec ome a fo rm al ized  pr oc ed ur e, ” th er eb y su bst it u ting  “a dm in is tr a ti ve det er m in a
tio n of guil t fo r th e nor m al  co nst it u ti onal pr oc ed ur es  de sign ed  to pr ot ec t th e 
ac cu sed an d to arr iv e  a t a ju dgem en t ba sed on th e ev iden ce .”

Th e as su m pt io n th a t th e quali ty  of cr im in al  ju st ic e wo uld  be en ha nc ed  if  tr ia ls  
were th e “n or m al ” pr oc ed ur e is  in  er ro r.  Th e mo st obvio us  po in t is  th a t cr im in al  
ca se s m us t be pr om pt ly  di sp os ed  of  w ith  th e ju di ci al , pr os ec ut or ia l, an d o th er 
re so ur ce s wh ich  are  av ai la bl e.  A lth ou gh  th e pr es su re s of  th e do ck et  may  var y in  
di ff er en t part s of  th e co un try,  th er e is  no do ub t bu t th a t thos e ca se s wh ich  ar e  
to  be tr ie d  ca n be br oug ht to  tr ia l pr om pt ly  only if  th e m ajo ri ty  of  de fe nd an ts  
ele ct  not to go to tr ia l.  T hi s as pe ct  of  th e pro ble m has  ta ke n on even gre at er  
sig ni fic an ce  with  th e  re cen t en ac tm en t of  P.L.  93-619 , th e “Sp eedy  T ri al Act of 
1974."  B ut mo re is invo lved  th an  adm in is tr a ti ve conven ien ce  an d nee d. As st a te d  
in  Enk er , Per sp ec tiv es  on P le a B ar ga in in g,  ap pe ar in g in  th e Tas k Fo rce R eport : 
The  C ou rts 112 (T he  P re si den t' s Co mm iss ion  on La w Enf or ce m en t an d Adm in
is tr a ti on  of  Ju st ic e,  1967 ) :

B ut th e re  are  o th er re as on s to m ain ta in  a  hi gh  pr op or tio n of  gu ilt y pl ea s an d 
a low  pr op or tio n of  tr ia ls . To  su gg es t the le ast  im port an t of  th es e fir st,  a su b
s ta n ti a l in cr ea se  in cr im in al  tr ia ls  wo uld en ta il  an  e qu al ly  su bst an ti a l in cr ea se  in  
th e bu rd en  of ju ry  duty  on ci tiz en s.  Ma ny ci tiz en s pre fe r to av oid ju ry  serv ice  
be ca us e it  in te rf ere s w ith  th eir  pri vate  an d bu sine ss  liv es.  Wou ld a di sp ro po r
ti onate  in cr ea se  in th is  bur de n pr od uc e re se nt m en t again st  or  a sens e of  a li en a
tion  from  th e cr im in al  proc es s th a t m ig ht  be di re ct ed  ag ai nst  def en da nt s an d 
mak e o th er “p ro -d ef en da nt ” re fo rm s les s po lit ic al ly  ac ce pt ab le? Pr ob ab ly  th e best 
th a t we ca n say is th a t we do  no t know  th e an sw er  to  th is  q ue st ion,  bu t it  shou ld  
ca us e us  to pa us e be fo re  th ro w in g adm in is tr a ti ve co ns id er at io ns  to  the winds.

M ax im iz at io n of  ad ju dic at io n  by tr ia l ma y ac tu ally  re su lt  in  mo re  in ac cu ra te  
ve rd ic ts . So long as  tr ia ls  a re  th e ex ce pt ion ra th e r th an  th e ru le  an d are  lim ite d,  
by  an d la rg e,  to  ca ses in  wh ich  th e de fe ns e of fe rs a su bst an ti a l ba si s fo r co nt es t
ing th e pr os ec ut or 's al le ga tion s,  th e  defe ndan t’s pr es um pt io n of  inn ocence  an d 
th e re qu irem en t of  p ro of  beyond a re as on ab le  d ou bt  a re  like ly  to re m ai n mea ning 
fu l to  a ju ry . Th e ve ry  fa c t th a t th e def en dan t co nt es ts  th e ch ar ge s im presse s 
up on  th e ju ro rs  th e se riou sn es s of  th e ir  del ib er at io ns  an d th e ne ed  to keep an  
open mind abou t, th e ev ide nc e am i to  a pp ro ac h th e t es tim on y of ac cu sing  w itn es se s 
w ith cri ti cal ca re  an d per ha ps  even  a de gree  of  sk ep tic ism . I f  co nt es t become s 
ro ut in e,  ju ro rs  may  lik ely  d ir ect th e ir  sk ep tic ism  a t th e  de fens e. Pro se cu to rs  
too  re ad ily  ap ply th e ov eral l, an d ov erwhe lm ing,  s ta ti st ic a l pro ba bi li ty  of  gui lt  
to  in di vi du al  ca se s;  we do no t w an t ju ro rs  to  do th e same.  I t mak es  som e sen se,  
th en , to  sc re en  ou t thos e ca se s whe re  th er e is  no  re al dis pute  and en co urag e 
th e ir  di sp os iti on  by plea , leav in g fo r tr ia l to th e ex te nt po ss ible on ly thos e ca ses 
whe re  th er e ex is ts  a re al  ba sis fo r di sp ut e.

RUL E 12 — PLEADINGS AXI) MOT IONS BEFORE TR IA L;  DEFEN SES  AND OBJE CTIONS

The  ch an ge s pro posed in  ru le  12 a re  de sig ne d to en co ur ag e th e  re so lu tio n of 
a max im um  nu mbe r of is su es  p ri or to  tr ia l.  Thi s is th e reco m men da tio n of th e 
Amer ican  B ar  Asso cia tio n S ta ndard s on Crim inal  Ju st ic e  an d is  th e  tr en d of 
ju d ic ia l de cis ions  in mo st ju ri sd ic tion s.

Ther e ha ve  bee n qu es tio ns  ra is ed  as  to  w he th er  one  ca n ra is e ob ject ions  or  
re qu es t di sc ov ery ea rly in  th e proc ee ding s wh ich  may, in som e ca ses, ta ke place 
be fo re  a U ni ted S ta te s m agis tr a te  wh o lack s ju ri sd ic tion to  tr y  off enses  ca rr yin g 
a pe na lty of  ov er  one ye ar . A lth ou gh  th e  ru le  may  not be ex pl ic it , it  see ms  
cl ea r by it s co nt ex t th a t if ap pl ie s on lj’ to  proc ee ding s in  th e tr ia l co ur t. Thi s 
is  cl ea rly  im pl ied in ru le  12 (c ) which  in di ca te s th a t th e  co urt  may  se t a tim e 
fo r th e  m ak in g of  p re tr ia l mot ions  a t th e  arr aig nm ent or as soo n th ere aft e r as  
is pr ac ti ca bl e.  N ot hing  in ru le  12 is de sig ne d,  th er ef or e,  to  ch an ge  ex is ting  
pra cti ce  which  prec lude s th e mak in g of  p re tr ia l mo tio ns , su ch  as  mot ions  to  
su pp re ss , in  in it ia l proc ee ding s be fo re  th e m ag is tr at e p ri o r to  th e ca se  be ing  
bound ov er  t o th e tr ia l co ur t.



214

BULE 12 .1— NOTICE OF ALIBI

Pr oposed  ru le  12.1 wi ll ch an ge  ex is ting  pr ac ti ce  in th a t it wi ll, if  ad op ted,  
re qu ire th e de fe nd an t to giv e pre tr ia l no tic e of hi s in te n t to rel y upon  an  al ib i 
de fen se.  Th e ad vi so ry  co mmitt ee  no te  ex pla in s th e ob ject ives  of  the prop osed  
rul e.

The re  ha ve  bee n ob ject ions  to proposed ru le  12.1. Some  of  th e ob ject ions  ass ert  
th a t th e pro posed ru le  i s un co ns ti tu tion al . In  th e vie w of  the Ad vis ory Co mm ittee , 
do ub ts as  to th e co nst itu tional ity  were  re so lved  by W ill ia m s v. F lo ri da.  399 
U.S. 78 (19 70). O th er  ob ject ions  ar e  ba sed upon  th e as se rt io n  th a t to  re qu ir e pr e
tr ia l no tic e of  al ib i is u n fa ir  to the de fe nd an t, be ca us e th e pr os ec ut io n has  a 
gr ea t de al more in  th e wa y of in ve st ig at iv e re so ur ce s an d wi ll th er ef ore  be 
fu rt her ad va nt ag ed . Thi s is a poli cy decis ion . It  is th e view of th e Adv iso ry  Com 
mitt ee  th a t it  is de si ra ble  to ha ve  as  fu ll p re tr ia l di scov ery as  is fe as ib le , an d 
th e no tic e of  al ib i re qui re m en t is  co ns is te nt  w ith  th is  ob jec tiv e. Fin al ly , som e 
ob jec tio ns  a re  ba sed on th e as se rt io n th a t th er e ma y be ex trem e si tu at io ns , suc h 
as  a co nspi racy  ca se , in wh ich  the ru le  wo uld  se riou sly di sa dvan ta ge th e pr os e
cu tio n if  m ul tipl e de fe nd an ts  we re al l to giv e no tic e of  th eir  in te nt io n to  rely 
upon  va riou s al ib is . In  th e un us ua l case, su bd iv is io n (f ) of  ru le  12.1 au th ori ze s 
th e co ur t to g ra n t an  ex ce pt ion to an y of  th e re qu ir em en ts  of th e ru le .

RULE 12 .2 — NOTICE OF DEFENSE BASED UPON MENTA L CONDITION

Thi s pro posed ru le  wo uld  br ing th e fe der al  sy stem  in to  comp lia nce w ith  th e 
pr ac tice  in  mo st st a te s whe re  it ha s lon g been th e re qu irem en t th a t a def en da nt  
ra is e th e de fens e of  in sa ni ty  by a spec ial  ple a p ri or to  tr ia l.  In  ca ses invo lv ing 
an  iss ue  of m en ta l co nd iti on , it is par ti cu la rl y  im port an t th a t th e issu e be ra is ed  
pri or to  tr ia l in  ord er to  en ab le  th e ne ce ss ar y p re tr ia l men ta l ex am in at io ns  an d 
p re tr ia l pre para ti ons to ta ke place.  In  th e vie w of th e Ad vis ory Co mm ittee , th e 
pro posed  ru le  r ep re se nts  d es irab le  p ra ct ic e a nd  is co ns ti tu tion al .

RULE 15— DEPOSITIONS

P re se nt ru le  15 au th or iz es  the ta kin g of de po si tion s on ly by a de fe nd an t.  
Und er  th e proposed  am en dm en t, th e co ur t ma y. upon  mo tion of ei th er  th e de 
fe ndan t or  th e go ve rnmen t, or de r a de po sit ion ta ken  wh en “due  to  th e spec ial  
ci rc um stan ce s of  th e ca se  it  is in th e in te re st  of  ju st ic e th a t th e  test im on y of a 
pros pe ct ive w itn es s of  a part y  be ta ke n an d pr es er ve d fo r us e a t tr ia l. ” Th e 
pr in ci pa l ob jec tiv e is tin* pre se rv at io n of ev ide nc e fo r us e a t tr ia l,  no t dis co ve ry  : 
a deposit ion ma y no t be t ak en  o f an ad ve rs e witn es s.

Mo st of  th e pe rson s or or ga ni za tion s who ha ve  co mmun ica ted with  or  giv en 
tes tiir ton y be fo re  th e su bc om mitt ee  ha ve  no t ex pr es se d an y ob ject ion to  th e 
proposed am en dm en t of  ru le  15. Cri tics  of th e am en dm en t ha ve  co nten de d th a t 
it  viol ates  th e def en dan t' s righ t to confr on ta ti on : th a t th e am en dm en t con
st it u te s a “b road  ex pa ns io n” of th e  ru le  so as  to  per m it  “unl im ited  de po si tio ns  
by the go ve rnmen t.”  whe reby  co ur t tr ia ls  ma y “ev olv e in to  sim ply re ad in g to 
th e ju ry  a cold , flat  st a te m ent” : or  th a t th e “spe cial  ci rc um st an ce s”  under  
wh ich  de po si tio ns  may  be ta ke n sho uld  be spell ed  ou t in  mo re  de ta il.

Th e un de rlyi ng  co nc ern of  th e cr it ic s— th a t it  is high ly  des irab le  th a t th e 
fa ct find er  in a cr im in al  ca se  be ab le to  ob serve the de mea no r of w itn es se s— is a 
le gi tim at e one.  B ut  th is  co nc ern has  ne ve r been deem ed  to  bar  th e ad mis sion  of  
al l hears ay ; see  ru le  804 o f  the Fed er al  Rules  of  Ev ide nce, re ce nt ly  en ac ted 
by Co ngres s in P.L.  93-595 . Exi st in g ride  15 per m it s th e us e of  a de po si tio n 
of  an  un av ai la bl e de fe ns e witn es s, an d th e am en dm en t me re ly  ma ke s th e same 
prov isi on  ns  to a w itn es s fo r the pr os ec ut ion,  wh ich  has  th e bu rd en  of  pr ov in g 
gu ilt  bey ond  a re as on ab le  doub t. See N at iona l Co nferen ce  o f  Co mmiss ione rs on 
Uniform  S ta te  La ws. I ’ni fo rm  Ru les of  Crim inal  Pr oc ed ur e,  ru le  4 3 1 (a )(3 ) 
(Approved D ra ft . 19741.  wh ich  als o per m its th e  ta k in g  of de po si tio ns  to  per
pe tu at e test im on y by both th e pr os ec ut ion an d th e de fen se .

Tt is no t co rrec t to  sa y th a t the am en dm en t of  ru le  15 is a “b road  ex pa ns io n” 
per m it ting  “u nl im ite d de po si tio ns .” A de no si tio n ta ken  in ac co rdan ce  w ith  ru le  
15 is no t bv v ir tu e of  th a t fa ct  alo ne  ad m ’s«ible.  R at her , the de po sit ion of  ei th er  
a pros ec ut ion or  a de fe ns e witn es s is ad m issibl e as  su bst an tive ev ide nc e owZo 
if  th a t w itn es s is “u nav ai la ble ” as  a w itn es s a t tr ia l.  U nav ai la bi li ty  is def ined 
in  am en de d ru le  15. an d th e de fin itio n is  es se ntial ly  th e  same as  th a t re ce nt ly
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adopted by Congress in rule 804(a) of the Federal  Rules of Evidence. Given 
Ibis limitation  upon the use of depositions and the  provision for cross-exam ina
tion at the time tin* deposition is taken , it seems clear tha t amended rule 13 
would not viola te the  right of confrontat ion. See California  v. Green, 390 L’.S. 
149 (1970).

It is important to note tha t the proposed amendment to rule 13 is a necessary 
concomitant to the proposed amendment to rule IB providing  for defense dis
covery of a list  of the names and addresses of witnesses the government intends 
to call at  tria l. As emphasized in the advisory committee note to rule IB: “A 
principal argumen t aga ins t disclosure  of the  iden tity of witnesses  prio r to tri al 
has been the dang er to the witness, his being subjected eith er to physical harm 
or to threats designed to make the witness unavailab le or to influence him to 
change his testimony. . . . [The purpose of the provision for takin g the  deposi
tion o f a prosecution witness] is to make pre trial disclosure possible and at the 
same time to minimize any inducement to use improper means to force the wit 
ness eith er to not show up or to change his testimony before a ju ry.”

As for the language in the amendment which provides  tha t tin* court may gran t 
a deposition motion when “due to the special  circumstances of the case it is in 
the inte rest  of just ice that  the testimony of a prospect ive witness  of a par ty be 
taken and preserved for use at  trial, ” it  is necessarily somewhat general . The 
court must be f ree to take account of the unique circumstances of the individual 
case, a ll of which canno t be captured in a predeterm ined verbal formula. Clearly, 
as stressed in the adviso ry committee note, the cour t will consider whether the 
deposition will exped ite rath er than delay ma tte rs and whether or not there 
exists facts suggesting the future  unavailability  of  the witness.

RUL E 1C— DISCOVERY AND INS PECTION

The proposed amendment to rule IB gives greater  discovery to both the prose 
cution ami the  defense. Subdivision (a)  provides that  upon request of the de
fend ant the government shall disclose : prior stateme nts of the  def end ant ; the  
defendan t's pri or criminal rec ord : documents and tangib le objects which are  
mate rial,  are  intended for use by the government as evidence in chief  a t trial,  or 
where obtained from or belong to the de fendan t; repor ts of ce rtain exam inations 
and tes ts;  and  a list  of the names and addresses of government witnesses. Sub
division (b) provides that  upon request of the government the defe ndant shall 
disclose : documents and  tangible objects the  defe ndant inten ds to intro duce as 
evidence in ch ief a t t r ia l; rep orts of exam inations and  te sts the  defendant intends 
to introduce as evidence in chief at  the  tr ia l; and a list of the names  and ad
dresses of witnesses the  defen dant inten ds to call. The underlying  thesis of the 
proposed amendment—th at  broader discovery by both the defense and the prose
cution will con tribu te to the fai r and efficient admin istratio n of criminal jus tice  
by aiding in informed plea negotiations, by minimizing, the undesirab le effect of 
surprise at  trial,  and by otherwise contributing to an accu rate  determination of 
the issue of guilt  or innocence—is endorsed in many c urrent  laws reform efforts. 
See ABA Standa rds  Rela ting to Discovery and Procedure  Before Trial (Ap
proved Draft, 1970) ; National Conference of Commissioners  on Uniform Sta te 
Taws, Uniform Rules of Criminal Procedure, ar t. IV (Approved Dra ft, 1974) : 
Nationa l Advisory Commission on Criminal Jus tice Standards and Goals, Courts  
standard 4.9 (1973).

With respect to disclosure by the government, the  concern most frequent ly 
expressed by those who have testified before  or communicated with the subcom
mittee  rela tes to proposed subdivision (a)  (1) (E ),  which provides for disclosure 
upon request of a wr itte n list  of the names and addresses of “all government w it
nesses which the  atto rney for the government intends  to call in the presenta tion 
of the case in chief.” The fear is that  the disclosure of the iden tity of witnesses 
prio r to tri al will expose those witnesses to danger from persons  who would 
wish to make the  witnesses unavaila ble or to influence them to change  the ir 
testimony.

As the  advisory committee note indicates, the committee has not been unmind
ful of this  concern. But  the  committee  is nonetheless  of the view th at  the  pro
posed amendment is justified, for disclosure of the names and addresses of gov
ernment witnesses is often  criti cal to defense  counsel’s efforts to investigate his 
client ’s case or otherwise  to provide  effective representation. There  is no reason 
to believe t ha t risk  to government witnesses is sucli a common occurrence as to
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jus tify  a genera l rule  aga ins t disclosure, as is atte ste d to by the fact that  nearl y 
half of the sta tes  h ave provide d by rule or sta tu te  fo r disclosure to the defe ndant 
o f the witnesses  to be called agai nst him. .Moreover, the rules provide two pro
cedures  which the  governm ent may u tilize  when it is believed that  disclos ure will 
crea te a risk  of harm to the  witness. One is to make the pre tria l disclosure and 
then  take the  deposition of the disclosed witness, as specifically provided for 
in subdivision ( a ) ( 1 ) ( E ) ,  which should subs tant ially minimize the inducement 
to use improper means to cause the witness to absent himse lf or to change  his 
testimony. The othe r is provided  for in subdivision (d ) (1 ) ,  which perm its the 
court  to deny, res tric t, or defer discovery upon a sufficient showing, which may 
be made in writ ing  to the judge  alone. Thus, a protec tive order  would be a ppro
pri ate  where  there is reason to believe t ha t a witne ss would be s ubjec t to physi
cal o r economic harm  if his  ide ntity  is revealed.

Some concern has  been expressed with respect  to th at  pa rt of subdivis ion (a )
(1 ) (C ) which provides th at  upon request of the  defen dant the governm ent is to •
disclose to him those documents and tangible objects “which are  ma teri al to the
prep arat ion of his defense.” The suggestion has been made th at  only the  defen d
ant knows what is material to his defense, and th at  therefor e the  defe ndan t 
should be r equired  to par ticu larize the  m ater ials  to be discovered. But  this al te r
nativ e is impract icable, for a defendant cann ot par ticu lari ze ma teri als  which 
he does not know exis t.

With respect to disclosure by the defen dant, some have objected th at  there 
does not exis t parity between the prosecution and defense and  th at  therefo re 
disclosure should be required of the  prosecution but not of the defen dant. But, 
while it may well be th at  a reasonable difference of opinion might  exis t on this  
point, it must be stres sed th at  discovery by the  g overnm ent is a pa rt of exist ing 
rule  16. The principal th ru st of th e proposed amendmen t i s th at  it  gives the right 
of discovery to the  governm ent independently of a pri or reque st for discovery 
by the defendant. As the  advisory committe e note  indica tes, the  committe e “is 
of the view th at  an independ ent rig ht of discovery for  both the defe ndant and 
the government  is likely to contri bute to both effective and fa ir  a dm inistra tion.”

On th e whole, th e Advisory Committee is of the  view th at  the  safe guards built  
into rule 16 a re adeq uate  to prevent abuse of the  rule. Making pre tria l disclosure 
the  resp onsibi lity of the partie s will take the  obvious and rout ine discovery prac 
tices out of the courtroom, thu s saving impor tan t judicia l time. In the  contested  
situa tion, the judi cial  discretion to gra nt a prote ctive  order will control aga inst 
abuse by one p arty or the  other. As proposed, the  rule is consis tent with  the  i n
novative “omnibus hea ring” pract ice now being used in a number of dis trict 
courts.

RULE 17 — SUBPOENA

The proposed amendment to rule  17 (f ) (2 ) provid es that  the witness whose 
deposition is to be taken may be required by subpoena  to atte nd at  any place 
design ated by the  tri al  court . The purpose is to confe r upon the cour t discretion 
over the  place at  which the deposition is to be take n, similar to th at  provided 
in civil cases by Civil rule  4 5 (d ) (2 ).  Ther e has  been concern th at  this  will im
pose an undue burde n upon defense counsel who are often inadequate ly com
pensate d. However, there is no reason to believe th at  the  discret ion given the 
judge will be exercised  in a way which will be unmin dful of the  need to prote ct *
defense counsel aga inst unreas onable de mands upon h is time.

RULE 32 — SEN TENCE AND JUD GM ENT

The ma jor  change is in the  re quirem ent th at  the presen tence repo rt be disclosed 
to the defe ndant and his counsel. This proposed change  reflects the prac tical ly 
unanim ous opinion on the p ar t of a range  of organiza tions inc luding the American 
Law Ins titu te, the  Amer ican Bar  Association, the  Commission on Uniform State 
Laws, various pres iden tial  commissions, and almo st every group th at  has  given 
consideration to the  issue. In the increasing numbe r of st ates which have required 
disclosure, the  unifo rm consensus is th at  the requirement is both fa ir  and 
workable.

Some concern is expre ssed tha t the rule does not assu re a defe ndant of the 
opportunity of a hear ing in the event th at  he claims there  are  erro rs of fac t in
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the presentenee repor t. Experie nce in a numbe r of jurisdict ions  h as demo nstra ted 
th at  thi s degree of form ality in procedure is not required;  th at  differences can 
and are  usually  resolved by discussion with  the probation oflicer who prepared  
the presentence repor t. In the unusual  case when thi s cannot be done, the judge 
has discretion to tak e appropr iate steps to resolve the dispute.

RULE 43 — PRESENCE OF TII E  DEFENDAN T

The proposed amendment to rule 43 is designed to reflect Illinois  v. Allen, 397 
U.S. 337 (197 0) , where in the court held th at  one co nsti tutio nally  permissible way 
for a tri al  judge to handle  an obstrepei’ous defe nda nt Is to “take him out of the 
courtroom unti l he promises to conduct himse lf prope rly.” In its present form, 
rule 43 limits tri al  in absentia to situ atio ns in which ther e is a “volu ntary 
absence aft er the tri al has  commenced,” which migh t be c onstrue d as precluding 
a federal judge from taki ng the action held cons titu tion ally  p ermissible in Allen.

The great majority of persons or organizations  which have given testim ony 
before or communica ted with the subcommittee have voiced no objection to this 
amendment. In a few instances, the objection has been made th at  the proposed 
amendment does not incorp orate every thing which is said in Allen with  respect 
to precisely when a defe ndan t may be excluded from the courtroom —for example, 
th at  a prio r warning may be appro priate , or th at  a defendan t may regain his 
right to be present by manif esting  his willingness to conduct himself properly .

It  is true th at  the  amendment to rule 43 does not tre at  such mat ters , but this 
is so by choice ra th er  tha n oversight. As the advisory committee  note indica tes: 
“The decision in Allen makes no attempt  to spell out sta nda rds  to guide a judge 
in selecting the app rop riat e method to ensure decorum in the courtro om and 
there  is no attem pt to do so in the revision of the rule. ” Because the difficult 
question of when the constitu tional righ t to be pres ent must  give way to the 
intere st in an orderly tri al  will of necessity requ ire furth er atte ntio n from the 
courts, it is app ropriate th at  the rule merely recognize the authority  of the  judg e 
to exclude the defe ndan t in those circumstan ces which the Supreme Cour t or 
lower federal courts may subsequently identi fy. The amendm ent is cautiously  
stat ed in terms  of when the defen dant “engages in conduct which is such as to 
jus tify  his being excluded,” and thus  is not subj ect to being read as an effort to 
permit exclusion beyond t ha t deemed permissible  unde r Allen and its  progeny.

Supplemental Statement of J. Edward Lumbard, Senior U.S. Circuit J udge, 
April 7, 1975

This  statement , in suppo rt of the proposed amend ments  to the  Fede ral Rules 
of Criminal  Procedure and which supplements testimony given before thi s Sub
committee on September 17, 1974 and March 2G, 1975 on behalf of the Advisory 
Committee on the Criminal Rules, will be l imited  to two over-all con sid era tions: 
(1 ) the need to adopt  measures which make crim inal proceedings more speedy 
and efficient: and (2 ) the  need Io e ntr ust  the  application of the standa rds  in the 
proposed rules to the discretion  o f the trial judge, ra th er  than to the prosecutor. 

I

An imp orta nt consid eratio n with respect  to the proposed amendm ents to the 
discovery provisions of the criminal rules  (Ru les  12.1. 12.2, 15 a nd 1G) is the pa rt 
they may play in reducin g court time spent on criminal cases by incre asing  the 
number  of dispositions witho ut tri al  and shor tenin g the  time required to try  
crim inal cases.

Criminal  trials  now consume over twice as much time  a s they did in 19G2. The 
bulk of this  increa se is due to the doubling of the numbe r of federal criminal 
tri als  since 19G2: the re were 7,GOO criminal tri al s in 1974, as opposed to 3,788 
crim inal tri als  in 1962. The increased  number of tri als  is the produ ct of an 
increase of appr oxim ately  fort y percent  in the number of crimin al cases brought 
and disposed of annually,  as well as an increase in the percenta ge of crimin al 
cases in which the  defendan ts plead not guilt y and a tri al is required to dispose 
of the case. In fiscal yea r 19G2, when 30,013 crim inal cases were terminated, only
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12.6 percent of the cases (3,788) went to tr ia l;  in fiscal year  1974 there were 
41,520 crimina l cases terminated, of which 18.3 percent, or 7,600 cases, r equired a 
tria l. (See Appendix A for the annual figures from 1962 through 1974.)

Not only has the number of tri als  more tha n doubled, hut the length of in
dividua l tria ls has increased as well. For  example, the percentage of criminal 
tria ls lasting four or more days in 3965 was 14.8 percent (figures from 1902 
through 1904 are  not included in the Adm inist rativ e Office's Annual Reports for 
those yea rs) , while in 1974, 17.3 percent of criminal cases lasted at  least four  
days. (See Appendix B for annual figures from 1965 through 1974.) Moreover, in 
fiscal year  1974 there  was a sudden increase in the number of criminal tri als  
lasting  twenty or more days. There  were 53 such trial s, taking 1,707 t ria l days, 
in 1974. There were only 31 such tri als  in 1973, and only 12 in 1970. (See Appendix 
C for annual figures from 1902 through 1974.)

As the time consumed by federal crim inal tri al s has doubled since 1902, the 
complement of dis trict judgeships has  increased from only 302 in 1962, to 400 
today—the las t increase having take n effect on Jun e 2, 1970. Thus federa l dis
trict cour t judges have been spending an increasin g proportion of the ir time on 
federal criminal mat ters . In addit ion, Rule 50(b) of the Federal Rules  of 
Criminal Procedure (which became effective in October 1972) man date s that  
dis tric t courts  give pref erred attention to criminal business and requ ires them to 
implement plans for tin* prompt disposit ion of criminal cases; as a res ult  civil 
litiga tion has suffered increas ing delays. The Speedy Tria l Act of 1974, Pub. L. 
93-619, 88 Stat. 2076, which imposes even s tricte r requi rements for prompt dispo
sition of criminal cases, will intens ify the effect of  Rule 50(b).

Besides the  doubling  of the number  of tri al  days spent on criminal cases, fed
eral court s have  also had to spend considerably more time on p retri al hearings. 
Federal court  decisions, notably those of the Supreme Court in Miranda  v. United 
Staten. 384 U.S. 436 (1966), and United Staten v. Wade, 388 U.S. 218 (1967), have 
adtled new are as for pretria l examination . Moreover, along with the increase in 
questions to litigate, the  availability  of paid counsel for indigent defendan ts has 
also increased. Since the  passage in 1964 of the Criminal Jus tice  Act, 18 U.S.C. 
§ 3006A, counsel have been paid from government funds to represen t indigent 
defendan ts in the gre at majority of criminal cases. In large metropol itan courts, 
counsel appointed under the Criminal Just ice  Act are  believed to represen t over 
70% of the  defen dants in criminal cases. This provision for paid represen tation 
has  contributed significant ly to the increasing number of cr iminal tria ls, as well 
as p ret ria l motions.

The Advisory Committee believes that  the  avai labi lity  and use of broa der dis
covery u nder tiie proposals to amend Rules 15 and 16, and under proposed Rules 
12.1 and 12.2, will provide a substan tial  impetus toward ear lier  and fa ire r dispo
sitions of crim inal cases.

For example, broa der and ear lier  discovery before trial not only enables coun
sel b ette r to prep are his client ’s case; it also advises counsel what the  defendan t 
faces in standing tri al and i>ermits a more accu rate evaluation of the  f acto rs to be 
weighed in considering a disposition of the  charges withou t tria l. Defense coun
sel art* seldom adequately  informed by those whom they defend, with  the  resu lt 
that  many cases are  tried which need not be, and many pleas of guil ty are  not 
entered until much time and effort has  been expended and tri al s have been 
commenced.

Those judg es who alrea dy employ such discovery practices as are  contained in 
proposal Rules 15 and 16 in the criminal cases they handle  are  convinced tha t 
considerable time is served by such early  and broad disclosure.

The discovery provisions of proposed Rule 12.1 will simila rly tend to reduce 
the time spent by courts  on cr iminal  cases. As sta ted  in the  Advisory Committee’s 
note to this  rule  :

There  are  cases in which the iden tity  of defense witnesses may be known, but 
it may come as a surpris e to the government that  they intend to test ify as to an 
alibi and there may be no advance notice of the detai ls of the claimed alibi. The 
result often is an unnecessary inte rrup tion  and delay in the tri al to enable the 
government to conduct an appropriate investigation .
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Such interru ptions  not only delay and prolong  a tria l, but as they are  un
expected, and of differing duration, it is difficult for the court  to schedule other 
proceedings during such breaks.

Likewise  th e  ob ject ive of  Ru le 12.2 (n ot ice of  an  in sa nity de fe ns e)  is to  en ab le  
th e gove rnmen t to pre par e in ad va nc e to  mee t th is  issue . F ai lu re  to  giv e su ch  
no tic e of ten re su lt s in th e nec ess ity  fo r a co nt in ua nc e duri ng  tr ia l,  w ith  con se
qu en t di sr up tion  of  co ur t sch eduling .

I I

Much of th e co nc ern  ex pressed by th e D ep ar tm en t of Ju st ic e with  re sp ec t to 
the pro posed am en dm en ts  to Ru les  4. 9, 16 an d 32, is  based  on it s fe ar th a t th e 
d is tr ic t ju dg es  wi ll no t ex erc ise  th ei r di sc re tion  under  the ru les in th e pu bl ic 
in te re st . Th e Ad vis ory  Co mm ittee  is of  th e view th a t whe re  th e go ve rn m en t at
to rn ey s ar e pr ep ar ed  to,  an d do. ad vise  th e co ur t of  the fa ct s an d fa cto rs  winch 
ar e re leva nt  to th e ex erci se  of di sc re tio n,  th er e is fa r les s .ri sk  th a t su ch  di s
cr et io na ry  po wers wi ll be abuse d th an  th ere  is if  such  de cis ions  are  le ft  in th e 
ba nd s of  th e pros ec utor .

Reg arding  th e pro pos ed am en dm en ts to Rul e 4 an d Rule 9, we can ex jx 'ct  a 
fa ir e r ju dg m en t on the nee d to issu e a w arr an t ,if  t h a t decis ion  is mad e by a judg e,  
with  appr op ri at e ad vice  fro m the go ve rnmen t. Su re ly  it is hig hly un lik ely th a t 
an y ju dg e wo uld  re fu se  to  iss ue  a w arr an t w he re  th e ch ar ge  re la te s to  ba nk  
rob bery,  na rcot ics,  hi ja ck in g or  an y cr im e wh ich  sm ac ks  of  th e pr of es sion al  
cr im inal .

Likewise the ad mini str ati on  of th e discovery  pr ov is ions  (R ul e 15 an d Rul e 16) 
are  su bj ec t to th e sound disc re tio n of th e t ri a l ju dge (who ma y issu e pr ot ec tive  
or de rs  and de te rm in e when an d un de r w ha t ci rc um stan ce s in fo rm at io n mu st lie 
fu rn ishe d,  shou ld  th e go ve rnmen t inf orm th e ju dg e of  suc h a need. The  d is tr ic t 
ju dg es  ar e  keen ly  aw ar e of th e da ng er s in mak in g pre m at ure  di sc lo su re  w he re  
th is  may en da ng er  witn es ses or  the avai la bil ity  of  .ev idence . A co ns id erab le  
m aj or ity of fe de ra l tr ia l ju dg es  ha ve  se rv ed  us  pr os ec ut or s or  de fens e cou nse l, 
and ma ny  ha ve  exp er ie nc e as  both .

Th e Rule 32 prop os al  fo r fu ll di sc losu re  of  pr es en te nc e re port s si m ilar ly  con
ta in s a pro visio n au th or iz in g the d is tr ic t co ur t to  lim it the ex te nt  and tim e o f 
di sc losu re  of  ce rt ai n ite ms in a re po rt  upon  a pr op er  sho wing . Pr op os ed  Rule 
-32(c)  (3» ( A )- (B ) .

In  co ns ider ing it s prop osed  st andard s fo r th e ad m in is tr at io n  of cr im in al  ju s
tice , th e Am eri can B ar  Asso cia tio n co nf ro nt ed  tlie issu e ra ised  he re  by th e Ju st ic e 
D ep ar tm en t of w he th er  th e ex erci se  of  di sc re tion , par ti cu la rl y  re la ting to  di s
cov ery . shou ld  re st  w ith  th e pr os ec ut or  ra th e r th an  th e tr ia l co ur t. The  ABA  
proposals , li kaa lm ost  ev ery proposal fo r th e  im prov em en t of the adm in is tr at io n  
of  ju st ic e in rece nt  ye ar s,  ref lec t the det er m in at io n th at  the re sp on sibi lit y fo r 
such  de cis ion s is bett er ve ste d in th e tr ia l judg e.  In th e in trod uc tion  to  th e ABA 
Sta nd ar ds , Disco very an d Pr oc ed ur e Before T ri al , it  is st a te d :

It  ha s been ar gu ed  th a t,  with  th es e st andard s as a gu idel ine,  di sc re tio n to  
mak e or  with ho ld  di sc lo su re s shou ld  lie l ef t en ti re ly  to  t he pros ec utor , no t su bj ec t 
to .cou rt in te rv en tion  ex ce pt  wh ere  di sc lo su re  is a co nst itutional  re qu irem en t. As 
wi ll be ob served  in th e st an dar ds,  im proved  p re tr ia l processes wil l in la rg e 
mea su re  depend  on th e pr os ec ut or ’s in it ia ti ve in comp lying  with  th e st an dar ds.  
But  th e  u lt im at e re sp on sibi li ty  fo r the va lidity  of co nv ict ions  an d th e fa ir nes s 
an d effic iency of th e ju dic ia l pro ces s lie s w ith  th e co ur t, ns does re sp on sibi li ty  fo r 
th e ex erci se  of ju dg m en t ns  to the mer it of th e gr ou nd s fo r w ith ho ld ing di sc lo su re  
in a part ic u la r cas e. Ti ms one  of th e ce ntr al  fe a tu re s of  th is  re po rt  is th e a rt ic u 
la ti on  of th is  re sp on sibi li ty  of the co ur t fo r w hat tr an sp ir es in a cr im in al  ca se  
pr io r to  (a s wel l as  at  th e tim e of)  di sp os iti on . (Id.  a t 245)

Ou r prop os als ar e  based  lar ge ly  on th e ABA prop os als , as  tii e co mm en tary  t© 
th e  proposed  am en dm en ts  po in t out .

It  is tile co nv ict ion of  th e Ad vis ory  Co mmitt ee  th a t in or de r to ex pe di te  an d 
im pr ov e cr im in al  ju st ic e,  th e tr ia l ju dg e m us t ult im at el y siq ier vi se  th e wh ole  
pn x'es s, in clud ing ea ch  im{x*rtant st ep  tli er ein,  if  an y re al  im prov em en ts ar e  to 
re su lt .

50-473—75----- 15
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APPENDIX A

Disp os itio n 
o f crim in al 

cases
The  nu mbe r 

of  tr ia ls

T ria ls /
di sp os itio ns

(p erc en t)

1962.
196 3.
1964.
196 5.
1966.
1967.
196 8.
1969.
197 0.
1971.
1972.
197 3.
1974.

30 ,013 3,78 8 12. 6
31 ,546 3,8 65 12. 25
31 ,437 3,9 24 12. 5
32 ,078 3,87 2 12.1
30 ,644 4,4 10 14 .4
30 ,350 4,40 5 14 .5
31 ,349 5,53 3 17 .65
32 ,406 5, 563 17 ,2
36 ,819 6, 583 17 .9
39 ,582 7,45 6 18 .8
48 ,101 7,81 8 16 .25
43 ,456 8,571 19 .7
41 ,526 7,60 0 18 .3

No te: The above figures are  take n from  the annua l repo rts  of  the Direc to r of  th e Adm in is trat ive Office o f th e Un ited 
Sta tes  Courts, 1962 t hrough  1974, tables  C. 8 and D. 1.

APPENDIX B

Nu mbe r o f days—

Year tr ia ls < 1 1 2 3 4-9 10-19 2 0 +

1962............................................... 3,78 8 (>) (>) ( ') (>) ( ') 22
1963..............................________  3,865 ( ') (■) ( ') ( ') ( ') (■) 28
1964............................ .................. 3,9 24 (■) (■) (■) ( ') (>> (* ) 27
1965............................. .................  3,8 72 926 873 1,0 34 466 483 63 27
1966_____ _________ _______  4,4 10 1,135 951 1,1 65 575 503 62 19
1967.............................. 4,4 05 1,057 1,077 1,1 06 542 553 49 21
196 8.____ _________ .................  5,5 33 1,325 1,373 1,401 708 625 82 19
1969......................... ________  5,5 63 1,516 1.234 1,3 90 695 636 73 19
1 97 0.. ................. .. .................  6,5 83 1,860 1,614 1,615 738 680 64 12
1971.......... .................................... 7,4 56 2,0 96 1,678 1,7 35 937 891 93 26
1972............................. .................. 7,8 18 1,979 1,907 1,9 29 868 978 133 24
1973............................. .................. 8,571 2,1 54 1,893 2,1 49 1,071 1,128 145 31
1974........ ................... 7,6 00 1,909 1,501 1,8 92 980 1,128 137 53

> Figures  no t avail ab le in an nual  repo rt.

Note:  Figures  taken  f ro m the annual re port  o f the  Directo r o f t he  Adm in is trativ e  Office of  the  Un ited Sta tes  Co ur ts, 1962 
throug h 1974, table C. 8.

APPENDIX C

Total
Tria ls  tr ia l days

last ing consumed 
20 or  by such

Year mo re days tr ia ls

1962 .
1963 .
19 64 .
1965 .
19 66 .
19 67 .
1968 .
1969 .
19 70 .
1971 .
19 72 .
1973 .
19 74 .

22 706
28 1,067
27 1,038
27 882
19 719
21 i 591
19 552
19 603
12 420
26 ( ’ )
24 (»)
31 ( ’ )
53 1,76 7

1 For 20 cases on ly.
’  Figures  not av ail ab le from  annual  re por t of  the Adm in is trat ive Office, as ta b le  C- 9 om itted  fo r years  1971-73 .

No te:  Figures take n from  an nual  re por t of  the Di rector  of  th e Adm in is trative  Office of  the Un ited Sta tes  Co urts,  1962 
throug h 1974, tab les C-8 and C- 9.
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8TH CIRC UIT-PLEA  AGREEMENT PRACTICES PERMITTED

Reducing
charge

Dropping Recommend- 
counts ing punish

ment

Agreement on 
punishment

(1) (2) <3) (4>
Eastern dis tric t, Arkansas........ ......... .................... .........................  X
Western dis tric t, Arkansas .__ _
Eastern dis tric t, Missouri..............
Western dis tric t, Missou ri.............. .............................................................. X .....................
Northern dis tric t, Iowa________  " x
Southern dis tric t, lo wa.._ .” ” I I ” ” Z ” ..............................................  X
Dist rict , Minnesota................... - - - - - - - ................ . . . . . ......... ..
Dis tric t, Nebraska..........  .......................................................................... C
Distric t, North Dakota .........  X
Dis tric t, South Dakota  X

X
X
X
X
X
X
X
X
X
X

1 Will ut ilize  rule 11(e) when adopted.

Congress ok th e United States ,
Committee on th e J udiciary,

H ouse ok Representatives,
T, „ „ ,  Washington, D.C., March 18,1975.Pro f. F rank J . Remington ,
L niversi ti/ of  Wisconsin , Madison Law School,Madison, Wt«.

Dear !• rank : You know th at  th e Subcommittee is rapidly approach ing the  final stages of work on the Jud icia l Conference amendments  to the Federal Rules of  Criminal Procedure. They have  provoked considerable comment  and  some criticism, especial ly from the D epartment of Ju stice and United  Sta tes Attorneys.A number of the critic isms are  difficult to eva luate because the  Advisory Commit tee Note is s ilen t or extremely brief on the point. I am rais ing issues and a sking questions in this le tte r th at fall into  th at  category.
If  you can address some of these  point s in your testimony March  26, all the  better . If  you would rather do i t in writ ing,  th at  would be fine, although we will need the  answers before too much more time elapses.
I also look f orw ard  to answers to the  questions raise d ear lie r about proposed Rule 12(e ) and the  government’s r igh t to appea l pursuant  to 18 U.S.C. 3731, and proposed Rule 16 (a )(2)  rela ting  to the discoverability of a prosecutor’s work product.
Rule  4 and Rule 9.—The rati ona le behind  the  proposed change  in procedure from the issuance of a rre st w arr an ts to the issuance of summonses is  stil l not clear and, as you know, the Notes a re silent,  except for Judge Franke l’s art icle which applies to Rule 9. I t would be most helpful if you could give some tho ugh t to  w hat would con stitute  a “valid reaso n” for  a magis tra te or court to issue  an arr es t wa rra nt  in stead of a summons. That point would have to be made clea r eith er in the Rule o r in th e legis lative h istory .
Rule  11(e)  ( 2) .—The Rule, as proposed, requ ires the “plea agreement” to be disclosed in open court. There  seems to be confusion as to whether ju st  the terms of the agreement or the entire agreem ent, including justi fication, would be required to be disclosed in public. Several United  States Attorneys poin t out that  plea agreements often are  made to secure testimony. The public  identification of an inform ant will e ither discourage h im from becoming one or c reate a  p otentia l t hrea t to him. W hat  is you r opinion of inser ting the w ords “except fo r good cause shown” af ter the  words  “open court” to give the  court discretion to h ear p ar t or all  of the plea ba rgain in  camera?
Rule  11 (f ).—Wh at do you thin k of the recommendation that  a defe ndant be placed under oath at  the  time he plead s guil ty? The rationa le is th at  it would impress a defe ndant with the impo rtance and  significance o f w ha t he says  to the court. This also would go towards curing the  “cha rade” aspect s of cu rre nt gui lty 

plea procedures.
Rule 12(h).— The question of t iming of pre tria l motions and procedures  arises in severa l of the  proposed Rule changes. In this  Rule, several United Sta tes
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Attorneys believe tha t pre tria l motions should be allowed only a fte r the retu rn of 
an indictment. What would your reaction be to  including tha t requirement in Rule 12 (b )?

Rule 12.1.—The Advisory Committee Note sta tes  that  the  Judicia l Conference, 
at an ear lier  time , d isagreed on the  appropr iaten ess of whether the prosecutor or 
the defendant should ini tia te the operat ion of a notice of alibi rule. As you know, 
the Dis tric t of Columbia, as well as other jurisdictions, has  a rule  where the 
government ini tia tes  the  process to prevent its  being surp rised by an alibi 
defense. Why did the Judicial  Conference draf t a rule in which the  defe ndant 
ini tia tes  the process? The United States Attorney for the  Southern Distr ict  of 
New York, in a lengthy objection to the  Rule as proposed, poses what appears  to 
me to be very difficult hypothetica ls. What if all the  de fendants, in a complica ted 
conspiracy case, file an in tentio n to use an alibi? How can the  government possibly 
inform the defe ndants of the siieciflc “ time, date  and place at  which the offense 
is alleged to have been committed” without disclosing all of his proof? Wouldn’t 
it be wiser to formulate  a rule whereby the government  could choose not to pro tect 
itse lf against an alibi defense in cases  which are  no t appro pria te to the use of an 
alibi defense?

Rule  16(a ) (1 ) ( A).—The Judicial  Conference proposes that  corporate  defen
dan ts “may” be granted the discovery of the  gran d jur y testimony of its form er 
officers or employees. Although the Note cites  the  fac t tha t a Fif th Circuit, d is
tri ct  cour t In an an tit ru st case granted  such discovery by broadly interpreting 
existing Rule 16, I t offers no rationa le as to why this  precedent  should be writt en 
into the Rule. Several  United States Attorneys have  objected. Why, fo r example, 
should the grand jury  testimony of a former labor union official be avai lable  to 
other union officials who are indicted, along with the union itself, as a result of 
that  testimony? I don’t believe that  th e legal fiction tha t, in such a case, a legal 
enti ty is entit led to the  discovery of “its  own testimony would give much com
for t to a witness whose testimony is revealed . As the Note points out, grand jur y 
secrecy is fo r the  protection  of witnesses and to encourage them to come for ward
with information.

Rule  16(a) (1) (E ).— This new Rule r aise s ano ther  question of  timing. Because 
there will be no court  hear ing on discovery motions, it is unclea r when a defen 
dant’s “request” is proper ly made. Fo r example, would i t be proper for a defendan t 
to request a wri tten  list  of names and addresses of government  witnesses on the 
day he is arrested?  Shouldn’t this request, as well as the  othe r requests made 
unde r this Rule, be delayed at  least until some time a fte r indictment?  I t has been 
pointed out tha t, pur sua nt to 18 U.S.C. 3432, the names of government witnesses in 
a capit al case are  required “at  leas t three days” before tria l. Wouldn’t this  type 
of time limit be appropr iate  in this  section? „

Rule 2 0(d) .— Is the re a reason why juveniles  shou ld be trea ted  dif feren tly tha n 
adu lts regarding the approval of two United Sta tes  Attorneys to allow the 
transf er of proceedings p ursuan t to th is Rule?

Rule  32(a) ( 7) .—The proposed deletion of the second sentence was  made, ac
cording to the Note, bv the “proposed revision of Rule 46 (c) .” Apparently, th at  
proposal was not included in this submission. Should the sentence deletion be
made in view of tha t fact? ,  ,_ The Rule  as proposed eliminates reference to the absence of a de
fendant at a tri al  where the death  p enal ty could be imposed upon him. The Note 
points  out th at  the Supreme Court hasn’t decided on the  consitutionality  of such 
an occurrence. I don’t believe the Judici al Conference or the Subcommittee in tends 
to try  and decide th at  question here. I wonder  if we should act affirmat ively to
eliminate t ha t prov ision from the  exis ting Rule.

53—Are the re any situations in which a defendant can plead without 
being personally pre sent? I would like to know if  the insert ion in the f irst sentence
changes  exis ting case law.

I look forw ard to seeing you on March »btb.
Personal regards. Michael W. Blommer,

Minority Counsel, 
Subcommit tee on Cr iminal  Justice .
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University ok Wisconsin , Madison,
Law School,

, r „  Madison, Wis., March 21,1915.Mr. Michael W. Blom her ,
Min orit y Council, Subcommittee on Criminal Just ice, House of Representa tives , Washington, D.C.

1 >ear Mik e: This is a reply to your let ter  of March 18. We are  also prep aring 
a writ ten report for the  snlieoinmittee. Some of th e w ritte n comments prep ared  by 
Wayne LaF ave  and myself will rela te also to some of the  questio ns which you 
raise.

I would li ke to  try to respond to some of the  questions which you raise.
With regard to proposed rule 12 (e ),  there Is certainl y no purpose  to limit 

the governm ent's rig ht to appeal. Cert ainly  counsel ought to feel free to call this  
to the judg e’s atte ntio n, urging him to decide the  motion prio r to tri al  if it is the 
kind of motion which, if granted , would lead to a government appeal. I would 
thin k (h at  the vast majo rity of fede ral judge s would respond favorably  to th at  
request. If I am wrong about this, it may follow th at  the re will need to be a 
provision in the  rules, though I have some doubts  as to whethe r the double 
jeopard}’ protect ion can be modified, even to this exten t, through the  rulemaking 
process.

With regard to rule  16 (a ) (2 ),  I do not thi nk  the ma teri al in subdivision  
( a ) (1 ) ( D )  is inconsistent, with the work prod uct exception which normal ly 
goes to the  product of legal research  o r th e theories or conclusions of the prosecut
ing at torne y. See Uniform Rules of C riminal Proced ure, rule  421  (b ).

With regard to rules  4 a nd 9, Wayne LaF ave  has  prepa red a deta iled explana
tion in the wri tten  reimrt to the committee.

With regard to rule  11 (e ) (2 ) ,  there may be situatio ns in which the  court  
will want to know some inform ation rela ting  to the underlying reason  for the 
plea agreement. In my judgment, rule 32 will allow tha t infor mation to be 
furnished to the judge. You will note th at  under rule 32 ( c ) (3 ) ( B )  the info r
mation can be communicated in camera.

With regard to rule  11 (f ),  1 thin k the oath  would be appropr iate,  but might 
lead to the conclusion tha t the stat eme nts can be used later in evidence, a 
conclusion which to some exten t will dete r the willingness to be open about  the 
plea agreement .

With regard to rule  12 (b ),  T thin k it apparen t, par ticu larl y in subdivision 
(c ),  tha t it is contemplated tha t all rule 12 proceedings are  in the trial court. 
The case is not bound over to the tri al court (exc ept for cases tria ble  by the 
ma gis tra te)  unt il af te r the preli minary or the  indictme nt. 1 thin k the resu lt 
will be the same even if there is no specific provision in the rules.

With regard  to rule 12.1, the issue of who should have the burden is a de
batable one, and persu asive  argument s can be made in favo r of each alt erna 
tive. With regard to the complicated ease, it seems to me tha t the provisions 
of subdivision < f)  will allow the  judge the necessary author ity to prevent the 
kind of resul t w ith which your question  concerns itse lf.

With rega rd to rule  16 (a ) (1 ) (A ), it cer tain ly seems a ppa rent  th at  ther e are 
many situ atio ns in which a corporation should be entitled to the sta tem ents of 
its  employees for  the  same reason that  an individual defendan t is enti tled  to 
his statem ents. This, like many rules, can lead to abuse, but it is thoug ht th at  
the discretio nary  aut hority  given the judg e is sufficient to enable the  judge, in 
a proper  case, to refuse to allow the stat ement  to* be given where to do so would 
jeopardize the form er employee or his  wil lingness to testify .

With regard to rule 16 ( a ) ( 1 ) ( E ) ,  it is again  assumed that  requests for dis
covery, mentioned in rule 12, will be made at the stage when the case reaches  
the  tria l court. Ther e may be reasons for discovery prior  to a rrai gnm ent if neces
sary  for the defendan t to decide how to plead but, in some of the jurisdic tion s 
using the omnibus hearin g, the arraign men t is adjourned for this  purpose. If the 
government, is asked earl ier,  it seems to me th at  the appropr iate  response is to 
refu se the request. The remedy is a motion in the  t ria l court, and I thin k rule  12 
is clea r tha t such motions cannot be made until the  t ria l court sets a motion date.
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With regard to rule 32 (a )( 1 ),  the othe r revision in rule 46 (c) was made Iby the Supreme Court  in the rules which became effective in 1972. The reference 
is therefore no longer necessary .

With rega rd to rule 43, what is raised is a policy question as to whethe r a defendant may be trie d in absentia for a capi tal case. It  is assumed that  this  
will have to be decided by the courts. Whether it should be refe rred  to at  all is 

.a ma tter of policy.
You also ask whether a person can plead without being present.  As I rend rule  11, this  would not be possible. Were it desirable to change thi s with regard to minor offenses, I would think the change could best be made by an app rop ri

at e provision in the  m agistra tes’ rules.
I look forward to seeing you on the 26th.

Best regards ,
Frank  J.  Remington,

Professor of Law.
Mr. H ungate. The subcommittee sta nds ad jou rned  and conc ludes 

these hearings . T ha nk  you.
| Where upon, at  12 :25 p.m. the  c omm ittee adjou rned , sub ject  to the  

call of the  Chair .]

4



APPENDIX

U.S. District Court,
District of Wyoming, 

Clicycnne, Wyo., Jan ua ry  29,19 75.
Hon. William L. I Iunoate,
Chairman, Subcommittee  on Criminal Jus tice , Committee on the Jud icia ry,  House 

of R epres entat ives,  Washinyton, D.C.
Dear Mr. Chairman : I have your let ter  of Janu ary 27, 1975, in which you re

quest my comments on the proposed ame ndments to the Fede ral Rules of Criminal  
Procedure.

I studie d these  amendments carefully  a t the  time they were first published. I 
was of the  opinion then, and I am of the  opinion now, th at  they make no im
provement on the present Federal Rules of Crim inal Procedure.

They do, however, furn ish a new and  unt ried  vehicle for inma tes and de
fend ants  in crimin al cases to flood the court s with  h abeas  corpus proceedings and  
also proceedings unde r “2255.”

I know of no t ria l judg e in this  c ircuit who has expressed  any desire to amend 
the present rules. I have  been on the bench for  twen ty years and I have had no 
difficulty wit h the pres ent rules.

Sincerely yours,
Ewing T. Kerr,

U.S. Dis tric t Judge .

U.S. Court of Appeals,
Sixth Circuit, 

Nashville,  Tenn.
Hon. William L. Hungate,
Chairman, Subcommittee on Criminal Justi ce, Committee on the  Judic iary, House  

of Represent atives, Washington, D.C.
Dear Congressman Hungate : In response to your  letter of J an ua ry 27, I voted 

for the amendments  to the  Federal Rules of Criminal Procedure in my capac ity 
as a member of the Jud icia l Conference of the United  States.  The rule s were 
promulgated by the Supreme Court as recommended by th e Conference.

I hope th at  these rules  will be approved by the  Congress sub stan tial ly as 
promulgated. I do not desire  to file any additional sta tem ent or to tes tify  in per
son before you r Subcommittee.

With best wishes, I am 
Sincerely,

Harry Phil lips , Chief Judge .

U.S. District Court,
Western District of Louisiana,

Lake Charles , La., Febru ary  4,1 975.
Hon. William L. Hungate,
Chairma n, Subcommittee on Crimin al Jus tice, Committee on the Jud iciary , 

House Office Ruilding, Washington, D.C.
Dear Congressman Hungate: Tha nk you so much for your le tte r of Ja nu 

ary  27. 1975 concerning amendm ents to the  Fed era l Rules of Criminal Pro 
cedure. It  is respec tfully suggested th at  the subst ance  of all amend ments  as 
promu lgated  by the  Supreme Court should be made effective in August of 1975.

Specifically, I wish to tend er my views as to proposed Rule 11. Much has 
been wri tten on the subj ect of plea barga ining , much of it  unfavorable , and  
I agree  th at  the  public impression Is one th at  has  unfavorable  connotations.  
Thi s is unf ortu nate.
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My own views are  in accord with those expressed by the Supreme Court 
of the United States in SantobeUo, tha t "properly administe red, it (plea bargain
ing) is to be encouraged."

Criticism has been voiced by some because of the fea r that  an innocent man 
may be induced to enter a plea of guilty. Surely, this is not a problem where 
the  judge requires a strong fac tua l basis, as we all must do before accepting 
the plea.

Some critics complain that  the rule perm its the intrusion of the executive 
branch  into the procedure. Perh aps proposed Rule  11(e) should be clarified 
so that  it cannot be interprete d as allowing the  attorneys  for the Government 
to recommend the imposition of a partic ula r sentence without having the con
sent of the individual dis tric t judge. I personally cann ot conceive of govern
ment counsel making a recommendation without the  Consent of the judge. One 
of my colleagues tells me that  he demands that  they give him a recommendation 
in certa in cases, but quickly adds tha t he seldom follows that  recommendation. *
Personally, I do not believe it is an intrusion by the executive branch for the 
U.S. Attorney  to discuss plea agreements  with cour t approval' in appropriate 
cases pursuant to proposed Rule 11(e). It  is required, of course, tha t disclosure 
of sUcH a recommendation be submit ted to the Court for  approva l or rejection .
Isn ’t tha t what happened  with Elliot Richardson and Judg e Hoffman in the •
Agnew case? True, those were unusual circumstances . But take  the case of a 
hard-working 20 year-old man; with an excellent prior record' who yields to 
temptation, takes a $100 check from the mail (5 years) ; forges it (5 ye ars ), and 
cashes  it (5 yea rs).  When he is told of th e possible 15 y ear  sentence it frighten s 
him out of his wits. The case obviously cal ls for probation, and in my judgment, 
there is nothing  reprehensible  in the cour t's perm ittin g a proposed Rule 11 plea 
bargaining procedure  to be subm itted  to the cour t for approval.

There is nothing  in the amended Rule 11 to prohibit the  individual judge from 
adding his individual pract ice to the effect th at “plea agreements are  permissible  
if entered into and approved by the court, hut I do not permit anyone to enter 
into  them.” The suggested Rule 11 cannot help but be a useful  tool to dispose of 
the  absurd  and incredible post-conviction atta cks  on guilty  pleas, based on al 
leged broken bargains.  There is nothing in Rule 11 which requires a judge to 
accept a plea bargain  or requires a judge to perm it the U.S. Attorney to make 
any recommendations.

With assurances of high esteem, I am,
Sincerely yours ,

Edwin F. Hunter, Jr.,
Chief Judge.

U.S . D istr ict Court,
W estern  D ist ric t of T exa s.

Son Antonio,  Tej}., February 5, 1975.
H on . W il i.tam L.  ITungate .
Chairman, Subcommit tee on Criminal Justice,
Committee on the Judiciary,
House of Representat ives,
Washington. D.C.

Dear Congressman H ungate: Thank you very much for your le tte r of J anu- *
ary  27, 1975 inviting my comments concerning the  amendments to the Federal 
Rules of Criminal1 Procedure llow dUe to become effective August 1, 1975.

While there are  several of the  proposed rules that  I may have phrased differ- 
entl.v if I had been allowed to write them, the  one that  concerns me th e most is 
Amended Rule 11, partic ula rly  that  portion thereof dealing  with the "Plea  *
Agreement Procedure” . My views in this regurd have previously been set forth  
in a Ifetter se nt to Texas Members of the United States Sena te and the House of 
Represen tatives on Ju ne  7, 1974. Rather than  repeat  what  was said in tha t lette r.
I am enclosing two copies of it, and I respec tfully  request that  it be considered 
as a part ial  answer  to your kind inquiry.



In  ad di tion , ho we ve r, I wo uld  lik e to ca ll to  th e  at te n ti o n  of  yo ur  co mm itt ee  
th e  fa ct  th a t th e ru le , as  pr es en tly  pro po sed , is  a  fa r cry  fro m w ha t th e A mer ic an  
B a r Asso cia tio n rec om me nd ed , in th a t it s S ta n d ard s R el at in g to Pl ea s of G ui lty , 
P a r t II I,  Se cti on  3 .8 (b ) ,  leav e to  th e tr ia l ju dge “wpon re qu es t of  th e par ti es ",  
th e  di sc re tio n to  de te rm in e w he th er  o r no t he wi ll per m it  co un sel  to disc lose  to  
hi m  th e fa ct “t h a t o th er ch ar ge s . . . wi ll be  di sm isse d or th a t se nt en ce  co n
ce ss io ns  wi ll be gr an te d . . .” 1 In  th e co m m en ta ry  de al in g w ith Se cti on  3 .3 (b ) ,  
i t  is  sa id , in part , as  fo ll ow s:

“S ec tio n (b ) of  th e ab ov e st an dar d  re co gn izes  th e  pro pr ie ty  of  cert a in  
pr oc ed ur es  wh ich , wh en requ es ted  by th e  p art ie s an d co ns en ted to by  th e 
tr ia l judg e,  will  al so  all ow  a gre at er  de gr ee  of cert a in ty  wh en th e pr op os ed  
concess ion s inv olve  th e se nten ce  or  th e dis m is sa l of oth er  ch ar ge s be fo re  th e 
co ur t. It  pr ov id es  th a t th e tr ia l judg e,  in  hi s di sc re tion , ma y all ow  th e 
pr os ec ut in g at to rn ey  an d de fen se  coun sel  to  in dic at e to  him  in  ad va nc e of 
th e plea  why th ey  ag re e th a t ce rt ai n  co nc essio ns  wo uld  be ap pr op ri at e,  an d 
th a t he  ma y in di ca te  to  the m w he th er  he  wi ll co nc ur  in th es e co nc ess ion s 
if  th e in fo rm at io n in th e pre se nten ce  re po rt  is co ns is te nt  w ith  th e re pr e
se nt at io ns  m ad e to hi m .” (e m ph as is  m in e)

I ha d oc casio n to co mm en t fa vo ra bl y up on  th e AB A S ta ndar ds a t th e T en th  
'C ircu it Ju dic ia l Co nf eren ce  in Ja ck so n La ke . W yo mi ng , du ri ng  Ju ly  of  196 9, 
be ca us e th ey  co nt em pl at ed  th a t al l plea  ne go tiat io ns  be br ou gh t ou t in to  th e 
ope n. See  49  F.R .D . 347, 482. Bu t we ha ve  a co mpl ete ly  di ff er en t co nc ep t of  th e 
tr ia l ju dg e’s ro le  in th e  pr op os ed  rul e, w he re in  it  is  pr ov id ed  th a t th e a tt o rn ey s 
•“m ay  en ga ge  in  di sc us sion s w ith  a view  to w ar d  re ac hi ng  an  ag re em en t th a t,  
up on  th e en te ri ng  of  a ple a of  gu ilt y or  nol o co nt en de re  to a ch ar ge d off ens e 
or to  a le ss er  or  re la te d offens e, the  at to rn ey  fo r th e go ve rn m en t wi ll mo ve fo r 
di sm is sa l of  ot her  ch ar ge s,  or wil l rec om me nd or  no t opp ose  th e im po sit ion of  
a p art ic u la r se nten ce , or  will  do bo th ”. Th e tr ia l ju dg e is th us le ft  w ith  no  dis 
cr et io n w ha te ve r a s to  w he th er  or  no t he wi ll pe rm it di sc lo su re s to him  of  ijie  

-de tai ls of  th e  ple a ag re em en t, even if  th ey  in cl ud e a se nt en ci ng  re co m men da tio n.
No one  sh ou ld  ar gue w ith  th e pr op os iti on  th a t if ple a iig re em en ts a re  mad e 

th e  de ta il s sh ou ld  be br ou gh t ou t in th e ope n. Ho we ve r, if  th e pr os ec ut or  kn ow s 
th a t th e tr ia l ju dg e wi ll n ei th er  as k fo r no r re ce iv e se nt en ci ng  reco m ni en da tio ns , 
iw» will no t di sc us s th a t pl ia se  of the m att er wi tli  op po sin g cou nse l duri ng  an y 
plea  ne go tia tio ns . On th e o th er ba ud , if  th e tr ia l ju dg e is re qu ired  to  s ta te  th a t 
“ple a ag re em en ts  are  pe rm issibl e” , an d th e pr os ec uto r is  giv en  an  ope n in v it a 
tion  by ru le , no t only to  di sc us s possi ble  se nt en ci ng  re co m m en da tio ns  w ith  op po s
in g  counsel , bu t to an no un ce  the m in ope n co ur t a t th e tim e of  a rr ai gnm en t,  th en  
w h at is to  kee p him fr om  do ing  ju s t th a t in  th e in te re st  of  ex pe die nc y or 
ot he rw is e?

In  th e W es te rn  D is tr ic t of  Tex as  I ut il iz e th e Omni bu s Pr oc ed ur e wh ich  pr o
vide s fo r fu ll di sc lo su re  in al l cr im in al  cases. B u t I hju unal te ra bly  op po sed  to  
an y un in vi te d in tr us io n by th e  Ex ec ut iv e B ra nc h in to  th e  ex cl us iv e pr er og at iv es  
of  th e  Ju dic ia l Bra nc h.  (If an y tr ia l ju dg e w an ts  to  en co ur ag e se nt en ci ng  re c
om m en da tio ns  in h is  court , th en  th a t is  b et w ee n h im se lf  am i hi s own con sci ence, 
bu t 1 do  no t be lie ve  th a t th e ju dg es  who  do  no t ho ld  to  th a t ph ilo so ph y sh ou ld  
be sa dd led w ith  it.

1 P a rt  IIT, se cti on  3. 3  of th e ABA S ta ndar ds R el at in g to  P le as  of Gui lty , re ad s as  fo llo ws  : 
3 .3  Res po ns ib ili tie s of  th e tr ia l jud ge.

(a )  Th e tr ia l ju dg e sh ou ld  no t p ar ti ci p at e .In plea  disc us sio ns .
(b.) It' a te n ta ti v e  pl ea  ag re em en t h as been  ren ew ed wh ich  co nt em pl at es  en tr y  of 

a plea  of gu il ty  or  nolo co ni en de re  In th e ex pe ct at io n th a t ot he r ch ar ge s bef ore  th a t 
co ur t wil l be di sm iss ed  or th a t se nt en ce  co nc es sio ns  wi ll lie gr an te d,  upo n re qu es t of 
th e par ti es  th e tr ia l ju dg e may pe rm it th e di sc lo su re  to ,h im  of  the te n ta ti v e  ag re em en t 
and  th e re as on s th er ef or in  ad va nc e of th e tim e fo r te nd er  of the id ea , li e  ma y th en  
In di ca te  to  th e pr ose cu ti ng  at to rn ey  an d de fens e co un sel w he th er  he  will  co nc ur e in  
th e prop ose d dis po si tion  if  th e in fo rm at io n in th e pr ese nte nC e re port  is co nsi st en t 
wi th  th e re pre se nta ti ons mad e to  him . If  th e tr ia l ju dg e co nc ur s, hu t th e fin al di s
po sit io n does no t In clud e th e ch ar ge  or  se nt en ce  co nc es sio ns  co nt em pl at ed  in  th e plea  
ag reem en t, he sh al l s ta te  fo r th e rec ord w hat  In fo rm at io n in th e pr es en te nc e re port  
co nt ri bu te d to  h is  de ci sion s no t to  g ra n t th es e co ncessio ns .

(c ) Wh en a pl ea  of  guil ty  or nolo  co nt en de re  Is te nd er ed  or  rec eiv ed  as  a re su lt  of  
a .pr ior ple a ag re em en t. th e tr iu l ju dg e sh ou ld  giv e th e ag reem en t du e co ns id er at io n,  
biit  notw it h st an d in g  it s ex is te nc e he shou ld re ac h an  in de pe nd en t de cis ion  on w he th er  
to  g ra n t ch ar ge  or  se nt en ce  conc es sio ns  un de r th e pr in ci pl es  se t fo rt h  In  se ct io n 1.8 .
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The tru th  of the ma tte r is that  the  Rules Committee, in tryi ng to corre ct 
obvious abuses  in the adm inis trat ion of justice, creat ed by “invisible ” plea bar 
gaining, made the mis take  of failing to follow the  ABA recommendation that  
the  trial judge ret ain  the  privilege of eith er perm ittin g or refus ing to perm it 
a sentencing  recommendation to be made to him in open court. This  would be 
like  “throw ing the baby out  with the ba thw ate r”, and I hope th at  the Congress 
will see fit to correct  it.

In the inte res t of the prope r adm inis trat ion of crim inal just ice I earn estly 
hope that  a federal dis tric t judge will be perm itted  to ret ain  the right to perform  
the  onerous sentencing burden as God gives him the wisdom to do so, eith er with 
or withou t the assistance of counsel, as he may choose.

With my kind est personal regards and best wishes, I am 
Respectfu lly yours,

Adrian A. Spears,
Chief Judge.

U.S. D ist ric t Court,
W estern D ist ric t of T ex as .
San Antonio, Tex., June 7, 19H.

To the United States Senat ors and Members of the House of Repr esen tativ es 
from Texas:

Gentlemen: As you probably know, on April 24, 1974, the Chief Jus tic e re
porte d to the Congress cer tain  amendments and addition s to the Federal Rules of 
Criminal l ’rocedure which will take effect upon the exp iration of nine ty days 
aft er they were reported, unless, of course, the Congress decrees otherwise. See 
Titl e 18 U.S.C. § 3771. Also see Public Law 93- 12;  87 Stat . 9; 1973 U.S. Code 
Congressional and Adm inist rativ e News, Vol. 1. page 11. which suspended the 
effectiveness of Rules of Evidence tran sm itte d to the Congress by the Chief 
Jus tice  on Februar y 5, 1973, unti l approved by Act of Congress.

The purpose of thi s let ter  is to call your atte ntion to the proposed amend
ments  to Rule 11, F eder al Rules of C riminal Proced ure, part icul arly  tha t portion 
thereof dealing  with “Plea Agreement Proce dure” (See  The Crimin al Law Re
por ter (15  CrL 30 02 ), Volume 15, No. 4, dated April 24, 1974 ) and to suggest 
a change which I believe to be important and necessary to the proper  adminis
tra tio n of justic e.

Section (e ) of the Amended Rule 11 reads as f ollow s:
(e ) Plea  ag reement procedure.

(1 ) In general—The attorney  for the governm ent and the atto rney  for the 
defe ndan t or the  defendan t when acting pro se may engage in discussions 
with a view t oward reaching an agreement  tha t, upon the enter ing of a plea 
of guilty or nolo contendere to a charged offense or to a lesser  or rela ted 
offense, the atto rne y for  the government will move for dismiss al of othe r 
charges, or will recommend or not oppose the imposition of a pa rtic ula r 
sentence, or will do both. The cour t shall  not par ticipate in any such 
discussions.

(2 ) Notice of such agreement—If  a plea agreement  has  been reached  by 
the par ties  which contem plates entry  of a plea of guilty or nolo contendere 
in the  expectatio n th at  a specific sentence will be imposed or th at  other  
charges  before the  cou rt will be dismissed, the  court shall require the  dis
closure of the agre ement in open cour t at  the  time the plea is offered. 
Thereupon  the  cour t may accept or reject the agreement, or may defe r its 
decision as to acceptance or rejection  unti l there has  been an opportunity to 
consider the presenten ce report.

(3 ) Acceptance of plea—If  the cou rt accepts the plea agreement , the 
cour t shall inform the  defendant th at  it will embody in the  judgm ent and 
sentence the dispos ition provided for in the  plea agreeme nt or ano ther dis
position more favo rable to the defendan t tha n th at  provided for in the  plea 
agreement.

(4 ) Rejection of plea—If  the court reje cts the plea agreeme nt, the 
court  shall inform  the  par ties  of this fact,  advise* the defen dant person ally 
in open cour t th at  the  court  is not bound by the  plea agreeme nt, afford 
the  defe ndan t the  oppo rtuni ty to then wit hdr aw his plea, and advise the  
defendan t th at  if he pers ists in his guil ty plea or plea of nolo contendere 
the disposition of the  case may be less favo rable to the defe ndan t than  
th at  contemplated  by the  plea agreement.
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(it ) Time of plea agreemen t procedu re—Exce pt for good cause  shown, 
not ideat ion to the cour t of the  existence of a plea agreemen t sha ll be given 
at  the  arraigum ent  or at such othe r time, prior to tria l, us may be fixed by 
the  court. »

(6 ) Inad miss ibilit y of plea discussions—Evidence of a plea of guilty^  
la te r withdraw n, or a plea of nolo contendere, or of an offer to plead guilty 
or  nolo contendere to the crime charg ed or any othe r crime, or of sta tem ents 
made in connection with any of the  foregoing pleas or offers, is not admis
sible in any civil or crim inal proceedin g aga ins t the person  who made the  
plea or offer.

It  will be noted  th at  in section (e ) (1 ) the  atto rney for the  governm ent and, 
the  atto rne y for the defe ndan t are  perm itted to engage in discuss ions with  a 
view tow ard reachin g an agreement  tha t, upon the entering of a plea of guilty  
or nolo conte ndere  to a charge d offense or to a lesser or rela ted  offense, the 
atto rne y for the government will move for dismis sal of other charges,  or tvill 
recommend or not oppose the imposition of a pa rticu lar  sentence, or will do 
both; and in section (e ) (2 ) ,  it is provided that  “ ( I ) f  a plea agreement has 
been reache d by the  par ties  which contem plates ent ry of a plea of guilty in 
the expe ctati on th at  a specific sentence will be imposed or th at  other charg es 
before the  Cour t will be dismissed, the Cour t shall  require the  disclos ure of 
the  agreemen t in open Court at  the time the  plea is offered." (Em pha sis  mine .)

My objection to the plea agreement proced ure presently  in the  rule  relates 
prim arily to the  languag e which allows the  atto rne ys for the  prosecution and 
the defens e to ent er into an agreement  involving the recommendation of a 
specific sentenc e which must be disclosed in open Court  at  the time the plea is 
offered. Some may argue  th at  the pres ent language leaves the  Court with  the 
option to utili ze this procedure  or not, but th at  is not the way I read it, especially 
in ligh t of opinion No. 72-212 7 of the Fif th Circuit Court of Appeals in Bryan v.  
United States,  dated April 4, 1974, which enth usia stically  refers  to the  rule  as  
a “comprehensive scheme for the  regu latio n of any plea agree ment s under
tak en’’ and  sta tes  in unequivocal langu age th at  the Dis tric t Judg e sha ll sta te 
th at  “plea agreem ents are  permissible, and th at  the defendan t and all  counsel 
have a duty  to disclose the existence and det ails  of any agreement which rela tes 
to the plea tend ered .” (Sl ip Opinion, page 2393 ). Under  the  circum stance s, 
and in orde r to make absolutely cer tain  th at  the Court must have given his 
consent before a par tic ula r sentence  is recommended, I believe that  Section 
(e ) (1 ) should be amended by inserti ng af te r the words, “the atto rne y for the  
govern ment will move for dismiss al of other charges, or” , the  words “with  the  
prior consent of the  Court ,” followed by the  words “will recommend or not 
oppose the  imposition of a pa rticu lar  sentence, or will do both ”, so th at  said 
section will read  as fol low s:

(1 ) In general—The atto rne y for  the governm ent and the attorn ey for the 
defe ndant may engage in discuss ions with a view t owa rd reaching  an agree
ment tha t, upon the entering  of a plea of guilty or nolo conten dere to a 
charge d offense or  to a lesser or rela ted  offense, th e atto rne y for  the govern
ment will move for dismiss al of oth er chargee, or, with  the  pri or consent  
of the  Court, recommend or not oppose the  imposition of a pa rti cu lar 
sentence, or will do both. The Court shal l not par tici pat e in any such 
discussion.

In principle, T would ra ther  not give plea barg ainin g in any form the  aura 
of resp ectability th at  will inevi tably  res ult  if  the  rule  is finally adopted , but  I 
real ize th at  many able lawye rs and judges disag ree with  my position in th at  
regard. Actually, plea barga ining,  to the  ext ent  tha t the  prosecution, may agree 
with a def end ant to move for  dismis sal of ano the r charg e at  the time  of senten c
ing is, to my mind, an acceptable  pro ced ure ; provided, the full fac ts rela tive  to 
the  agreement are stat ed in open cour t and the  defendan t is advised th at  the  
judge  is und er no compulsion whatever to dismiss any charge, unless, af te r giving 
the  case full consid eration , he believes th at  jus tice  would be served  thereby. 
Such a proced ure has  att rib ute s to both the  executive and judicia l function, but  
the  judge is left with  the final decision, and the  defen dant can be protected 
on his plea of guilty by a sta tem ent from the  judge  in open cou rt a t the  time 
of arraig nm ent  to the effect th at  if a motion to discuss an add itional charg e is 
not  granted, the  defenda nt will be pe rmi tted  to  withdraw his plea of guilty  to the  
othe r charge. But when it comes to the  im position  of  sentence, th at  is a completely 
different thing . I do not  wan t to play the role of a robot or auto mat on in th at  
procedure,  and thu s make a complete mockery of the doctrine of sep ara tion  of



powers by Allowing t he uninvited intru sion of the Executive Branch into what is 
an exclusive  funct ion of th e Judicial Branch.

In my opinion, and I believe that  this is shared by many others,  any form 
of plea barg ainin g th at  requires the par ticipati on of the  judge to any sub stan
tial degree agai nst his will, and pits his judgm ent with  respect  to an app rop ria te 
sentence agai nst a rtwommendation made by the United  Stat es Attorney in open 
court, is repreh ensible and should be condemned out  of hand by all judge s who 
are  unwill ing to abro gate  thei r responsibili ties and prerogative s in favor of the 
Executive Branch of t he government.

It is not beyond the realm of possibili ty tha t the  prosecuto r, in the int ere st 
of expediency, would recommend in open c ourt a suspended sentence for one con
victed of a seriou s offense, such as possession of heroin with intent to dis tribu te 
it, and that  the  judge, af ter studying the presen tence report would conclude th at  
the defendan t should be confined for a sub stan tial  number of years. Th is would 
lead, a t the time of sentencing, to a direc t confr onta tion  between the two branc hes 
of government,  and, in all probability,  it would have an adverse  effect upon the 
defen dant and his at titud e toward incarcera tion  and  rehab ilitat ion. In addit ion, 
the pres ent almost unive rsally  unfavo rable connota tion of plea barg aini ng in the 
public’s mind, would be constant ly expanded, thereby adding to the misunder
standings, misconceptions, and misapprehensions alrea dy existing. The tru th  of 
the ma tter is that  the judge s would be under cons tant pres sure  to more expedi
tiously dispose of more <*ases by acquiescing  in the recommendations of the 
prosecutors.

I do no t request a sentencing recommendat ion from the  United Stat es Attorney 
and I do not perm it th at  office to make a recommendation to me. I certainl y do not 
want to be forced into doing ei ther  of these  things by a federa l rule.

I sincerely hope that  each of you will oppose Section (e ) (1 ) of the  proposed 
Rule 11 in its present form, and insist th at  app rop riat e language  be added to 
make it abundantly  clear  tha t no sentencing recommendations shall be made to 
the Dis tric t Judg e by the United States atto rne y at  any time with out the  prio r 
consent of th e judge .

With iny kindest regards to each of you, I am 
Sincerely yours,

Adrian  A. Spears,
Chief Judge.

[F ro m  th e Cr im inal La w Rep or te r,  Ap r. 24, 1974 ] 

F ederal R ules  of Cri min al  P rocedure Amended

Full Text, of Amendments

am en dm en ts  to tiie  federal rul es of cr im inal  procedure

1. Th at the Rules of Criminal Procedure  for the United Stat es Dis tric t 
Courts  lie, and they hereby are, amended by including therein Rules 12.1, 12.2, 
and 29.1 and amendmen ts to Rules 4 (a ).  9 (a ),  11, 12, 15, 1G, 1 7 (f ),  20, 3 2 (a ),  
3 2( c ).  3 2 (e ),  43 and 50 as  hereinaf ter set forth  :

Rule 4- Arres t wa rra nt  or summons upon complain t
(a ) Insura nce  of a summons.—If  it appears  from the complaint, or from an 

affidavit or affidavits filed with the complaint, th at  ther e is probable cause to 
believe that  an offense has  been committed  and th at  the defen dant has com
mitted it, the  ma gis tra te shall issue a summons for  the appea rance  of the de
fendant except as provided  in subdivision (b ) (2 ).

(ft)  Issua nce of an arrest warra nt.—A wa rra nt  shall issue whenever:
(1 ) a defe ndan t fails  to appea rs In response to a summons; or
(2 ) a valid reason is shown for the issuance of an arr es t wa rra nt ra ther  tha n 

a summ ons; or
(3 ) a summons havi ng issued, a valid reason is shown for the issuance of an 

arr est  wa rran t. This  showing may be m ade to a ma gis trat e eith er in the dis trict 
in which the summons was issued or in the dis tri ct in which the defe ndan t is 
found.

(c ) Probable cause.—The finding of pro bable cause  may be based upon hears ay 
evidence in whole or in par t. Before  ruli ng on a request for a summons or
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w arr an t,  th e m agis tr a te  may re quir e th e co m pl ai na nt  to ap ii ea r pe rs on al ly  an d 
ma y ex am in e un de r oat h  th e co m pl ai nan t an d an y w itn es se s he  may  pro duce . 
The  m ag is tr a te  sh al l prom pt ly  mak e or  ca us e to  be ma de  a re co rd  or  su m mary 
of  such  proceedin g. More th an  one  w arr an t or summo ns  ma y is su e on th e same 
co mpl aint  or fo r th e same de fe nd an t.

(</) Fo rm .
(1 ) W ar ra nt .— Th e w arr an t sh al l be sig ne d by th e m agis tr a te  an d sh al l con

ta in  th e na me of  th e def en da nt or,  if  h is  nume  is unknow n, an y na m e or  de sc rip
tion  by wh ich  he  ca n be iden tif ied w ith  re as on ab le  ce rt ai n ty , it  sh al l de sc ribe  
th e  off ense ch ar ge d in  th e co mplaint . It  sh al l co mm and th a t th e  def en dan t be 
arr est ed  a nd  br ou gh t be fo re  th e nea re st  a vai la ble  m ag is tr at e.

(2 ) Su m mon s.— The  summ ons sh al l be in th e same form  as  th e w arr an t ex ce pt  
th a t it  sh al l summo n the def en da nt to  ap pear be fore  a m ag is tr a te  a t a st ut ed  
tim e an d pla ce .

* (c ) E xe cu tion  o r serv ice  ; and re tu rn .
( / )  ti n  who m.—T he w arr an t sh al l be ex ec ut ed  by a m ar sh al  or by som e ot he r 

officer au th or iz ed  by law . Th e summon s ma y be se rv ed  by an y pe rs on  au th or iz ed  
to  se rve a su mmon s in a civ il ac tio n.

(2 ) Ter ri to ri al  lim it s. — Th e w arr an t ma y be ex ec ut ed  or  th e  summon s ma y be
•  se rv ed  a t an y plac e w ith in  the  j uri sd ic tion  o f th e Uni ted St at es .

iS ) M an ne r.— Th e w arr an t sh al l l«e ex ec ut ed  by th e a rr est  of th e de fe nd an t. 
The  officer need  not  ha ve  th e w arr an t in  hi s po ssessio n sit th e tim e of  th e arr est , 
bu t upon  re qu es t he  sh al l show th e w arr an t to  th e de fe nd an t as  soo n as  possible . 
I f  th e office r doe s no t ha ve  th e w arr an t in hi s possessio n a t th e tim e of the 
arr est , he  sh al l then  inf orm th e def en da nt of  th e  offense ch arge d and of th e fa ct  
th a t a w arr an t ha s bee n issued. Th e su m mon s sh al l be se rved  upon  a def en da nt  
by de liv er in g a copy to  him  pe rs on al ly , or  by lea ving  it at  hi s dw ell ing,  bouse 
or  us ua l pl ac e of  ab od e w ith  som e pe rson  of su itab le  age an d di sc re tion  then  
re sidi ng  th er ei n or by mai lin g it to  th e defe ndant’s la st  know n ad dr es s.

(4 ) Ret ur n. — Th e office r ex ec ut in g a w arr an t sh al l mak e re tu rn  th er eo f to the 
m agis tr a te  or  o th er  officer be fore  wh om  th e def en da nt  is brou gh t pu rs uant to 
Rul e 5. At th e re qu es t of the a tt orn ey  fo r th e go ve rnmen t any un ex ec ut ed  w ar 
ra n t sh al l be re tu rn ed  to the m ag is tr a te  by wh om  it was  iss ue d an d sh al l be 
ca nc el led  by him . On or  be fore  th e re tu rn  da y th e pe rso n to  wh om  a summ ons 
was  de liv ered  fo r se rv ice  sh al l ma ke  re tu rn  th er eo f to th e m ag is tr at e be fo re  
wh om  th e summon s b  re tu rn ab le . At th e re qu es t of  th e at to rn ey  fo r tUie go ve rn 
men t mad e nt  an y tim e whi le  th e co m pl ai nt  is pe nd ing a w arr an t re tu rn 'd  
un ex ec ut ed  an d no t cancell ed  or  a summon s re tu rn ed  un se rv ed  or  a du pl ic at e 
th er eo f ma y be de liv er ed  by th e m agis tr a te  to  th e m ar sh al  or  oth er  au th or iz ed  
pe rson  fo r ex ec ut ion or  servi ce .
Rul e 9. W arr ant or  su m mon s upon in dic tm en t or  in fo rm at io n

(a ) Is su an ce .— Up on  th e re qu es t of  th e at to rn ey  fo r th e go ve rnmen t th e cle rk  
sh al l is su e a summon s fo r each  def en da nt  na med  :

(1 ) in  th e in fo rm at io n,  if  i t is su pp or te d by oat h ; or
(2 ) in th e in di ct m en t.

Th e co ur t sh al l or der  issu an ce  of a w arr an t in st ea d of a summo ns  if  Ihe at to rn ey  
fo r th e go ve rn m en t pre se nt s a va lid  reas on  th er ef or.  The  clerk sh ill  de liv er  th e 

r  w arr an t or  summon s to  th e m ar sh al  or oth er  p er so n au th or ized  by law  to  ex ec ut e
or se rv e it.  Mo re th an  one  w arr an t or  su m mon s may  be iss ued on th e same io. 
fo rm at io n an d in di ct m en t or  fo r th e sa m e defe rd en t.  If  a def en dan t fa il s to
appea r in resp on se  to th e sum mo ns,  a w arr an t sh al l issue .

A  R ul e 11. Ple as
<«) A lt ern a ti re s. — A def en da nt  ma y ple ad  no t gu ilt y,  gu ilty,  or nolo co nt en 

de re . If  a de fe nda nt re fu se s to ple ad  or  if  a  def en da nt  c or po ra tion  fa il s to ap pe ar , 
tli e co ur t sh al l en te r a ple a of not  g ui lty .

(b ) Xo io co nten de re .— A  de fe nd an t may  pl ea d nolo  co nt en de re  only with  th e 
const nt. <»f th e co ur t. Such a pic a sh al l be ac ce pt ed  by th e co urt  on ly a ft e r due 
co ns id er at i m of  th e view s of th e part ie s an d th e in te re st  of  th e pu bl ic  in  th e 
ef fecti ve  ad m in is tr a ti on  of ju st ic e.

t e t  Adv ic e to def en da nt .— The  co ur t sh al l no t accept a ple a of  guil ty  or  noin 
co nt en de re  w ithout fi rs t,  by ad dr es sing  th e def en da nt  pe rson al ly  in  open co ur t, 
in fo rm in g him  of  an d de te rm in in g th a t lie under st an ds th e fo llo w ing:

t i t  tli:» n a tu re  of  th e ch ar ge  to whic h th e pi ca  is of fe re d;  an d
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• ( 2) t h e m u n d a t o r y mi ni m u m p e n al t y p r o vi d e d b y l a w, if a n y, a n d t h e m a xi m u m 
p o s si bl e p e n alt y p r o vi d e d b y l a w f o r t h e off e n s e t o w hi c h t h e pl e a i s off e r e d ; u n d

( 3) t h at t h e d ef e n d a nt h a s t h e ri g ht t o pl e a d n ot g uilt y, o r t o p e r si st i n t h at 
pl e a if it h a s al r e a d y b e e n m a d e; a n d

( 4) t h at if h e pl e a d s g uilt y o r n ol o c o nt e n d e r e t h e r e will n ot b e a f u rt h e r t ri al 
of a n y ki n d, s o t h at b y pl e a di n g g uilt y o r n ol o c o nt e n d e r e h e w ai v e s t h e ri g h t t o 
a t ri a l.

( d) I ns u ri n g t h at t h e pl e a is v ol u nt a r y. — T h e c o u rt s h all n ot a c c e pt a pl e a of 
g uilt y o r n ol o c o nt e n d e r e wit h o ut fi r st, b y a d d r e s si n g t h e d ef e n d a n t p e r s o n all y 
i n o p e n c o u rt, d et e r mi ni n g t h at t h e pl e a i s v ol u nt a r y a n d n ot t h e r e s ult of f o r c e 
o r t h r e at s o r of p r o mi s e s a p a rt f r o m a pl e a a g r e e m e nt. T h e c o u rt s h all al s o 
i n q ui r e a s t o w h et h e r t h e d ef e n d a nt' s willi n g n e s s t o pl e a d g uilt y o r n ol o c o nt e n
d e r e r e s ult s f r o m p ri o r di s c u s si o n s b et w e e n t h e att o r n e y f o r t h e g o v e r n m e nt a n d 
t h e d ef e n d a nt o r hi s att o r n e y.

( e) Pl e a a g r e e m e nt p r o c e d u r e. •
( 7) I n g e n e r a l. —T h e att o r n e y f o r t h e g o v e r n m e nt a n d t h e att o r n e y f o r t h e

d ef e n d a nt o r t h e d ef e n d a n t w h e n a cti n g p r o s e m a y e n g a g e i n di s c u s si o n s wit h 
a vi e w t o w a r d r e a c hi n g a n a g r e e m e nt t h at, u p o n t h e e nt e ri n g of a pl e a of g uilt y 
o r n ol o c o nt e n d e r e t o a c h a r g e d off e n s e o r t o a l e s s e r o r r el at e d off e n s e, t h e at 
t o r n e y f o r t h e g o v e r n m e nt will m o v e f o r di s mi s s al of ot h e r c h a r g e s, o r will *
r e c o m me n d o r n ot o p p o se t h e i m p o siti o n of a p a rt i c ul a r s e nt e n c e, o r will d o b ot h.
T h e c o u rt s h all n ot p a rti ci p at e i n a n y s u c h di s c u s si o n s.

( 2) N oti c e of s u c h a g r e e m e nt. — If  a pl e a a g r e e m e nt h a s b e e n r e a c h e d b y t h e 
p a rti e s w hi c h c o nt e m pl at e s e nt r y of a pl e a of g uilt y o r n ol o c o nt e n d e r e i n t h e 
e x p e ct ati o n t h a t a s p e cifi c s e nt e n ce will b e i m p o s e d o r t h at ot h e r c h a r g e s b ef o r e 
t h e c o u rt will b e di s mi s s e d, t h e c o u rt s h all r e q ui r e t h e di s cl o s u r e of t h e a g r e e
m e nt i n o p e n c o u rt at t h e ti m e t h e pl e a i s off e r e d. T h e r e u p o n t h e c o u rt m a y 
a c c e pt o r r ej e c t t h e a g r e e m e nt, o r m a y d ef e r it s d e ci si o n a s t o a c c e pt a n c e o r r e
j e c ti o n u ntil t h e r e h a s b e e n a n o p p o rt u nit y t o c o n si d e r t h e p r e s e nt e n c e r e p o rt.

(-S) A c c e p t a n c e of pl e a. — I f t h e c o u rt a c c e pt s t h e pl e a a g r e e m e nt, t h e c o u rt 
s h a ll i nf o r m t h e d ef e n d a nt t h at it will e m b o d y i n t h e j u d g m e nt a n d s e nt e n c e t h e 
di s p o siti o n p r o vi d e d f o r i n t h e pi c a a g r e e m e nt o r a n ot h e r di s p o siti o n m o r e f a v o r 
a bl e t o t h e d ef e n d a nt t h a n t h at p r o vi d e d f o r i n t h e pl e a a g r e e m e nt.

( 4) R ej e c ti o n of pi c a. — If  t h e c o u rt r ej e ct s t h e pl e a a g r e e m e nt, t h e c o u rt s h all 
i nf o r m t h e p a rti e s of t hi s f a c t, a d vi s e t h e d ef e n d a n t p e r s o n all y i n o p e n c o u rt 
t h at t h e c o u rt i s n ot b o u n d b y t h e pl e a a g r e e m e nt, aff o r d t h e d ef e n d a nt t h e o p
p o rt u nit y t o t h e n wit h d r a w hi s pl e a, a n d a d vi s e t h e d ef e n d a nt t h at if h e p e r si s t s 
i n hi s g uilt y pl e a o r pl e a of n ol o c o nt e n d e r e t h e di s p o siti o n of t h e c a s e m a y b e 
l e s s f a v o r a bl e t o t h e d ef e n d a nt t h a n t h at c o nt e m pl at e d b y t h e pl e a a g r e e m e nt.

( 5) Ti m e o f pi c a a g r e e m e nt p r o c e d u r e. — E x c e pt f o r g o o d c a u s e s h o w n, n otifi c a
ti o n t o t h e c o u rt of t h e e xi st e n c e of a pl e a a g r e e m e nt s h all h e gi v e n a t t h e a r r ai g n - 

>i ne nt o r at s u c h ot h e r ti m e, p ri o r t o t ri al, a s m a y b e fi x e d b y t h e c o u rt.
(fl) I n a d mi ssi bilit y of pl e a dis c ussi o ns. — E vi d e n c e of a pl e a of g uilt y, l at e r 

wit h d r a w n, o r a pl e a of n ol o c o nt e n d e r e, o r of a n off e r t o pl e a d g uilt y o r n ol o 
c o nt e n d e r e t o t h e c ri m e c h a r g e d o r a n y ot h e r c ri m e, o r of st at e m e nt s m a d e i n 
✓ c o n n ecti o n w it h a n y of t h e f o r e g oi n g pl e a s o r off e r s, i s n ot a d mi s si bl e i n a n y ci vil 
o r c ri mi n al p r o c e e di n g a g ai n s t t h e p e r s o n w h o m a d e t h e nl e a o r off e r.

( /) D et e r mi n i n g a c c u r a c y of pl e a. — N ot w it h st a n di n g t h e a c c e pt a n c e of a pl e a 
of g uil t y, t h e c o u rt s h o ul d n ot e nt e r a j u d g m e nt u p o n s u c h pl e a wit h o ut m a ki n g *
s u c h i n q ui r y a s s h all s ati sf y it t h at t h e r e I s a f a ct u al b a si s f o r t h e pl e a.

( g) R e c o r d of p r o c e e di n g s. — A v e r b ati m r e c o r d o f t h e p r o c e e di n g s at w hi c h t h e 
d ef e n d a nt e nt e r s a pl e a s h all b e m a d e a n d. if t h e r e i s a pl e a of g uil t y o r n ol o 
c o nt e n d e r e, t h e r e c o r d s h all i n cl u d e, wit h o u t li mit ati o n, t h e c o u rt’ s a d vi c e t o 
t h e d ef e n d a nt, t h e i n q ui r y i nt o t h e v ol u n t a ri n e s s of t h e pl e a i n cl u di n g a n y pl e a 
a g r e e m e nt, a n d t h e i n q ui r y i nt o t h e a c c u r a c y o f a g uilt y pl e a.

R u l e 1 2. Pl e a di n gs a n d m oti o n s b ef o r e t r i a l; d ef e ns es a n d o bj e cti o n s
( a) Pl e a di n g s a n d m oti o ns. — pl e a di n g s i n c ri mi n al p r o c e e di n g s s h all b e t h e 

i n di ct m e nt a n d t h e i nf o r m ati o n, a n d t h e pl e a s of n ot g uilt y, g uilt y a n d n ol o 
c o nt e n d e r e. All ot h e r pl e a s, a n d d e m u r r e r s a n d m oti o n s t o q u a s h a r e 
a b oli s h e d, a n d d ef e n s e s a n d o bj e cti o n s r ai s e d b ef o r e t ri al w hi c h h e r et of o r e 
c o ul d h a v e b e e n r ai s e d b y o n e o r m o r e of t h e m s h all b e r ai s e d o nl y b y m oti o n t o 
di s mi s s o r t o g r a nt a p p r o p ri at e r eli e f, a s p r o vi d e d i n t h e s e r ul e s.

(ft) P r et ri al m oti o ns. — A n y d ef e n s e, o bj e cti o n, o r r e q u e st w hi c h I s c a p a bl e 
of d et e r mi n ati o n wit h o ut t h e t ri al of t h e g e n e r al i s s u e m a y b e r ai s e d b ef o r e
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tr ia l by motion. Motions may be wri tten or oral  a t the discretion of the judge. 
The following must be raise d prior to t r ia l:

(1) Defenses and objections based on defects in the  ins titu tion of the prose
cution ; or

(2) Defenses and objections based on defects in the  indic tment or information 
(other  than that  i t fail s to show juri sdictio n in the cou rt or to charge an offense 
which objections  shall  be noticed by the cour t a t any  time dur ing the  pendency 
of the pro ceedings) ; or

(3) Motions to suppress evidence; or
(4) Requests fo r discovery under ru le 16; or
(5) Reques ts for a severance of charges or defe ndants under Rule 14.
(o) Motion date.— Unless othe rwise provided by local rule, the court may, a t 

the  time of the arra ignment or as soon there aft er as practicable, set a time for 
the making  of pretr ial  motions  or r equests and, if  required, a la te r date  of hearing.

(d) Notice by the government of the in tent ion to use evidence.
A  (I ) At  the  discretion of the governmen t.— At the arraignment  o r as  soon th ere 

af ter as is pract icable , the  government may give notice to the defe ndant of its  
intention to use specified evidence a t tri al  in orde r to afford the  defe ndant an 
opportunity  to raise objections  to such evidence prio r to tri al  under subdivis ion
(b )(3)  of this rule.

• (2) At  the reques t o f the defendant.— At the arraignm ent  or  as soon there aft er 
as is prac ticab le the defendan t may, in order to  afford an opportu nity  to move to 
suppress evidence unde r subdivision (b) (3) of this rule, request notice  of the 
government’s intent ion to use (in its evidence in chief a t t rial ) any evidence which 
the  defe ndant may be e ntit led to discover under Rule 16 sub ject  to any rele van t 
limi tations  prescr ibed in Rule 16.

(e) Rul ing on motion.— A motion made before tri al sha ll be determin ed before 
tri al  unless the cour t orders th at  it be deferred  for dete rmination at the tri al of 
the  general issue or unti l af te r verdict. Where fac tua l issues are  involved in 
determin ing a motion, the cour t shall sta te its essential  findings on the record.

(/ ) Effect of failu re to raise  defenses or objections.— Fa ilu re by a pa rty  to 
raise defenses or objections or  to make requests which m ust  be made p rior to tr ial , 
at  the  tim e set by the court pursuant  to subdivis ion (c) , or p rior to any extension 
thereof made by the court, sha ll con stitute  waiver thereof, bu t the  cour t for  
cause  shown may gran t re lief  from th e waiver.

(g) Records.— A verbatim record shall  be made of al l proceed ings at  th e h ear 
ing. including such findings of fac t and conclusions of law as are made orally.

(ft) Effect of determ ination.— If  the court gra nts  a motion based  on a defect 
in the ins titu tion  of the prosecution  or in the indic tmen t or information, it may 
also order th at  the defe ndant be held in custody or th at  his bail be continued 
for  a specified time pending the  filing *of a new ind ictm ent or information. 
Nothing in this  rule  shal l be deemed to affect the provisions of any act of 
Congress rela ting  to periods  of l imitations.
Rule 12.1 Notice of alibi

(a)  Notice  by defendant .— If  a defe ndant inten ds to rely upon the  defense of 
alibi , he shall, with in the time  provided for the filing of pre tria l motions or at  
such la ter time as the  cour t may direc t, noti fy the attorney for the  government 
in writin g of such inten tion and  file a copy of such notice with  the clerk.

,  (b) Disclosure of info rma tion  and witnesses.— Upon rece ipt of notice that  the
defe ndant intends to rely upon an alibi  defense, the attorney for the  government 
shall inform the defe ndant in wri ting  of the  specific time, date,  and place at  
which the offense is alleged to have been committed. The  defe ndant shal l then  
inform the  atto rney for the government in writin g of the specific place a t which

* he claims to have been at  the  time of the alleged offense and the names and  
addresses of the witnesses upon whom he inten ds to rely to estab lish such alibi. 
The atto rne y fo r the government  sha ll then inform the de fend ant in w ritin g of the 
names  and addresses of the witnesses upon whom the  government intends to rely 
to establish  defe ndant’s presence at  the scene of the alleged offense.

(c) Time  o f giving information.— The cour t may fix the time with in which the 
exchange of inform ation  r efe rred to in subdivis ion (b) shal l be accomplished.

(d)  Continuing du ty to disclose.— If  prio r to or dur ing tri al  a party  learns of 
an addi tional witness whose iden tity , if known should have  been included in the  
information furnished under subdivision (b) of this rule, the  party shal l 
prompt ly notify the  othe r pa rty  or his  atto rney of the  existence and  iden tity  of 
such addi tional witness.
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(e ) Fai lu re  to co mply.— Upo n th e fa il u re  of  e it her part y  to  com ply  w ith  th e  re qu ir em en ts  of  th is  ru le , th e co ur t ma y ex clud e th e test im on y of an y un dis clo sed w itn es s off ere d by such par ty  as  to  th e def en dan t’s ab senc e fro m, or  pres en ce  at , th e sce ne  of  the all eged  offense. T hi s ru le  sh al l no t lim it  th e ri gh t of  the  def en dan t to  t es ti fy  in  h is  own be ha lf.
( /)  Exc ep tion s.— F or good  cause sho wn , th e co urt  ma y g ra n t an  ex ce pt ion to  an y of  the  re qu ir em en ts  o f th is  r ule . 

lt u lc  12.2 Not ice o f de fe ns e based upon m en ta l c on di tio n
(« ) D efen se  o f in sa nity. — If  a def en da nt  in te nd s to  re ly  upo n th e de fens e of  in sa nity  a t th e tim e of th e all eged  cr im e, lie ahull , w ithin  th e tim e p rovide d fo r the til ing  of  p re tr ia l mot ions  or  dt  such la te r tim e as  th e co ur t ma y direc t, no tif y th e at to rn ey  fo r th e go ve rnmen t in  w ri ting  of  su ch  in te nt io n an d file a copy  of  such no tic e with  th e clerk,  i f  th er e is a fa il u re  to  com ply  with  the re qu irem en ts  of  th is  su bd iv isi on , in sa nity  may no t be ra is ed  as  a de fen se.  Th e co urt  ma y fo r ca us e show n al low la te  til ing of th e no tic e or  g ra n t ad dit io nal  tim e to  th e p a rti es to pr ep ar e fo r tr ia l or  ma ke  suc h oth er  ord er  as  may be ap pr op ri at e.(&) M en ta l disease or de feet  in co ns is te nt  w it h  th e m en ta l elem en t re qu ired  fo r th e of fense ch arge d.— If  a def en da nt  in te nd s to  in trod uc e ex pe rt  te st im on y re la ti ng  to  a men ta l di sease,  de fec t, or  o th er co nd iti on  be ar in g upo n th e issu e of  w het he r he  h ad  th e m en ta l st at e requ ired  fo r th e  offense  c ha rged , he  sha ll,  w ith in  th e tim e prov ided  fo r th e filing of p re tr ia l mot ions  or  a t such la te r tim e as  th e co ur t ma y di re ct , no tif y th e at to rn ey  fo r th e go ve rn m en t in  w ri ting  of  such  in tent io n an d file a copy of suc h no tic e w ith  th e clerk.  Th e co urt  ma y fo r ca us e sho wn  all ow  la te  fili ng of  th e no tice or  g ra n t addit io nal  tim e to th e part ie s to  pre pa re  for  t ri a l or  ma ke  such ot he r o rd er  a s ma y be ap pr op ri at e.
(c ) Psy ch ia tr ic  ex am inat io n.— In  an  ap pro pri a te  ca se  the co ur t may , upon  mo tio n of  th e at to rn ey  fo r the  go ve rnmen t, o rd er  th e de fe nd an t to su bm it to a ps yc hi at ri c ex am in at io n by a psy ch ia tr is t de sign at ed  fo r th is  pu rp os e in tlie  or de r of  the co ur t.
id ) Fa ilu re  to co mp ly.— If  th er e is  a fa il u re  to  giv e no tic e wh en re qu ir ed  by subd iv isi on  (b ) of  th is  ru le  or  to su bm it to  an  ex am in at io n when or de re d under su bd iv isi on  (c ) of  th is  ru le , the  co ur t ma y ex clu de  th e test im on y of  an y ex per t w itn es s offered by th e def en da nt  on th e is su e of hi s men ta l st at e.

R ule  15. Dep os ition s
(« ) When ta ke n. — W he ne ve r due to spec ia l ci rc um stan ce s of  th e case  it  is in th e  in te re st  of ju st ic e th a t th e testi mon y of a pros pe ct ive witn es s of  a part y  lie  ta ke n an d pres er ve d fo r use a t tr ia l,  th e couVt may  upo n mo tion of  su ch  part y  an d no tic e to th e part ie s ord er  th a t te st im on y of such  witn es s be ta ke n by deposi tion  an d th a t an y de sign ated  book, pa pe r, do cu men t, rec ord , .rec ording,  or  oth er  m at er ia l no t pr iv ile ge d,  lie pro duced at  th e same tim e an d place.  If  a w itn es s is  co mmitted  fo r fa il u re  to  giv e ba il to ap pea r to  te st if y  a t a tr ia l or  he ar in g,  th e co ur t on w ri tt en  mo tio n of  the witn es s an d upon  no tic e to  the par ti es  ma y direc t th a t hi s de po sit ion lie ta ke n.  A fter  th e de po si tio n has  been su bs cr ibed  th e co urt  ma y di sc ha rg e th e w itn es s.
(b ) Not ice of  ta ki ng .— Th e pa rty  a t who se  in st an ce  a depo sit ion is to  lie ta ke n sh al l giv e to  ev ery par ty  reas on ab le  w ri tt en  no tic e of  (lie tim e an d plac e fo r ta kin g th e  de po sit ion.  The  no tic e shall  st a te  th e nam e an d ad dr es s of each person to he ex am in ed . On mo tion of  a part y  upon  wh om the no tic e is se rved , the court  fo r ca us e sho wn  ma y ex tend  or  sh or te n th e tim e or  change* the pl ac e fo r ta ki ng th e de po si tio n.  The  officer ha ving  cu stod y of a def en da nt  sh al l lie no tif ied  of tlie  tim e an d place se t fo r the ex am in at io n an d shal l, un les s th e def en dn nt  wa ive s in w ri ti ng  th e ri gh t to lie pr es en t, pr od uc e him  nt th e ex am in at io n ami kee p him  in th e pres en ce  of  the w itn es s duri ng tlie  ex am in at io n.  A d ef en dan t no t in cu sti  dy sh al l ha ve  th e  righ t to lie pr es en t a t th e ex am in at io n upon requ es t su bj ec t to such  te rm s as  ma y be fixed by tli e co ur t, bu t hi s fa ilur e,  ab se nt  good ca us e sliow n. to a p p a r  a ft e r no tic e an d te nder  of  ex pe nses  in ac co rd an ce  wi tii subd iv isi on  (c ) of  th is  ru le  sh al l co nst itut e a w ai ve r of  th a t ri ght an d of an y object io n to th e ta k in g  an d us e of the d ep os iti on  b ased  upon  t ha t rig ht .
(c ) Pay men t o f ex pe ns es .— W he ne ve r a de po si tio n is  take n a t tlie in st an ce  of the go ve rnmen t or  w he ne ve r a de po sit ion is ta ken  a t th e in st an ce  o f a def en dan t who  is un ab le  to  bea r th e ex pe ns e of  th e ta k in g  of th e deposit ion , the co ur t m«v di rect  tl ia t the ex pe ns es  of  trav el  an d su bs is tenc e of tb e de fe nd an t an d hi s a tto rn ey  fo r at te ndan ce  a t th e  ex am in at io n sh al l be pai d by the go ve rnmen t.
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(d ) IIow  take n. — Sub je ct  to  such ad di tional  co nd it io ns  as  th e co urt  sh al l pro
vide , a de po si tio n sh al l he ta ken  an d filed  in th e m an ner  prov ided  in  c ivi l ac tion s 
ex ce pt  as  ot he rw ise prov ided  in thes e ru les, prov ided  th a t (1 ) in  no ev en t sh al l a 
dep<«it ion  he ta ke n of  a part y  de fe nd an t w ithout hi s co nsen t, an d (2 ) th e scope 
an d m an ne r of  ex am in at io n an d cros s-ex am inat ion sh al l he suc h as  wo uld  he 
all ow ed  in th e tr ia l its el f. Th e go ve rnmen t sh al l mak e av ai la bl e to the def en da nt  
or  hi s cou nse l fo r ex am in at io n and use a t th e ta kin g of  th e  depo sit ion an y st a te 
men t of the w itn es s be ing  deposed  wh ich  is in th e possessio n of  the go ve rnmen t 
an d to wh ich  th e def en da nt  would  he  ent it le d a t th e  t ri a l.

(e ) Use .— At  th e tr ia l or  upon  any he ar in g,  a pa rt  or  al l of  a de po si tio n,  so 
fa r as  ot he rw ise ad missibl e un de r the ru les of ev ide nc e, ma y he used as  su b
st an tive  ev ide nc e if  th e w itn es s is un av ai la bl e,  as  defin ed in subd iv isi on  (g ) of 
th is  ru le , or  th e w itn es s giv es tes tim ony at th e tr ia l or  he ar in g inc onsis ten t, with  
hi s depo sit ion. Any de po sit ion ma y als o he use d by an y par ty  fo r th e pu rpos e

* of  co ntrad ic ting  or  im pe ac hing  the test im on y of the de ponent as  a witn es s. If  
on ly a part  of a deposi tion  is offe red in ev iden ce  by a par ty , an  ad ve rse par ty  
may  re qu ire him to off er al l of it wh ich  is re le va nt  to  th e p a rt  offered an d an y 
part y  m ay o ffe r o th er  p ar ts .

( /)  Ob jec tio ns  to de po si tio n te st im on y. — Objec tio ns  to  de po sit ion test im on y
« or  ev ide nc e or  part s th er eo f an d the gr ou nd s fo r th e ob ject ion sh al l he st at ed

a t the tim e of  th e ta kin g of th e deposit ion .
(.9) U na va ila bi lit y. — “U na va ila bl e” as  a w itnes s in cl ud es  si tu at io ns in which  

th e  d ej m nen t:
(1 ) is ex em pted  by ru ling  of  tlw* judg e on th e gr ou nd  of  pr iv ile ge  from te st i

fy in g co nc erning  th e su bj ec t m at te r of hi s de po si tio n ; or
(2)  pe rs is ts  in re fu sing  to te st ify co nc erning  th e su bj ec t m att er of Ids de po si

tion  de sp ite  an  or de r of th e ju dg e to do s o ; or
<31 testi fie s to a lac k of  memo ry of th e su bje ct  m att e r of  hi s de po si tion ; or
(4 ) is un ab le  to he pr es en t or  to te st if y at th e  hea ri ng because of de at h or 

th en  ex is ting  ph ys ical  or men ta l illness  or in fi rm ity ; or
(5 ) is ab se nt  fro m th e he ar in g and th e pr op on en t o f  his  de po si tio n has  been 

un ab le  to pr oc ur e hi s at te ndan ce  by pro cess  or  oth er  reas on ab le  mcahs . A de 
po ne nt  is no t un av ai la bl e as  a witn es s if  hi s ex em pt ion,  re fu sa l, claim or  lac k 
of  memo ry,  in ab ili ty , or  ab senc e is due to  th e pr oc ur em en t or  wrong do ing of 
th e prop on en t of  his di sp os iti on  fo r th e pu rp os e of  pr ev en ting  th e w itn es s fro m 
at te ndin g o r t es tif ying .

(h ) De po sit ion by ag re em en t no t prec lude d. — N ot hi ng  in th is  ru le  sh al l pre 
clud e th e ta ki ng  of  a de po si tio n,  or al ly  or  upon w ri tt en  qu es tio ns , or  th e us e of 
a de po sit ion, by ag re em en t of th e par ti es  w ith th e co ns en t of  th e Court.
Ru le Id. Discovery and inspection

(a ) Disc losure  of evid ence by the gov ernmen t.
(7 )  In form at ion,  su bj ec t to dis clo sur e.
(.1 ) St at em en t of  de fe nd an t. — Upo n re qu es t of a def en da nt  th e go ve rnmen t 

sh al l pe rm it the de fe nda nt to  ins pe ct an d cop y or  ph otog ra ph  : any re le va nt  
w ri tt en  or  reco rded  st at em en ts  ma de  by th e de fe nd an t,  or  copie s th er eo f, w ith in  
th e posse ssion,  cu stod y or co nt ro l of  the gov ernment, th e  ex is tenc e of wh ich  is 
know n, or  by the ex er ci se  of  du e di lig ence  may  becom e known, to (he  a tt o rn ey  
fo r th e go ve rn m en t; th e  su bs tanc e of an y ora l st at em en t wh ich  th e go ve rnmen t

* in te nd s to  off er in ev iden ce  at the tr ia l mad e by th e def en dan t w he th er  be fo re  
or  a ft er arr est  in resp on se  to  in te rrog at io n by an y pe rson  th en  know n to th e 
de fe nd an t to  he ft go ve rn m en t agen t;  ami reco rd ed  te st im on y of  th e def en dan t 
be fo re  a gr an d ju ry  which  re la te s to th e offen se ch ar ge d.  Whe re  th e def en dan t

h is  a co rp or at io n,  par tn er sh ip , as so ciat ion,  or  la bo r un ion,  th e co ur t may g ra n t
th e  de fe nd an t, upo n it s mot ion,  dis covery of re le van t reco rd ed  test im on y of  an y 
witn es s he fo fe  a gr an d ju ry  wh o was. a t th e tim e e it her of th e  ch arge d ac ts  or  
of  th e  gr an d ju ry  proc eeding s, so si tu at ed  as  an  off ice r or  emplo yee  as  to  ha ve  
been  able lega lly  to  bind  th e  de fe nd an t in re sp ec t to th e  ac tivit ie s inv olv ed in 
th e  ch arg es .

(B i Defen da nt 's  pr io r record.— Upon requ es t of  tlt e de fe nd an t, th e go ve rn
m en t sh al l fu rn is h  to th e de fe nd an t suc h cop y of  his  p ri or cr im in al  rec ord, if  
an y.  as  is  th en  av ai la bl e to  th e at to rn ey  fo r th e go ve rnmen t.

'(<') Do cu me nts and tang ib le  ob jec ts. — Up on re qu es t of th e de fe nd an t th e 
go ve rn m en t sh al l pe rm it th e de fe nd an t to  in sp ec t an d copy  or  ph otog raph  hooks, 
pa per s,  do cume nts, ph otog ra ph s,  tang ib le  ob jec ts , bu ildi ng s or  pla ces, or  co pie s

50-473—75----- 16
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or portions  thereof , which are within the possession, custody or control of the
government, and which are  ma teri al to the prepar atio n of his defense or are
intend ed for use by the  government as evidence in chief at  the tria l, or were
obtained from or belong to the defendan t.

(D ) Reports of exam inati ons and tests.— Upon reques t of a defendan t the 
government shall i>ermit the defe ndan t to inspect  and copy or photograph any 
resu lts or repo rts of physical or mental examinations, and  of scientific tes ts or 
experiments , made in connection with the i»articular case, or copies thereof, 
within the possession, custody or control of the government, the existence of  
which is known, or by the  exerci se of due diligence may become known, to the 
atto rney  for the government.

(E ) Government witne sses.— Upon request of the  defe ndant the government
shall  furnish to the  defe nda nt a writ ten list of the  names and addr esse s of all 
government witnesses  which the  attor ney for the governm ent inten ds to call in 
the presentation of the  case in chief together with  any record of prior  felony 
convictions of any such witne ss which is with in the  knowledge of the atto rne y 4
for the government. When a request for discovery of the  names and addre sses
of witnesses has been made by a defendant, the govern ment shall be allowed to
perp etua te the testim ony of such witnesses in accord ance with the provisions
of Rule 15. , ,  , . v.

(2 ) Inform ation  not subje ct to disclosure.— Except as provided in par agr aph s f
(A ),  (B ),  and (D ) of subdivis ion ( a ) (1 ) ,  this  rule  does not auth oriz e the  
discovery or inspection of repor ts, memoranda , or oth er intern al govern ment 
documents made by t he attorn ey for the government or othe r government  age nts
in connection with the inves tigat ion or prosecut ion of the  case, or of stat eme nts
made by government  witne sses or prospective govern ment witnesses except as
provided in 18 U.S.C. § 3500.

(3 ) Grand jur y tran scr ipts .— Except as provided in Rule 6 and  subdivis ion 
(a ) (11 (A ) of this rule, these  rules do not rel ate  to discovery or inspection of 
recorded proceedings of a grand  jury.

(4 ) Fa ilu re to call witness.— The fact th at  a witn ess’ name is on a list  fu r
nished under  this  rule  shall  not be grounds for comment upon a fai lure  to call 
the  witness.

(6 ) Disclosure of evidence by the defendan t.
(1 ) Info rma tion  s ubject to disclosure.
(A ) Documents and tangible objects.— Upon reques t of the government, the  

defe ndan t shall perm it the government to inspect and copy o r photogra ph books, 
papers, documents, photographs,  tangib le objects, or copies or portions thereof, 
which are  within the  possession, custody or control  of  the defen dant and which 
the  defendant intends to intro duce  as evidence in chief at  the tria l.

(B ) Reports  of exam inati ons and tests.— Upon request of the government, the 
defe ndan t shall perm it the government to inspec t and copy or photograph any 
resu lts or reports of physical or mental examinations and of scientific tes ts or 
exper iments  made in connection with the pa rticular  case, or copies the reof, with in 
the  possession or contro l of the defendan t, which the defen dant intends to in
troduc e as evidence in chief at the tri al or which were prepa red by a witne ss 
whom the defe ndan t intends to call at  the  tr ia l when the resu lts or repo rts 
rela te to his testimony.

(C ) Defense witness es.— Upon re quest of the government, the defendan t shall
fur nis h the government a list  of the names and addresses of the witnesses he in- >
tends to call  in the pres enta tion  of th e case in chief. When a request fo r discovery 
of the names and addresses of witnesses has been made by the government, the 
defe ndan t shall he allowed to perp etua te the testim ony of such witnesses in 
accordance with the provis ions of Rule 15.

(2 ) Info rma tion  not subje ct to disclosure.— Exce pt as to scientific or medical *
repor ts, this subdivision does not auth orize the  discovery or inspection of re
ports, memorada , or other inte rnal  defense documen ts made by the defendan t
or his atto rneys or agents in connection with the  investigat ion or defense of the
case, or of sta tem ents made by the defen dant, or by goverment or defense wit
nesses, or by prospe ctive government or defense  witnesses, to the  defen dant,  his
agents  or attorney s.

(3 ) Fa ilu re to call witness.— The fac t th at  a witn ess’ name is on a list  fu r
nished unde r this rule  sha ll not be grounds for comment upon a fail ure  to call 
n witness.
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( c ) C o nti n ui n g d ut y t o dis cl os e. — If, pri o r t o or d uri n g tri a l, a p ar t y dis c o v e rs 
a d diti o n a l e vi d e n c e or m at eri a l pr e vi o u sl y r e q u e st e d or or d er e d, w hi c h is s u b 
j e ct t o dis c o v er y or i ns p e cti o n u n d e r t his r ul e, or t h e i d e n tit y of a n a d d iti o n al 
wit n ess or wit n ess es, h e s h all pr o m ptl y n oti f y t h e ot h e r p a rt y or his att o r n e y 
or t h e c o urt of t h e e xist e n c e of t h e a d d iti o n al m at eri al or wit n ess.

( d ) R e g ul ati o n of dis c o v er y.
( 1 ) Pr ot e cti v e or d ers. —U p o n a s uffi ci e nt s h o wi n g t h e c o urt m a y at a n y ti m e 

or d er t h at t h e dis c o v er y or i ns p e cti o n b e d e ni e d, r est ri ct e d or d ef err e d, or m a k e 
s u c h ot h er or d er as is a p pr o pri at e. U p o n r e q u est b y a p art y t h e c o urt s h all p er 
mit t h e p art y t o m a k e s u c h s h o wi n g, i n w h ol e or i n p a rt, i n t h e f or m of a wri tt e n 
st at e m e nt t o b e i ns p e ct e d b y t h e j u d g e al o n e. If t h e c o urt e nt er s a n or d e r g r a n ti n g 
r eli ef f oll o wi n g s u c h a s h o wi n g, t h e e ntir e t e x t of t h e p a rt y ’s st a t e m e nt s h all b e 
s e al e d a n d pr es er v e d i n t h e r e c or ds of t h e c o u rt t o b e m a d e a v ail a bl e t o t h e a p 
p ell at e c o urt i n t h e e v e nt of a n a p p e al.

( 2 ) F ail u r e t o c o m pl y wit h a r e q u est. — If at a n y ti m e d uri n g t h e c o urs e of 
t h e pr o c e e di n gs it is br o u g ht t o t h e att e nti o n of t h e c o urt t h at a p ar t y h as f ail e d 
t o c o m pl y wit h t hi s r ul e, t h e c o urt m a y or d er s u c h p a rt y t o p er m it t h e dis c o v er y 
or i ns p e cti o n, gr a n t a c o nti n u a n c e, or pr o hi bit t h e p ar t y fr o m i ntr o d u ci n g e vi 
d e n c e n ot dis cl os e d, or it m a y e nt e r s u c h ot h er or d e r as it d e e ms j u st u n d er t h e 
cir c u mst a n c es. T h e c o u rt m a y s p e cif y t h e ti m e, pl a c e a n d m a n n er of m a ki n g 
t h e dis c o v er y a n d i ns p e cti o n a n d m a y pr es c ri b e s u c h t er ms a n d c o n diti o ns as 
ar e j ust.

( e ) Ali bi wit n ess e s. — Dis c o v er y of ali bi wit n ess e s is g o v er n e d b y R ul e 1 2. 1. 
R ul e 1 7. S u b p o e n a

(f )
( 2 ) Pl a c e.  T h e wit n ess w h os e d e p ositi o n is t o b e t a k e n m a y b e r e q u ir e d b y 

s u b p o e n a t o att e n d at a n y pl a c e d esi g n at e d b y t h e tri a l c o urt.
R ul e 2 0. Tr a nsf er fr o m t h e dist ri ct f or pl e a a n d s e nt e n c e

( а ) I n di ct m e nt or i nf or m ati o n p e n di n g. —A d ef e n d a nt arr e st e d, h e l d o r p r es e nt 
i n a distri c t ot h er t h a n t h at i n w hi c h a n i n di ct m e nt or i nf or m ati o n is p e n di n g 
a g ai nst hi m m a y st a t e i n writi n g t h at h e wis h e s t o pl e a d g uilt y or n ol o c o n 
t e n d er e, t o w ai v e tri al i n t h e distri c t i n w hi c h t h e i n di ct m e nt or i nf or m ati o n is 
p e n di n g, a n d t o c o ns e nt t o dis p ositi o n of t h e c a s e i n t h e distri c t i n w hi c h h e w as 
arr e st e d, h el d, or pr es e nt, s u bj e ct t o t h e a p pr o v al of t h e U nit e d St at es att o r n e y 
f or e a c h dist ri ct. U p o n r e c ei p t of t h e d ef e n d a nt ’s st at e m e nt a n d of t h e wri tt e n 
a p pr o v al of t h e U nit e d St at es att or n e ys, t h e cl er k of t h e c o urt i n w hi c h t h e i n 
di ct m e nt or i nf or m ati o n is p e n di n g s h all tr a ns mi t t h e p a p ers i n t h e pr o c e e di n g or 
c ertifi e d c o pi es t h er e of t o t h e cl er k of t h e c o u rt f or t h e dis tri c t i n w hi c h t h e 
d ef e n d a nt is arr e st e d, h el d, or pr es e nt, a n d t h e pr os e c uti o n s h all c o nti n u e i n 
t h at dist ri ct.

( б ) I n di c t m e n t or i nf or m ati o n n ot p e n di n g. —A d ef e n d a nt arr e st e d, h el d, or 
pr es e nt i n a di str i ct ot h er t h a n t h e dis tri ct i n w hi c h a c o m pl ai nt is p e n di n g 
a g ai nst hi m m a y st a t e i n writi n g t h at h e wis h es t o pl e a d g uilt y or n ol o c o n 
t e n d er e t o w ai v e tri al i n t h e dist ri ct i n w hi c h t h e w a rr a nt w as iss u e d, a n d t o 
c o ns e nt t o dis p ositi o n of t h e c as e i n t h e di str i ct i n w hi c h h e w as arr est e d, h el d, 
or pr es e nt s u bj e ct t o t h e a p pr o v a l of t h e U nit e d St a e s att o r n e y f or e a c h dis tri c t. 
U p on r e c ei pt of t h e d ef e n d a nt’s st at e m e nt, a n d of t h e writt e n a p pr o v al of t h e 
U nit e d St at es att or n e ys a n d u p o n f di n g of n n i nf or m ati o n or t h e r et ur n of a n 
i n di ct m e nt, t h e cl er k of t h e c o urt f or t h e dis tri ct i n w hi c h t h e w a rr a nt w as 
iss u e d s h all tr a ns m it t h e p a p er s i n t h e pr o c e e di n g or c ertifi e d c o pi es t h er e o f t o t h e 
cl er k of t h e c o urt f or t h e distri c t i n w hi c h t h e d ef e n d a n t w as arr e st e d, h el d, or 
pr es e nt, a n d t h e pr os e c uti o n s h all c o nti n u e i n t h a t dist ri ct. W h e n t h e d ef e n d a nt 
is br o u g h t b ef or e t h e c o u rt t o pl e a d t o a n i nf o r m ati o n fil e d i n t h e dis tri ct w h er e 
t h e w a rr a nt w as iss u e d, h e m a y at t h at ti m e w ai v e i n di ct m e nt as pr o vi d e d i n 
R ul e 7, a n d t h e pr os e c uti o n m a y c o nti n u e b as e d u p o n t h e i nf or m ati o n ori gi n all v 
fil e d.

( c ) Eff e ct of n ot g uilt y pl e a. — If af t e r t h e pr o c e e di n g h as b e e n tr a nsf err e d 
p ur s u a nt t o s u b di visi o n ( a ) or ( b ) of t hi s r ul e t h e d ef e n d a nt pl e a ds n ot g uilt y, 
t h e cl er k s h all r et ur n t h e p a p er s t o t h e c o urt i n w hi c h t h e pr os e c uti o n w as c o m 
m e n c e d, a n d t h e pr o c e e di n g s h all b e r est or e d t o t h e d o c k et of t h at c o urt. T h e d e 
f e n d a n t’s st at e m e nt t h at h e wis h es t o pl e a d g uilt y or n ol o c o nt e n d er e s h all n ot 
b e us e d a g a i nst hi m.



(d ) Jw setst tet .— A. ju ven ile (a s def ined in 18 U.S .C. $ 5 nr u) wh o is  ar re st ed , 
he ld,  or  p re se nt in a d is tr ic t ot he r th an  th a t in which  he  i s all eg ed  to  h n w  <fmi- 
uii tted  an  ac t in  viol at io n of  a law  of th e Uni ted S ta te s no t pu ni sh ab le  by de ath 
or  lif e im pr ison men t ma y, a ft e r he  ha s l»een ad vi se d by counsel  an d with  th e  
ap pr ov al  of th e co ur t an d th e Uni ted  S ta te s at to rn ey , consen t to  be proceeded 
ag ai nst  as  a ju ve ni le  de linq ue nt  in th e d is tr ic t in wh ich  he  Is ar re st ed , he ld , or  
pr es en t. Th e co ns en t sh al l be given in w ri ting  be fo re  th e  co ur t bu t on ly aft er 
th e co ur t ha s ap pr is ed  th e ju ve ni le  o f h is  ri ghts  Includ ing th e righ t to  be re tu rm  d 
to  th e di st ri ct  in wh ich  he is all eged  to ha ve  co mm itt ed  th e ac t,  an d of  th e  con
seq uences  of  su ch  c on sent .
Kale 29.1. Vie ti ng  ar gu m en t

A fter  the clo sin g of ev iden ce  th e pr os ec ut ion sh al l open th e ar gu m en t. Th e 
de fen se  sh al l be per m it te d to  rep ly.  Th e pr os ec ut ion sh al l then  be pe rm it ted to  
rep ly in re bu ttal .
Ha le 32. Se nt en ce  an d ju dg m en t

(a t Se nten ce .
( / )  Im po si tio n o f senten ce .— Se nten ce  sh al l be im posed with ou t un re as on ab le  

de lay . Be fore iuqKis ing se nt en ce  th e co ur t sh al l af fo rd  cou nse l un op po rtun ity 
to  speak on be ha lf  of  th e  de fe nd an t an d sh al l a d d r“s s the de fe nd an t pe rson al ly  
an d as k him  if  he  wishe s to  ma ke  a st at em en t in hi s own be ha lf  an d to  pr es en t 
an y in fo rm at io n in m it ig at io n o f pu ni sh men t.

(2 ) Not ifi ca tio n o f righ t to appea l.— A fter  im posin g senten ce  in a ca se  wh ich  
has  gon e to  tr ia l on a plea  of  no t gu ilt y,  th e co ur t sh al l ad vi se  th e de fe nd an t 
of  hi s ri gh t to  ap pe al  an d of  th e righ t of  a pe rson  wh o is un ab le  to pay th e co st 
of a n  upp ea l bo a pp ly  fo r leav e to  ap pe al  in fo rm a pa up er is . The re  sha ll be no du ty  
on the co ur t to ad vi se  th e de fe nd an t of an y ri gh t of  np]M*al a ft e r sent en ce  is 
imposed  follo wing a ple a of gu ilty or  nolo co nt en de re . If  th e def en da nt  so re-  
qu es ts , th e clerk of  th e co urt  sh al l pr ep ar e an d file fo rt hw ith  a no tice  of  ap pe al  
on be ha lf  o f t ire  de fe nd an t.

(c )  Pr esen tenc e inve st ig at io n.
(1}  Whe n mad e.— Th e prob at ion serv ice  of  th e co ur t sh al l mak e a pr es en tenc e 

in ve st ig at io n an d re po rt  to  th e  co ur t be fore  th e  im po si tio n of sent en ce  or  th e  
gra nt in g of pr ob at io n un less  th e co ur t ot he rw ise d ir ec ts  fo r reas on s st a te d  on flic 
rec ord.

Th e re po rt  sh al l no t be su bm itt ed  to the co ur t or  it s co nt en ts  d is ease d  to  an y
one un less  th e de fe nd an t ha s ple aded  gu ilt y or  n olo  c on tend er e or  ha s bee n fou nd  
gu ilt y,  ex cept th a t a ju dg e may , with  th e w ri tt en  co ns en t of the def en da nt , 
in sp ec t a  pr es en tenc e re port  a t any time.

Th e re sp ec t sh al l no t be  su bm itt ed  to  th e co urt  or  it s co nten ts  dis closed  to any- 
p ri o r cr im in al  reco rd  of th e  de fe nd an t an d such  in fo rm at io n ab ou t bi s chara c te r
is ti cs  bi s fin an cia l co nd iti on  an d the ci rc um stan ce s af fecti ng  his  be ha vior  as  ma y 
be  he lpfu l in im po sin g se nt en ce  or  in g ra nting  pr ob at io n or in th e co rrec tio na l 
tr ea tm en t of  the  de fe nd an t, an d such oth er  inf or m at io n as  ma y be re qu ir ed  by th e 
co ur t.

(3 ) Discl osure.
(A ) Be for e im po sin g se nt en ce  th e co ur t sh al l upon  requ es t ]»ernii t th e de fe nd 

ant.  or  hi s co unsel if  he  is so repr es en ted,  to  re ad  th e re port  of th e pr es en tenc e 
in ve st ig at io n ex clus ive of  an y reco mmen da tio n as  to senten ce , un less  in th e op in
ion  of  th e co ur t th e re po rt  co nt ai ns  di ag no st ic  op inion wh ich  mig ht  se riou sly 
d is ru p t a pr og ram of re ha bil it at io n, source s of  in fo rm at io n ob ta ined  upon  a 
pr om ise  of  co nf id en tia lit y or  an y ot he r in fo rm at io n which , if  dis clo sed , mi gh t re 
su lt  in ha rm , ph ys ic al  or  othe rw ise,  to  th e def en da nt or  ot he r per so ns ; an d the 
co ur t sh al l af fo rd  th e def en dan t or  hi s counsel  an  opi»ort un ity to comm ent 
ther eo n.

(R ) If  th e  co ur t is of  th e view th a t th er e is  in fo rm at io n in th e pr es en tenc e 
re po rt  wh ich  shou ld  no t be dis clo sed  und er  subd iv isi on  (c ) (3 )(A )  of  th is  ru le , 
th e  co ur t in lieu of  m ak in g th e re po rt  or  p a rt  th er eo f av ai la bl e sh al l st a te  o ra lly 
or  in w ri ting  a su m m ar y of th e fa ctua l in fo rm at io n co nt ai n'  d th er ei n to  be re lie d
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o n i n. d et er mi ni n g s e nt e n c e, a n d s h all gi v e t h e d ef e n d a nt or his c o u ns el a n o p p or 
t u nit y t o c o m m e nt t h er e o n. T h e st at e m e nt m a y h e m a d e t o t h e p arti es i n c a m er a.

( C) A n y m at eri al dis cl os e d t o t h e d ef e n d a nt or his c o u ns el s h all als o b e d is 
cl os e d t o t h e a tt or n e y f or t h e g o v er n m e nt.

( D ) A n y c o pi es of t h e pr es e nt e n c e i n v e sti g a ti o n r e p ort m a d e a v ai l a bl e t o t h e 
d ef e n d a nt or his c o u ns el a n d t h e att o r n e y f or t h e g o v er n m e nt s h all b e r et u r n e d 
t o tli e pr o b ati o n offi cer i m m e di at el y f oll o wi n g t h e i m p ositi o n of s e nt e n c e or 
tli e gr a n ti n g of pr o b ati o n. C o pi es of t h e pr es e nt e n ce i n v esti g ati o n r e p ort s h all 
u ot b e m a d e b y t h e d ef e n d a nt, his c o u ns el, or t h e att o r n e y f or t h e g o v er n m e nt.

( E ) T h e r e p o rts of st u di es a u d r e c o m m e n d ati o ns c o nt ai n e d t h er e i n m a d e b y 
t h e Dir e ct or of t h e B ur e a u of Pris o n s or t h e Y o ut h C orr e cti o n Di visi o n of t h e 
B o ar d of P ar ol e p ur s u a nt t o 1 8 U. S. C. 4 2 0 8 ( b ) 4 2 5 2, 5 0 1 0 ( e), or 5 0 3 4 s h all l >e 
c o nsi d er e d a pr es e n t e u c e i n v esti g ati o n wit hi n t h e m e a ni n g of s u b di visi o n ( e ) ( S) 
of t his r ul e.

( d ) Wit h dr a w al of pl e a of ff uilt y. — A m oti o n t o wit h dr a w a pl e a of g uilt y 
or n ol o c o nt e n d er e m a y b e m a d e o nl y b ef or e s e nt e n c e is i m p os e d or i m p ositi o n 
of s e nt e n c e is s us p e n d e d ; b ut t o c orr e ct m a n if est i nj u sti c e t h e c o u rt af t e r 
s e nt e n c e m a y s et asi d e t h e j u d g m e nt of c o u vi cti o n a u d p er m it t h e d ef e n d a nt 
t o wit h dr a w his pl e a.

( e ) Pr o b ati o n. — Aft er c o n vi cti o n of a n off e ns e n ot p u nis h a bl e b y d e at h or b y 
lif e i m pris o n m e nt, t h e d ef e n d a nt m a y b e pl a c e d o n pr o b ati o n if p er m itt e d b y 
l a w.

(f ) R e v o c ati o n of pr o b ati o n. —Tli e c o urt s h all n ot r e v o k e pr o b ati o n e x c e pt 
aft e r a h e ari n g at w hi c h t h e d ef e n d a nt s h all h e pr es e nt a n d aji pris e d of t h e 
gr o u n ds o n w hi c h s u c h a cti o n is pr o p os e d. T h e d ef e n d a nt m a y b e a d m itt e d t o 
b ail p e n di n g s u c h h e ari n g.

R ul e 'i $. Pr es e n c e of t h e d ef e n d a nt
( а ) Pr es e n c e r e q uir e d. — Tli e d ef e n d a n t s h all ti e pr es e nt at t h e arr a i g n m e nt, 

at t h e ti m e of t h e pl e a, at e v er y st a g e of t h e tri a l i n cl u di n g t h e i m p a n eli n g of 
t h e j ur y a n d t h e r et ur n of t h e v er di ct, a n d at ( h e i m p ositi o n of s e nt e n c e e x c e pt 
as ot h er wis e pr o vi d e d b y t h is r ul e.

( б) C o nti n u e d pr es e n c e n ot r e q ui r e d. — T h e f u rt h er pr o gr ess of t h e tri al t o 
a n d i n cl u di n g t h e r et u r n of t h e v er di c t s h all u ot h e pr e v e nt e d a n d t h e d e 
f e n d a nt s h all b e c o nsi d er e d t o h a v e w ai v e d his ri g ht t o b e pr es e nt w h e n e v er 
a d ef e n d a nt, i niti all y pr es e nt,

( I t  v ol u nt aril y a bs e n ts hi ms elf aft e r t h e tri a l h a s c o m m e n ce d ( w h et h e r or 
n ot. h e h as b e e n i nf or m e d b y t h e c o urt of his o bli g a ti o n t o r e m ai n d uri n g tli e 
tr i a l), or

( 2 ) e n g a g es i n c o n d u ct w hi c h is s u c h as t o j us tif y his b ei n g e x cl u d e d fr o m 
t h e c o urtr o o m.

( c ) Pr es e n c e n ot r e q uir e d.- — A d e f e n d a nt n e e d n ot b e p r es e nt i n t h e f oll o wi n g 
sit u a ti o ns :

( 1 ) A c or p or ati o n m a y a p p e ar b y c o u ns el f or a ll p ur p os es.
( 2 ) I n pr os e c uti o ns f or off e ns es p u nis h a bl e b y fi n e or b y i m pris o n m e nt f or 

n ot m or e t h a n o n e y e a r or b ot h, t h e c o urt, wit h t h e writt e n c o ns e nt of t h e d ef e n 
d a nt, m a y p er m it arr a i g n m e n t, pl e a, tri a l, a n d i m p ositi o n of s e nt e n c e i n t h e 
d ef e n d a n t’s a bs e n c e.

( 3 ) At a c o nf er e n c e o r ar g u m e nt u p o n a q u esti o n of l a w.
( 4 ) At a r e d u cti o n of s e nt e n c e u n d er R ul e 3 5.
2. T h at t h e f or e g oi n g a m e n d m e nts a n d a d diti o n s t o t h e R ul es of Cri mi n al 

Pr o c e d ur e s h all t a k e eff e ct o n J ul y 1. 1 9 7 4. a n d s h all g o v er n all cri mi n al pr o 
c e e di n gs t h e r e a ft e r c o m m e n c e d a n d, i ns o f ar as j u st a n d pr a cti c a bl e, i n pr o c e e d 
i n gs t h e n p e n di n g.

3. T h at T h e C hi e f J us ti c e b e, a n d h e h er e b y is, a ut h o ri z e d t o tr a ns m it t o tli e 
C o n gr ess t h e f or e g oi n g a m e n d m e nts a n d a d diti o ns t o t h e R ul es of Cri m i n al 
Pr o c e d ur e i n a c c or d a n c e wit h tli e pr o visi o ns of titl e 1 8, U nit e d St a t es C o d e, 
s e cti o n 3 7 7 1.

Mr. J ust i c e D o u gl as is o p p os e d t o tli e C o urt b ei n g a m er e c o n d uit of R u Ip s  t o 
C o n gr ess si n c e t h e C o urt h as b a d n o h a n d i n dr a fti n g t h e m a u d h as p o c o mji e- 
t e n c e t o d esi g n t h e m i n k e e pi n g wit h t h e titl es a n d s pi rit of t h e C o nstit uti o n.
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R ule s op E vidence, Civ il  P rocedure and Cri min al  P rocedure—A pproval by 
Congress

PUBLIC LAW 9 3 - 1 2 ;  87  STAT. 9 
[S . 583]

An Act to promote the sepa ratio n of con stitu tional powers by suspending the 
effectiveness of the  Rules of Evidence for United Stat es Courts  and Magis
tra tes , the Amendments to the Fed eral  Rules  of Civil Procedure, and the 
Amendments to the Federal Rules of Criminal Proced ure tran sm itte d to the 
Congress by the  Chief Jus tice  on Feb rua ry 5, 1973, unti l approved by Act of 
Congress.

Be i t enacted by the Sen ate  and House of Represe ntatives of the United Sta tes  of 
America in Congress assembled, That:

Notw ithstandi ng any other provisions of law, the Rules of Evidence for  U nited
States Courts and Magis trates , the Amendments to the Federal Rules of Civil 
Procedure, and the Amendments to the Fed eral  Rules of Criminal Proced ure, 
which are  embraced by the orders entered by the Supreme Court of the  United 
Stat es on Monday, November 20, 1972, and Monday, December 18, 1972, shall 
have no force or effect except  to the extent,  and with  such amendments, as they 
may be expressly approved  by /Vet of Congress.

Approved March 30, 1973.

Chapter 237— R ules of Criminal Procedure

Sec.
3771. Procedure to an d including verdict.
3772. Procedure af ter  verdict.

§ 3771. Proce dure to and including verdict 
The Supreme Court of the United States shall  have the power to prescribe,

from time to time, rules of pleading, practice, and procedure with respect to any 
or all proceedings prio r to and including  verdict, or finding of guilty  or not 
guilty by the cour t if a jur y has been waived, or plea of guilty, in criminal cases 
and proceedings to punish  for criminal contem pt of court in the United  States 
dis tric t courts, in the dis tric t cour ts for the Distr ict  of the Canal Zone a nd the 
Virgin Island s, in the Supreme Court of Pue rto Rico, and in proceedings before 
United Stat es mag istra tes. Such rules shall  not tak e effect unti l they have been 
reported to Congress by the  Chief Jus tice at  or af te r the beginning of a regu lar 
session thereof but  not lat er  than the first day of May, a nd unti l the expi ratio n 
of ninety  days af ter they have been thu s repor ted. All laws in conflict with 
such rules  shall be of no fur the r force or effect af te r such rules have taken 
effect.

Nothing in this title , anything therein to the  con trary notw ithstanding, shall 
in any way limit,  supersede, or repeal any such rules hereto fore prescribed by th e 
Supreme Court.

Jun e 25, 1948, c. 645, 62 Stat. 846; May 24, 1949, c. 139. § 59, 63 Sta t. 98: 
Mav 10. 1950, c. 174, § 1, 64 Stat.  158; Jul y 7, 1958, Pub. L. 85-508,  § 1 2 (k ),  72 
Stat. 348; Mar. 18, 1959, Pub. L. 86-3, § 14 (g ),  76 Sta t. 11; Oct. 17, 1968, Pub. L. 
90-57 8, Title II I,  § 3 01 (a ) (2 ),  82 Stat . 1115.

§ 3772. Proc edure af te r verd ict
The Supreme Court of the United  States shall have  the power to prescribe, 

from time to time, rule s of practice and proced ure with respect  to any or all 
proceedings af te r verdict, or finding of gui lt by the  cour t if a jur y has  been 
waived, or plea of g uilty, in crimin al cases and proceedings to punish for criminal 
contempt in the  Unite d States dis tric t court s, in the dis tric t court s for the 
Dis tric t of the  Canal  Zone and the Virgin Islands,  in the Supreme Court  of



241

Pue rto Rico, in the United  States cour ts of appeals, and in the Supreme Court 
of the United States.  This  section shall not give the Supreme Court power to 
abridge the right of the accused to apply for wit hdrawa l of a plea of guilty, if 
such application be made with in ten days  af te r entr y of such plea, and before 
sentence is imposed.

The right of appeal  shall  continue in those cases in which appeal s are  autho r
ized by law, but the  rules  made as herein  auth orized may prescribe  the times for 
and manner  of taking appe als and apply ing for wr its  of ceteriora ri and  pre
paring records and bills of exceptions and the conditions on which supersedes 
or bail may be allowed.

The Supreme Cour t may fix the dates when such rules  shall  take effect 
and the exten t to which they shall apply to proceedin gs then pending, and  af ter 
they become effective all laws in conflict therew ith shall be of no furth er  force.

Nothing in this  title,  anythin g therein  to the  con trar y notw ithstanding, shall 
in any way limit, supersede, or repea l any such rule s hereto fore prescribed by 
the Supreme Court.
Jun e 25, 1948, c. 645, 62 Sta t. 846; May 24, 1949, c. 139, §66 . 63 Sta t. 98; July 
7, 1958, Pub. L. 85-50 8, § 12( f) , 72 Sta t. 348; Mar. 18, 1959, Pub. L. 86-3 , 
§ 1 4 (h ),  73 Stat . 11.

U.S. District Court,
Eastern District of Missouri.
St. Louis, Mo., Febru ary  7, 1915.

William  L. (B ill ) Hungate,
Congressman, 'Washington, D.C.

Dear Bil l: Undoubtedly by now you have read  the recent arti cle published in 
the St. Louis Post-Dispatch  about plea barg ainin g. The publicat ion of that  a rtic le 
prompts this letter.

In my 26  years as a judge, I have observed the  conduct of criminal dockets in 
both sta te and federal courts, and in tha t observation  I have perceived tha t plea 
barga ining was introd uced in those cour ts th at  were not current in their  crimina l 
dockets. I have never known a court  employing plea bargainin g to catch up. Ergo 
I consider i t no t to be an efficient system.

In the Post-D ispatch  arti cle it  sets for th the  position of the Jus tic e De par t
ment as being th at  they should have some input in the sentencin g procedure. 
To me there is something improper about the autho rity  charged with the prose
cution making a determin ation  as to the  type, na tur e and exte nt of the sentence 
to be imposed.

From everythin g I read in the  newspaper, you are  going to have a very busy 
term.

I wish you well an d God Speed.
Yours very tru ly,

J ohn K. Regan.

[F ro m  the St.  Lo uis  Post  D ispa tc h,  Feb . 5, 1975]

Plea Bargaining Rules Near 

(By  Ted Ges t)

Washington.—Congress is likely thi s yea r to establish the firs t formalized 
plea barg ainin g procedu re for the fede ral courts,  says Representati ve William L. 
Hun gate  (D em .), Troy, who heads  a subcommit tee studying the proposal.

Tn fact, if Congress does not ac t by this summer, a “plea agreement proce
dur e” and many oth er changes proposed by the  Supreme Court  las t yea r will 
go into effect autom atical ly. The changes apply to the rules  und er which federal 
crimin al cases are  handled.

Hun gate’s subcommittee is at  the  center of a conflict involving which of the 
three branches of Government should set the rules of operation  for the federal 
courts.
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An in it ia l ph as e of th e issu e wa s res olv ed  la st  m on th , wh en Pre si de nt  G er ald R. Fol d sig ned a se t of  fe de ra l ru les of  evide nc e th a t Go ng res s ap pr ov ed  in  la te  
De cemb er.

Co ng res s ex clu de d mo at o f the co nt ro ve rs ia l prov is ions  of th e ru le s th a t had  been  pro posed  by th e  Su prem e Co urt. It  was  th e fi rs t tim e th a t th e Leg is la tiv e Bra nc h ha d sign ifi ca nt ly  al te re d  ru les fo r co urt  op er at io n ti ia t ha d been  la id  
down  by the* Su prem e Con rt.

In th e ev ide nce ru les tli ut  finally em erg ed, th e  m aj or qu es tio ns  of  co nt ro ve rsy inv olv ed iss ues such  as  th e de fin ition  of  “h ears ay” an d wh en reco rd s of  p ri or cr im in al  invo lvem en t o f witn es ses could  be in trod uc ed  in to  tr ia ls .
Al tho ugh thos e pr ov is ions  will be of  gre at  in te re st  to lawye rs  an d judg es , they  pro bably  wil l no t af£e<-t th e av er ag e ci tiz en  un less  he  ha pp en s to be ca lle d in to  

co ur t as  a  de fe nd an t or witn es s.
Bu t ple a ba rg ai ni ng  is  ex pe cted  to p rovo ke  m uch mor e de ba te .
In the ide a di sc us sion  pro cess,  wh ich  is pre val en t in  st a te  co urt s bu t not offic ially condo ned in th e fe de ra l syste m,  a def en dan t ag re es  to plea d gu il ty  in ex ch an ge  fo r a redu ct io n in  the ch arge —an d max im um  pe na lty—t o  wh ich  he  su bj ec ts  him self.
Th e pr op riety of  ple a ba rg ai ns  ha s been de ba te d off an d on fo r ye ar s,  bu t th e publi c ha s become  mo re aw are  of it  re ce nt ly  as  a re su lt  of  w ha t man y say were sm all  pe na lt ie s im posed on fo rm er  Vice P re si den t Spi ro  T. Agnew  and fig ures  in  the W at er ga te  s ca nd al  a ft e r the y ag reed  to pl ea d gu ilt y.
Th e ju d ic ia ry ’s plea  bar gai nin g proposal was  d ra ft ed  by a co mmitt ee  th a t in 

cluded Ju dg e W ill iam II. W eb ste r of th e St.  Lo uis-ba sed Un ite d S ta te s C ou rt  of  Ap pea ls fo r th e E ig ht h Circ ui t.
No tin g th a t up to  95 pe r cent of cr im in al  ca se s w er e dis posed  of th ro ug h gu il ty  pleas, th e co mm itt ee  conclud ed  th a t “ th er e is incr ea sing  ac kn ow ledg men t of  b oth  th e in ev itab il ity an d the pr op riety of  p lea  ag re em en ts ."
Th e Su prem e C ou rt ’s final reco mmen da tio n wa s th a t re su lt s of  plea  dis cu ss ions  be tw een a pr os ec ut or  an d def en da nt m us t be dis clo sed  in open co ur t. I f  a ju dg e re je ct s th e  prop os al , a de fend an t ma y w ithd ra w  the plea an il de man d a tr ia l.
ll ungate  would  no t off er a pred ic tio n on how hi s reorga nize d,  sev en-m em ber 

su bc om mitt ee  m ig ht  ch an ge  the Su prem e Cou rt proj wisals on ple a ba rg ai ni ng  an d ot he r gu idel ines  re gu la ting  th e ha nd ling  of  cr im in al  case s.
Bu t som e ju dg es  an d pr os ec utor s a lr ea dy ha ve  sq ua re d off on the se par at io n  of  jtowers iss ue  In he re nt  in tli e di sp ute.
I ’.S. D is tr ic t Ju dge Jo hn K. Re gan of  St.  Lo ui s w ro te  to Hun ga te , "I n  my ju dg m en t th is  pro posed ru le  is a step  ba ck w ar d an d is no t in the best in te re st  of  e ithe r the de fe nd an t or  th e  G ov ernm en t.”
Re ga n ex plaine d th a t he  did  not  be lie ve  th a t pr os ec ut or s w ith ou t th e benef it of  a pr es en tenc e re po rt  on a de fe nd an t or  th e ex pe rien ce  of a ju dg e shou ld  he in eff ect de cid ing how  lon g a sent en ce  sh ou ld  he.
Hun gn te  tol d th e Miss ou ri B ar  la st  fa ll th a t "som e judg es  co ns ider  plea  b a rga in in g an  inva sio n by th e Ex ec ut ive Bra nc h of  th e  ju di ci al  fu nc tion .”
Th e D ep ar tm en t of  J ust ic e,  not  su rp ri si ng ly , di sa gr ee s st rong ly  w ith  th a t po in t of v iew.
A ju st ic e de pa rtm en t sp ok esman  tol d ll u n g a te ’s su hc oinm itt ee  th a t th e ju dge’s po wer  to re je ct  a ple a bar gai n  might  he “a n unw arr an te d  in fr inge m en t by th e ju d ic ia ry  on  t he  po wers o f t he ex ec ut ive.”
A dec ision  on w hat  ch ar ge s to  place ag ain st  a def en dan t is “t ra dit io nal ly  re served  fo r the ex erci se  of  pr os ec ut or ia l di sc re tion ,” sa id  W. Vi neent R ak es tr aw , an  ass is ta n t at to rn ey  ge ne ra l.
R ak es traw  proposed th a t ju dg es  no t he all ow ed  to re je ct  a plea  ba rg ai n sim ply  be ca us e they  do no t ag re e with  pr os ec ut or s’ de cision  to drop  ce rt ai n  co uu ts  or  ch ar ge s fro m the case.
A ju dg e shou ld be co ns id er in g on ly  th e ap pro pri at en es s of  a sent en ce  to  th e ch ar ge  th a t is st ill  pe nd ing. R ak es tr aw  sa id .
Th e ot he r m aj or  ar ea  of  di sp ut e in th e prop osed  ch an ge s in th e cr im in al  proc edure  ru les is in  th e  are a of  “d isc ov ery,” or  th e exte nt to  each  ot her  be fore  th e tr ia l.
Th e pro posed  ru le s sa y th a t pr os ec ut or s m us t fu rn is h  to  de fe nd an ts  th e na mes  an d ad dr es se s of  th eir  ex pe cted  witn es se s a t th e  tr ia l an d “the  su bs tanc e of  an y 

oral st at em en t” m ad e by th e def en da nt  to  fe de ra l ag en ts  th a t is to  be in trod uc ed  in  a tr ia l.
Defen da nt s,  l ikew ise , m us t prov ide a w itn es s li st  t o pros ec utor s.
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R a k e str n w t ol d t h e Il u n g at e s u b c o m m itt e e t h at t h e J usti c e D e p a rt m e nt “ c a n
n ot o v erst at e its o pi * ositi o n " t o t h e m a n d at o r y dis cl os ur e of wit n ess lists.

“ T h e c o ns e q u e n c es of s u c h a r ul e ar e b ot h d a n g e r o us a n d fri g ht e ni n g i n t h at 
G o v er n m e nt wit n ess es a n d t h eir f a mili es will e v e n b e m or e e x p os e d t h a n t h e y 
ar e n o w t o t hr e ats, p r ess u r es a n d p h ysi c al h ar m, ” h e s ai d.

T h e dr a fti n g c o m mitt e e p oi nt e d o ut, h o w e v er, t h at p ar ti e s i n a cri m i n al c as e 
mi g ht r e q u est j u d g e’s t o k e e p t h e n a m e of a wit n ess s e cr et “ w h e n it b eli e v es dis
cl os ur e will cr e at e a n u n d u e ris k of h ar m t o t h e wit n e ss. ”

I n ail, t h e J us ti c e D e p a rt m e nt s u b m itt e d 3 8 p a g es of o bj e cti o n s t o t h e pr o p os e d 
c h a n g es, m a n y of t h e m t o r el ati v el y t e c h ni c al alt e r ati o ns.

Aft er h e ari n g fr o m t h e J usti c e D e p a rt m e nt, t h e s u b c o m mitt e e a p pr o v e d a bill, 
w hi c h s u bs e q u e ntl y w as p ass e d b y C o n gr ess, d el a yi n g t h e eff e cti v e d at e of t h e 
cri mi n al r ul es f or a y e ar t o all o w m or e ti m e t o st u d y t h e m.

T h e r ul es of e vi d e n c e will b e c o me eff e cti v e J ul y 1. T h e y w er e a p pr o v e d b y 
C o n gr ess D e c. 1 8 —t w o d a ys b ef or e a dj o ur n m e nt — a n d si g n e d b y Mr. F or d J a n. 2 
wit h o ut c o m m e nt.

Est a blis h m e nt of u nif or m r ul es of e vi d e n c e w as t h e c ul mi n ati o n of a pr o c ess 
st a rt e d i n 1 96 1 w h e n t h e S u pr e m e C o urt n a m e d a c o m mitt e e t o b e gi n d r af ti n g a 
c o d e t o m a k e e vi d e n c e r ul es st a n d ar d f or t h e first ti m e i n t h e 9 3 f e d er al j u di c i al 
distri cts.

As i niti all y pr o p os e d, til e r ul es w o ul d h a v e c h a n g e d s u b st a n ti all y t h e c ur r e nt 
l a w o n pri vil e g e d i nf or m ati o n b y m a ki n g c o nfi d e nti al c o n v er s ati o n s b et w e e n 
d o ct ors, l a w y ers, cl er g y m e n a n d t h e p ers o ns t h e y s er v e u n v ail a bl e as e vi d e n c e i n 
a c as e.

W h e n t h at s u bj e ct pr o v e d t o b e c o ntr o v ersi al a n d ot h e r pr of essi o n als s u c h as 
n e ws r e p o rt ers a n d s o ci al w or k ers s o u g ht t o o bt ai n pri vil e g es als o, t h e H u n g at e 
s u b c o m mitt e e d e ci d e d t h at t h e w h ol e t o pi c o f p ri vil e g es w as n ot pr o p er t o i n cl u d e 
i n r ul e s of e vi d e n c e b u t r at h er s h o ul d b e c o nsi d e r e d s e p a r at el y.

T o mi ni mi z e t h e c o nfli ct wit h t h e j u di ci al Br a n c h o v er t h e r ul es. Il u n g a t e 
p oi nt e d o ut t h at a b o ut h al f of t h e S u pr e m e C o u rt’s pr o p os e d e vi d e n c e r ul es w er e 
a d o pt e d b y C o n gr ess wit h o ut c h a n g e.

T h e i m p ort a n c e of t h e e vi d e n c e r ul es a p pr o v e d b y C o n gr ess is m or e i n w h at 
t h e y o mit t h a n w h at t h e y i n cl u d e. H n n g at e s ai d.

A n d C o n gr ess est a blis h e d t h e p oi nt t h at t h e r e s h o ul d b e s o m e u n if or m r u b's 
of e vi d e n c e. Il u n g at e s ai d. O n e m e m b er of bis s u b c o m mitt e e, R e p r es e nt at i v e 
Elit n b et h H olt z m n n ( D e m.), Ne w Y or k, t ol d t h e H o us e t h a t n o s u c h n ati o n wi d e 
r ul es w er e n e c ess ar y.

U. S. D i s t ri c t Co u r t .
U. S. C O U R T H O U S E.

N e w Y or k, N. Y., F e br u a r y  J 4 ,1 97 7.
H o n. W i l li a m L. Hu x g a t e ,
C h air m a n, S u b c o m mitt e e o n Cri mi n al J usti c e o f t h e C o m mitt e e o n t h e J u di ci a r y,  

H o us e of R e pr e s e nt ati v es, W as hi n gt o n, D. C.
D e a r  Co x g r e s s m a x  II u x g a t e : I a m pl e as e d. I n a ns w e r t o y o ur i n vit ati o n, t o

s u b mit m y c o m m e nts a n d vi e ws r es p e cti n g t h e pr o p os e d A m e n d m e nts t o t h e 
F e d er al R ul es of Cri mi n al Pr o c e d ur e.

✓ I writ e fr o m t h e v a n t a g e p oi nt of m or e t h a n fift e e n y e a rs’ e x p eri e n c e as a
j u d g e of t h e U nit e d St at es Distri ct C o urt f or t h e S o ut h e r n Dis tri c t of N e w 
Y or k a n d pri o r t o t h at m or e tli a n t w e nt y- o n e y e a rs as a tri a l l a w y er, i n cl u di n g 
t hr e e y e ars as C hi ef Assist a n t U nit e d St a t es Att or n e y a n d U nit e d St a t es At
t or n e y f or t h e S o ut h e r n Distri ct of N e w Y or k.

*  I h a v e pr esi d e d o v er h u n d r e ds of cri mi n al tri al s i n v ol vi n g s u b st a n ti all y e v er y
t y p e of f e d er al cri m e. Si g nifi c a ntl y. I w as t h e tri al j u d g e i n U nit e d St at es  v. 
li e ntr e n a. 3 1 9 F. 2 d 9 1 6 ( 2 d Cir. 1 9 6 3), a m aj or m ulti- d ef e n d a nt n ar c oti cs c o n
s pir a c y c as e w h er e al m ost ei g ht y e ars b ef or e t h e S u pr e m e C o urt’s d e cisi o n i n 
Illi n ois  v. All e n.  3 9 7 U. S. 3 3 7 ( 1 9 7 0), I w as f or c e d t o g a g a n d h a n d c u ff s e v e r al 
d ef e n d a n ts i n or d er t o pr e v e nt t h e ir c o nti n u e d vi ol e nt disr u p ti o n of t h e tri a l.

I o bj e ct t o s e v er al of t h e pr o p os e d A m e n d m e nts t o t h e F e d e r al R ul es of Cri m
i n al Pr o c e d ur e o n t h e gr o u n d t h at t h e y ar e u n n e c ess ar y, u ns o u n d, u nr e ali sti c 
a n d, i n s o m e i nst a n c e s, d a n g er o us:

R ul e 1 1( e)
T h e pr o p os e d a m e n d m e nt t o R ul e 1 1( e ) w hi c h pr o vi d es f or pl e a b ar g ai ni n g 

is p arti c ul arl y u ns o u n d.
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Plea bargainin g, long pract iced  in the sta te courts,  ha s been a disa ster . A 
current study of the  subject, showing justi fiable public outr age with the  con
sequences of plea barga ining , is now appearing  daily in The New York Times. I 
enclose the first art icle in the  series which was publish ed on Feb ruary 11, 1975. 
It  shows th at  in over SO percent of the  serious  felony cases institu ted  in the  
crimin al court s of the  City of New York, the  d efen dant  pleads to a lesser offense, 
result ing not in protect ing the public from dange rous crimina ls, but in the ir 
return  to the s tre ets  af te r serving  lit tle or no prison sentence.

Wholly ap ar t from  the  deplorable social consequences, the plea barg aini ng 
procedure  places the  judg e in a compromising position, for no ma tter wh at the  
safeguards  his partic ipa tion in plea barg ainin g alway s leaves him vulnerable 
to a c harge of c orrup tion,  actual  or apparen t, not only in cases where t he sentence  
appe ars to be too lenien t, but also in cases where, aft er the bargain is made, 
unscrupulous atto rne ys tells their duped but credulous clients  th at  they can 
ensure  a sentence of only “X” months or years if the client will put up cash for 
the judge. Nothing could bring  more discr edit on the  judic iary  and the ent ire 
system of criminal justi ce, and such charges,  often tota lly irresponsible, are  all 
too easy to make by anyone.

Finally, the complex and time-consuming plea bargainin g procedure  proposed 
by the amended rule  will serve not to exped ite or facilit ate  the disposit ion of 
criminal cases but to prolong and complicate the  sentenci ng procedure, resu lting  
in fur the r delays in disposing of criminal cases and gre ate r backlog and conges
tion in the dis trict courts. Moreover, the proposed procedu re will open up new 
issues for  judic ial dete rmin ation  involving time-consuming h earin gs and opinions 
in th e d ist ric t c ourts  followed by interm inabl e appeals.

Rule 12.1
The proposed amendment to Rule 12.1 (al ibi  ru le)  is unnecessa ry and und esir

able. Worse, proposed Rule 12 .1 (b ), by requirin g the  prosecutor to reveal the  
names of witnesses, jeopar dizes the  ent ire tri al  process for it exposes the wit
nesses to  serious, if not mortal, danger.

Rule 29.1
The proposed amend ment to Rule 29.1 which provides for a change in the 

traditi ona l common law number  and orde r of summ ations  is again unnecessary 
and undesirable.

As mat ters  now stand,  any judge who w ishes to use the proposed proced ure of 
requiring  the prose cutor to make an opening argument, followed by a reply by 
the defense, followed by a rebutta l by th e prosecutor, may do so in his discret ion.

I am awa re th at  the proposed procedure is employed in some states. In m.v 
view, this  innovat ion is objectionable. It  will prolong  the trial and most crimin al 
trials  are  already too long. It will provide a fer tile  ground for litigation  of issues 
involving a claim of deception, surpr ise, prejudice, prosecutorial misconduct, 
etc., for defe ndan ts will claim that  the prosecutor saved his good argu ments 
until his final reb uttal for  the  delib erate  purpose of deprivin g the defe ndan t of 
his rig ht to reply. Fina lly, it furth er weights  the scales of justi ce in favo r of the 
accused.

Rule 32
The proposed amendmen t to Rule 3 2 (c )( 3 )( A ) providing for disclosure  of 

the pre«entence renort is impossible to adm inis ter in its requi rement th at  the 
court shall afford the defe ndan t or his counsel an oppo rtuni ty to comment when 
the cour t has  refused to allow the defense to read  the report, because it might 
seriously disrup t a progr am of rehabili tatio n, breach  a promise of con fidentia lity 
or result in harm , physical or otherwise, to the  defendan t or other persons. 
Obviously, inte lligent comment cannot be m ade by the defense witho ut disclos ure 
and knowledge of the  contents of the presen tence repor t. An oppo rtuni ty to 
comment thu s defe ats the  purpose of denying disclos ure in the  f irst place.

The proposed amendment to Rule 32 (c ) (3 ) (B ) suffers the same defect.

Rule 1,3
Pre trial conferences  have become a useful and desira ble procedu re in the  

adm inis trat ion of the crimin al law. Such conferences, dealin g as they do with 
scheduling a tri al date,  discovery and pre liminar y motions, do not requ ire the  
presence of the defendan t. Moreover, i t is difficult to schedule conferences if the 
presence of the  defendan t, whether  deta ined  or out on bail, is required . The pro-
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posed amend ment to Rule 4 3 (a ) should make clea r tha t the defend ant’s presence  
is n ot required  at  p ret ria l conferences.

The proposed amend ment to Rule 43( b ) is unnecessary and undesirable.  Case 
law, notably  Illinois  v. Allen, supra , and United States  v. Torto ra, 464 F.2d 
1202 (2d  Cir. 1972 ), alrea dy define the  circum stance s when a tri al  may be con
tinue d in the  defend ant’s absence. The subjec t is one of continuing development, 
and it  is unwise  to codify the rule. All of the  circumstances  under which it might 
be perfectly prop er to try a defe ndan t in abse ntia  cannot be foreseen or state d, 
and the subj ect should there fore  be le ft to development  by case law.

The proposed amendment to Rule 4 3 (c )( 2 ) is a verba tim copy of exist ing 
Rule 43( c ) (2 ) and therefore unnecessary. However, the exist ing rule  should 
be amended so as to permit  a defe ndant to consent to tri al in his absence, even 
though the  de fend ant’s absence is invo luntary  an d the offense is p unishable by fine 
or imp risonm ent f or more than  one ye ar or both.

The precise situ atio n occurred in United Sta tes  v. Gruncwald, 233 F.2d  556 
(2d  Cir. 19 56 ), where  a princip al defe nda nt charg ed with severa l offenses, each 

punishable  by fine or imprisonm ent for more tha n one yea r or both, suffered a 
hea rt att ack  near  the close of a lengthy tria l. The pre tria l prepar atio n and tri al 
had been time consuming and expensive for all parties. The stricken defe ndant 
gave his wri tten consent to completion of the tri al  in his absence, thereb y pre
venting a mis tria l as to him. A nd str ial  would have  resulte d in a ret ria l and dupl i
cation of effort  and expense not only on the pa rt of the government but also 
upon th e p ar t of th e strick en defendant. Surely, the avoidance of a mis tria l should 
be foster ed not hampe red by the rules. The re is no conceivable reason why a 
defe ndant should not be able to waive or consent to tri al  in his absence, even 
though his absence is involu ntary and wha teve r the penal ty for the  offense.

I very much apprecia te the oppo rtuni ty to comment on the  proposed amend 
ments and hope t ha t my comments will be both h elpful and effective.

Sincerely yours,
Lloyd F. MacMaiion,

U.S. Dis tric t Judge .

[From the New York Times , Feb. 11, 1975]

Lower Courts Are Settling 80 P ercent of City F elony Cases 

(By  Marcia Cham bers )

The huge volume of felony cases c ut to m isdemeanors by plea- bargainin g or  dis
missed outr igh t in Crimin al Court here  increased markedly las t year, according to 
records of the  Police Depa rtment and the city ’s five Dis tric t Attorneys.

The Crimin al Courts, technically empowered to adjudicate  only misdemeanors, 
disposed of 81,351 of th e 101,748 felony arr es ts in th e city in 1974, a tota l of 80 per 
cent. In 1973, these  courts  disposed of 66,710 of 91,013 felony cases, or 73 percent.

Strug gling to keep up with an ever-increa&ing case load, the  Criminal Courts 
have come to super vise plea barg ainin g and sentence  barg ainin g with the tac it 
aim of reducing felonies to misdemeanors as often as possible at  a defe nda nt’s 
first appe arance before  the bar  of justice .

Under the law, felonies carry  severe penaltie s—nt least more than a year’s 
imprisonment—and are  supposed to be disposed of in the Sta te Supreme Court. 
The felonies th at  neve r get to the Supreme C ourt are  disposed of in a vari ety of 
ways in Crimin al Court.

Some ch arges  are  reduced to misdemea nors, which car ry a maximum sentence 
of one y ear in jail,  a $1,000 fine or thr ee yea rs’ probation. Crimin al Court  judges 
also have given conditional or uncondi tional discharges  on a guilty  plea, or have 
granted an “A.C.D.”—an adjournm ent in contemp lation of dismissal .

Interv iews with judges, prosecuto rs, defense lawyers , police officers and de
fend ants  indicate th at  the effort to prevent the  criminal case load from becom
ing unman ageable  has  generated a system of concession and compromise tha t 
puts adm inis trat ion ahead of just ice and cuts  across the spectrum  of felony 
charges.

Every day there are  hundr eds of compromised cases th at  the general public 
never hea rs about. Occasionally, a notor ious case draw s atte ntio n not only to 
itself , but  also to the system of plea-bargain! ng a nd its shortcomings.



CITYWIDE RECORDS ON FELONY CASES

1973
fslony

arrests

Falonies 
disposed 
of by the 

lower 
court • Percent

1974
felony

arrests

Felonies 
disposed 
of by the 

lower 
cour t Percent

Manha ttan ............ ................  31.098 23. 846 77 32,830 26, 752 81Brooklyn.................... ................  24.907 17,858 72 27, 744 22, 924 SOBronx......... ............... ................. 21,411 16. 466 77 24,501 20,172 82Q naens. .. ........................ ................  11,929 7, 543 63 13, 775 10, 340 76Staten Island,  ................ . ________ 1.698 1.018 60 1,898 1,163 61
To tal............................ ................  91,043 » 66. 710 73 101,748 81,351 80

1 Disposition through plea and sentence bargaining to a misdemeanor, adiournm ent in contemplation of a dism issa l, proba tion,  condit ional or unconditional discharge.
> The rema ining  24,333 cases were sent to grand ju ry  and resulted in indictm ent , dismissal or retu rn to the crim inal court. A small percentage nt the grand jury cases or iginate,  in dis tric t attorn ey's bureaus and not the crim inal couits . Figures were not available for these cases.
Source. The New York City Police Department and Offices of City  Dis tric t Attorneys.

The ease of Melvin Lewis, the alleged slayer of Frank ,T. Walker , a widower with six children , is a recent example. But  it could just as easily have been the case of Willie Poinsette or John Stevens.
Willie Poinsette  was 48 years  old and had a record of 21 previous arr est s when, on April 8, 1973, he was chnrged with robbery and possession of a gun, both felonies. If  convicted on these charg es he would have facet! up to 32 year s in prison. Two days later in Criminal Court, Mr. Poinsette pleaded guilty to peti t larceny, a misdemeanor, ami was sentenced to two months in city jail.John  Stevens was 23 and had a record of seven previous arr es ts when, on Jan . 18, 1973, lie was charged with robbery and jrossessiou of a knife, both felonies. If convicted on these charges  he would have faced up to 32 years in prison. The nex t day, Mr. Stevens pleaded guilty in arra ignmen t court to possession of a weapon, a misdemeanor, and was sentenced to 11 months  in city jail.
Melvin Lewis was 19 and had a record of  13 previous arr es ts when, on Aug. 29, 1973, lie was charged witli possession of a knife and attem pted  robbery, both felonies. Il' convicted on these charges, lie wonld liave faced up to 14 years in prison. The same day in arra ignmen t court, Mr. Lewis pleaded guilty to at tempted gran d larceny, a misdemeanor, and was sentenced to 10 months in city jail, lie  was conditionally released on parole  to a rehabilitation  cente r three  months  later .
Mr. Lewis, who used the name Raymond Tubar, is the best known of these defendants.  Shortly af te r disappearing  from the rehabi lita tion  center on Ja n. 21, he was urre sted  for assault ing two civilians and a police officer. A week later lie was charged  with wounding a police officer and killing  Mr. Walker, dur ing an incident in St. V incent’s Hospi tal.
Mr. Lewis’s case made the head lines ; Mr. Stevens and Mr. Poinsette’s did not. Yet the thre e men sha re a common experience: each was allowed to barga in over the  pleas they would enter and the sentences they would receive. The charges were reduced from felonies to misdemeanors in eith er arra ignm ent or Criminal Court and the men were given the kind of sentence that  virtually  assured  thei r retu rn to the  st ree ts with in several months.
Subsequently , a ll three defendants were arre sted  again on a variety of charges .In the past, felony arrest s moved through the  Criminal Court system to the Supreme Court. The Crimina l Courts arraign defendan ts and then determ ine whe ther  there is sufficient evidence fo r grand jury action.

BA IL  QUALI FI CATI ON W EI GHED

In arra ignment court, the first step in the process, the accused is acqua inted with the charge  aga inst  him and a judge  determines qualifica tions for hail and sets u date for a prelim inary  hearing . The bulk of the felony cases are  disposed of a t the next step in the process, the  p relim inary hearing, which generally takes place several days  a fte r arraignment. It is during these two procedures tha t most felonies are  disposed of.
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Even so-called high-grade arr est s by undercover or decoy police officers are  
churned  into the pic a-a nd  seuteuce-hargain ing machinery of the Griuiinal Court.

Based on tigures fo r Manhattan , Brooklyn and the Bronx from the Sta te Select 
Committee on Crime, only 22 per cent of the adu lts arrested for felony robiieries 
in 1973 by the antic-rime police uni ts were, in fact, convicted of felonies. The 
others, the year-long study released thi s week shows, were eith er dismissed, dis
charg ed, placed on probat ion o r sent to a drug-tre atme ut center.

Sta te Sena tor Ralph  J. Marino. Republican of Oyster Bay, L.I., the  chairm an 
of the committee on crime, said yesterday tha t the plea-bargaining situatio n bad 
Ixsoome so serious that he intended to hold public hear ings  in March to try to 
.establish guidelines for felony reductions.

Even the new, stringent drug law, designed to keep narcotics  sellers and 
addicts  off the  streets through the imposit ion of stiff sentences, can be c ircum
vented  by the  power of the Criminal Court, in which, prio r to indictment, plea 
and sentence bargain ing is  perm itted  in cer tain  d rug cases.

Police sta tist ics  show tha t in 1974 ther e were 7,634 felony narcotics arr est s 
in the  live boroughs. Dur ing the  same  year there were 3,357 drug  indictments, 
according to Chris tine McKay, adm inistrative assis tan t to Drunk Rogers, the 
city-wide narco tics prosecutor.

Some of these arrests, Mrs. McKay said had not resulted in indictment by 
year’s end when the sta tis tics were compiled. Some charges, such as those in
volving the possession or sale of methadone, mariju ana  or tranquil izers . were re
duced to misdemeanors through plea barg aining in Criminal Court.

William Bimm, 2t) years  old, of 115 St. Marks Place, had  been arre sted  on 
Sept. 11). 1974 for selling an undisclosed number  of pills to un undercover  De
tective, Joseph Rauchet, in Bryant Par k. Detective Rauchet  found 111 tra n
quilizers in Mr. Boran’s pocket.

Mr. Boran was charged with the sale and possession of drugs, both Class D 
felonies, each punishable by up to seven years in prison. But Mr. Boran’s ease 
was not held for grand  jury action, possibly because his only prio r ar rest was 
tor  loitering , possibly because be had a legal prescription for the pills—even 
though it is illegal to sell them.

Jn an interview, Detective Rauchet recalled that  there had been some dispute 
over how many pills Mr. B oran had offered to sell him. Judg e Hyman  Solniker, 
presiding, that  day over arra ign ment court , held a brie f bench conference with 
the prosecutor  and Legal Aid {society lawyer, all off the  record. A bargain was  
struck. Mr. Boran agreed to plead guil ty to possession as a misdemeanor. Judge 
Solniker sentenced Mr. Boran to a condit ional discharge.

Had  Mr. Boran’s case been held for a prel iminary  hear ing. Detective Rauchet 
would have testified about the ar rest for a judge to determine if there  was 
prohaMe cause  that  a crime had  been committed and sufficient evidence to send 
the  case to the  grand jury .

“I t was a  s tran ge case,” Detective R auchet recalled. “I thought it  would go to a 
prel iminary hearing, but the main fun ction of a judge those days is to knock 
wh at he can down, and that  is wha t the judge did. I t’s not at all unusua l. Pm 
callous to it. ”

On  Dec. 11, the day Mr. Boran  stood before Judge Solniker, t he judg e’s calendar  
listed 77 cases. By 5 p.m.. the judge had disposed of 47 cases. Thir teen  of the 
3k felony arraignments had  been reduced to misdemeanors and disposed of in 
arraignm ent  court.

The three arra ignment cour ts in Manhattan, including night  court, had 269 
cases on the Dec. 11, J974. calendars. That volume goes a long way toward explain
ing the reasons so many cases are so quickly adju dica ted through plea bargain ing. 
Dor example, last  year-66.932 of the 179t648 citywide a rra ignments  for all crimes 
for  the first  11 months of 1974 were handled in Manhattan .

The case load in the city’s cour ts has risen sharply over the las t 15 years . In 
1969. there were some 30.990 felony arra ignmen ts citywide , when almost all 
felony ar rests  were arra igned as felonies, according to the 1969 annual  report of 
the courts. Las t yeaT, there were 101.748 felony arr est s in the five boroughs, an 
increase of nearly  12 per cent over 1973.

In defense of the sentence-bargaining system. a system that ,has  been upheld by 
the .court s, judges and others point to the increase in arr est s. J t is so staggering  
rfliidfthe eonxequeneosofovererowded ja ils ,so fear fu l, the, pressure is on,everyone 
in the  system to keep the cases flowing in and out but not to trial,  they sn.v.



Thus, the objective, according to criminal court judges who preside  over the 
courts in Manhattan , is to stop cer tain  cases at  intak e, because annual budgets 
do not provide enough fund s for  the courtrooms, judges and prosecu tors needed 
to try  a ll cases.

In Manhattan , this  means ha lf the arr est s never go to a prel iminary hearing. 
In the  other boroughs, which have fewer cases only 20 to 30 per cent of the 
arr est s a re disposed of a t a rraignm ent . Most of the r emainder ar e bargained down 
at  the  prelim inary  hearing.

David  Ross, the city’s adm inis trat ive  judge  said  in a recen t interview, “We 
have a theory: that  the  gre at bulk of the cases are  low gravamen [substance] 
offenses. The trick  is to get a good judge in an upf ront pa rt [courtroom],  who 
can separate  the w heat from the chaff and dispose of the cases.”

And that  is why the criminal court  calendar  is now up to date, said court 
officials.

How does Jus tice Ross explain that  las t year 81,351 felony cases of 101,748 
felony arrest s were disposed of in  cr iminal court?

“The police call them felonies. We don’t take the gravamen of a crime from 
the police. We don’t take the ir label.”

Said one criminal court judge, “Ninety percent of all felonies are  solid 
misdemeanors.”

Police officials d isagreed vigorously.
Inspector Michael J. Farre ll, commander of the Police Departm ent’s cr iminal 

jus tice bureau , said in an interview that  every felony ar rest was reviewed twice 
once by a superio r officer and the  second time by an assis tan t dis tric t attorney  
who draws up the felony charge in the complaint room in the  courthouse.

“The Police Departm ent is quite  willing to take the responsibili ty for poor 
arrests  whatever that  number may be,” Inspector Fa rre l said. “But wha t con
cerns us in the  vas t majority of cases in which the cour t takes  guilty pleas on 
felonies to le sser charges. There ar e a  large number of good arrests,  va lid arrests , 
th at  walk out of court .”

Sena tor Marino said his recen t analysis of 710 robbery  arr est s showed that  
“the  excellent  work by the Police D epartment  is being wasted .”

“The judges  and ass ista nt dis trict attorneys , in reducing the cases, are  often 
ignoring the very serious criminal records of the defen dants , which indic ate 
they a re a continuing menace to society,” he said.

“I f there is no serious inju ry, the cases are  being reduced in order to control 
the  volume in Supreme Court. Arraignment court is the  key. The only reason  
Supreme Court is func tiona l is that  arraign men t pa rt is taking pleas,” Sena tor 
Marino added.

Lester Goodchild, the  chief executive officer for  the city ’s courts,  said that  
45.000 cases in 1974 of all Man hattan arre sts, including a rre sts  fo r misdeiheanors 
and violations , never  reached arraign men t court . These are  the so-called “bad 
arrest s."

The cases that  do make i t to arraignm ent  as a felony have init ially been screened 
by a prosecutor. Once the  case goes before a crim inal court judge, however, t here 
are any number of factors  that  can lead to a reduc tion to a misdemeanor.

Mr. Lewis’s robbery case, for  example, illu str ate s one of the  major problem s: 
complainan ts who do not  show up in court to press  charges .

Mr. Lewis was charged with  attem pting  to rob Rafael Acevedo of Hora tio 
Street  in Greenwich Village, by holding him up at  knifepoint. But Mr. Acevedo 
did not appear in court and it  seemed unlikely to the prosecutor on duty  that  
day in ar raignment court th at  he would be a witness  if  the  case ever  went to  tr ial.

“We looked a t the case this w’ay : we’ve got a dismissal on our hands or we’re 
going to grab what we can get,” said Ronald Lankier, the  chief of the criminal 
cour ts bureau of the M anhattan Dist rict  Atto rney’s office.

“We took the 10-month sentence ,” he said.
This  winnowing out, many in the court  system agree, tends  to give the de

fendan t the upper hand  in bargaining about sentences in Criminal Court. The 
rep eaters know this from experience. The novice learns  it from friends  or his 
lawyer.

“We’ve got an edge,” said one defense at torney.
The acto rs in the  th ree-minute arra ignmen t drama, in which pleas are entered 

and sentences ironed out  in off-the-record bench conferences,  speak of conflicting 
pressures.
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“A plea barg ain often  repr esen ts noth ing more tha n an honest evalu ation  by 
the prosecutor and the defense  attorney  of the stre ngt hs and weaknesses of his 
case,” said Judg e Richard  A. Brown, of Criminal Court , former Mayor John  V. 
Linds ay’s Albany lobbyist. Judg e Brown, 15 months  on the bench, presided over 
about 10,000 cases, most of them in arraignm ent  cour t.

But an honest eval uati on is dependent upon several factors, said judges,  pros 
ecutors and Legal Aid attorney s.

• Did th e prosecut or overcharge in the c omplaint  room?
“There is some putting [of  char ges]  on the  pa rt of the prosecuto r, and it 

varies from case to case,” said William J. Galla gher, the  lawyer in charge of 
the cr iminal defense div ision of the  Legal Aid Society.

Acting Supreme C ourt Jus tice Irving Lang  as ke d:
“Would the defen dant,  in any event, receive no more tha n one yea r in ja il ? 

And, if so, why not accept a plea in arra ign ment court with  all par ties present 
< instead of w aiting months  longer?”

Was the complainant a friend of th e suspe ct’s? Or a member of h is family who 
decided n ot to press cha rges? Was the re an illega l searc h and seizure th at  could 
not s tand  up in  court?  Was t he vict im in jur ed ?

Sometimes a com plain ant or witness will wTai t all  day in cour t to have his 
• case called. “Wh at if he tell s you he’s had  enough and refuses to ret urn if the

case is adjourned ag ain ?” asked one ass ist ant p rosecutor.
Does the prosecutor know, as he knew in Mr. Lewis’s robbery arr est , th at  he 

has a weak felony case and to obtain a conviction  he has to accept 
a misdeme anor?

JUDGES POSE QUEST ION S

Judge s who were interviewed posed all of these  questions in one form or an 
other. They all made sure to point out th at  it  was the  a ssi sta nt dis trict atto rney 
who fir st h ad to consent to lower the charge. They insisted  t ha t they were passive 
durin g negotiation s between prosecutor and defense attor ney.  But  priv atel y 
they acknowledged th at  they “twis t arms,” as one crim inal cour t judge  put  it, 
to get pleas.

In the end, with  all the  shifti ng of responsib ility, the sta tist ics  tell much of 
the  story. Only 20 per cent of the felony ar rests  in the  city in 1974 ever reached 
the g rand ju ry for  possible felony indictment.

The gran d jur y may then  indict, dismiss  the  case, or ret urn  it  to crim inal 
court. Few defe ndan ts indicted on felony charges ever  go to trial,  for these cases, 
too, are  often plea-b argained to a lesser charg e when they reach Supreme C ourt.

Serious as well as minor felonies are  barg aine d down, and the defe ndant 
rare ly pleads guil ty to the  original charge. Court  sta tist ics  show, for  example, 
th at  only 8 per cent of the  14,444 ass aul t ar rests  c itywide for the  first 11 months  
of 1974 ended in an  in dictm ent chargin g assau lt.

Even the most serious  of all felonies—homicides—are  not exempt from plea 
bargaining. A recen t stud y by the New York Times found th at  eight of 10 de
fend ants  accused of homicide in New York City (du rin g 1973 ) pleaded guilt y to 
a reduced charge.

U.S. D istrict Court,
District of Maryland, 

Baltimore, Md., February 20, 1075.
Hon. William L. Hung ate,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, House 

of Representatives, Washington, D.C.
Dear Congressman Hungate: I have your  le tte r of Jan ua ry 27, 1975, requ est

ing the comments of th e members of t his  Cour t in regard  to the Proposed Amend
ments to the Federal Rules of Crimin al Proce dure,  the effective date of which 
was postponed by Public Law 93-36 1 from August 1, 1974 to August 1, 1975.

As you will no doubt recall, several members of this  Court  (Jud ges  Kaufm an, 
Miller and Bl ai r) and Judge Winter of the  U.S. Co urt of Appeals for the  Fou rth 
Circuit,  have previously voiced the ir objections to various sections of proposed 
Rule 11, and Jud ge Bla ir, under date of Jun e 10, 1974, submitted his suggested 
revision of R ule 11 at  your request.

Alt of the  active judg es and one senior  judge  of this Bench take objection to 
proposed Section (e ) which involves plea barg aini ng because, as the Amendment 
is presen tly drafted , acceptance of the  plea binds the judge to impose a sentence
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ment. This, we feet unnecessari ly makes the judge  a par ty to the plea agreem ent 
and unduly limits  his discretion as to the sentence which should he imposed. 
While we recognixe t hat  the judge may obtain a presentence report prio r to .ac
ceptance  of the plea and may reject  the plea if he is not then satisfied that  it 
would serve the inte rest s o f justice , we view this as an unsa tisfactory alte rna tive .

For your inform ation,  I am enclosing herewith copies of t he  prior  correspond
ence from members of this Bench and Judge Winter , which set forth  more fully 
some of the objections  we perceive. . . . .  .Six of the active  judges and one senior judge of this Bench believe tha t Rule 
11, as it is presently writ ten,  provides  all necessary safeguards of a defen dant s 
righ ts while reta ining for the  court an exercise of discretion unfe ttere d by being 
a party , in effect, to the  piea agreement. We wish to again voice our unqualified 
opposition to the proposed Amendment.

Thanking you for the opportuni ty to express our views on the subject, J am,
Sincerely yours, _Eowa»  S. Northrop.

V.S. Court of Appeals for the F ourth Circuit,
June  12, 197

lion . William  L. H ungate,
Chdu 'tndn,  kSubcomwii tee on Grhi iitid l Justifie, Comm itte e oh  the  Ju di eiwy,  Hou se 

of Represen tat ive s, Wa shington , I).C.
Dear Congressman Hungate: I am sorry that  atte nda nce  at a term of court  

ip Richmond has  delayed my really to your kind let ter  of May 28, 11)74. You ask 
my views on three  questions, and I am most happy to sta te them. I will respond 
lo (hem in inverse order  beqapse I think  tha t my answer to your third question 
reveals  the basic philosophic difference between my views and the concept em
bodied in proposed ltu le 11.

I sincerely think that  sentence should be e limin ated as an area of plea agree
ment. The purposes  of sentence are  twofold—to serve as a vehicle for rehabili
tat ion  of an offender, an d/or  to dete r others from committing the same or simi
la r crime. Given these purposes, and if they have validity , it seems to me t ha t 
Ihe prosecutor and the defe ndant are singularly inappropr iate  as persons to 
lix sentence. Neith er the defen dant,  whose sole int ere st is in getting off lightly, 
nor the prosecutor , whose principal interest is in obta ining a conviction, has  
(he objectivi ty of the judge in appraisin g lio.w society’s int ere st in rehabi lita 
tion and/o r deter rence  can best he served. In medicine, one does not permit the 
pa tient to prescribe his cure. No less in law do I think the offender should  have 
a say in his punishment, even by the quasi-adve rsary  process  of plea bargaining.

If  sentence is elRniuated as an area of plea agreement,  I do not think  that  
the  number of guilty  picas will lie substantia lly red uce d; lienee, I do not thin k 
that  the elimination would subs tant ially reduce the impact of Rule j l te )  on 
the criminal tria l docket. My opinion is, of course, a subjec tive one based upon 
my slightly  less than five years experience as a dis tric t judge  in the Dis tric t 
of Maryland. My pract ice, which was well known and I think the practice of 
the  other dis tric t judges  at th at  time, was not to p erm it the prosecutor to make 
any  recommendation as to sentence. My impression was th at  Maryland was not 
below the othe r dis tric ts in the  percentage of criminal cases disposed of by a 
plea of qnilty. I know’ th at  thi s pract ice presently obtains in the Dis tric t of 
South Carolina, and it may in othe r dist rict s also. I do not think that  if these 
other dis tric ts can be identified it would be too difficult to obtain sta tist ics  
from the Administrat ive ' >ffice of the  United Sta tes  Courts to show what has been 
the  experience in them and in South Carolina. In this  way, an accu rate answer 
to you r question could be ob tained,  but let me add , I would think  that  the price 
of a few additional tri als  would lie worth  the cost of avoiding the unseemliness 
of permit ting  a defendan t to negotiate his own punishment.

With respect to Rule li fe )  (2),  which iiermits a dis trict judge to defer  action 
on a plea agreement unti l af te r consideration  of a presentence report, I agree 
th at  use of this procedure would relieve pressure on the dis tric t judge to 
accept an agreement as to sentence negotiated by the  pnrties. I suppose that  
if the  recommendation in the presen tence  report is in line w’ith the agreement 
of the pnrties , acceptance of th e agreement is easy. Conversely, if  they are grossly
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disp ara te, reject ion of the  pa rties’ agreement  is easier . Use of the  procedure, 
however, may well cause the  unnec essary  prepar atio n of presentenc e reports , 
i.e., plea agreem ent is rejected  and  def end ant is acqu itted  at  trial;  and it would 
not obviate my philosophical objection to expand ing the sentencing function 
beyond the  judge  and the qualifled, object ive experts who are  provided  to ass ist 
him.

Thunk you again for the opportu nity  to expr ess my views.
Respect fully yours,

Harrison L. Winter.

Congress of the United States,
Committee on the  J udiciary,

House of Representatives, 
Washington, D.C., May 28, 191}.

lion . Harrison L. Winter,
U.S. Circuit Judge, U.S. Court of Appeals, Fourth Judicial Circuit,
Baltimore, Aid.

Dear J udge Wint er: Tha nk you for  your  let ter  of May 21, 1974, setti ng for th 
your  views on some of the proposed  amendments to the Fed era l Rules of 
Criminal Procedure .

I would like you to consider the  following questions and  comment furth er 
upon Rule  11, “Plea agree ment  procedure .” Fir st,  Rule 1 1 (e )( 2 ) permits the 
court to defe r acceptance or reje ction  of a plea agreement unti l af te r considera
tion of the presentence report. Do you feel th at  this  provision might reduce 
the pres sure  on the Dis tric t Jud ge to accept a disposition involving sentence, 
especially if the presentence rep ort indicates th at  the sentence  recommended 
by the  United  Stat es Attorn ey is not in the public  inter es t? Second, will elimi
nat ing  sentence as an are a of plea agreement result  in sub stan tial ly reducing 
the  impa ct of Rule 11 (e ) on the  crim inal  tri al docket? Thi rd, should sentence 
be ent irely  e limina ted as an are a of plea agree men t?

I am enclosing a copy of House Document 93-29 2, which reproduces the pro
posed amendments  together with the  Notes of the  Advisory Committee, so tha t 
you will be aware  of the Advisory Comm ittee’s explana tion  of the Rule. 

Sincerely yours,
William L. Hungate,

Chairman, Subcommittee on Criminal Justice.

U.S. Court of Appeals for the  F ourth Circuit,
May 21,191}.

Don. W illiam L. H ungate,
Chairman, Subcommmittee on Criminal Justice, Committee on the Judiciary, 

House of Representatives, Washington, D.C.
Dear Congressman Hungate: Chief Judg e Ilayneswor th has told me t ha t you

have sought his views on the proposed amendments  to the Federal  Rules of 
Criminal Proce dure tra nsm itte d to the  Congress by the Chief Just ice  on April 22 
and referre d to your Committee on April 23, and that  he has written to you ex- 

* press ing his approv al of them. When I mentioned th at  I have  a seriou s reserva
tion abou t one provision of the  new rules,  Judge Ilay nsw orth  told me that  he 
would not consid er it ina ppr opr iate  if I expressed myself to you.

Rule 1 1 (e ).  as amended, spells out a “Plea agreem ent proce dure.” While T ap
plaud the  policy of placing plea agree ments  on the record where they will be 

a  out in the open, under the pa rti cu lar  procedure which is prescribed  I fea r the
likelihood of one very un for tun ate  consequence. Rule 1 1 (e )( 1 ) specifies th at  
governm ent counsel and a defe nda nt or his attorney  may bargain  toward reach
ing an agreem ent, int er alia, on the recommendation that  the  governm ent will 
make as to th e imposition of sentence. Rule 11 (e ) (3 ) and (4 ) provide respectively 
th at  if the cou rt accepts the plea agreement, it shall inform  the defe ndant th at  
it will adopt  the disposit ion provided  for in the plea agreement , or another  
disposition more favorable to the defe nda nt tha n that  provided  in the plea agree
ment. but if the court  rejects the  plea agreeme nt, the defe ndant shall  be given 
the oppo rtuni ty to with draw  his plea and, hence, to go to tr ia l on a plea of not 
guilty.

50-4 73—75----- 17



252

I am satisfied th at  if the  government  and the  defe ndant barg ain as to the 
disposition of a case upon a plea of guil ty or a plea of nolo contendere, due 
process would not requ ire the  trial judge  to perm it a defen dant to withdraw 
his plea if the tri al  judge concludes not to make a disposi tion at  least  as lenient  
as tha t provided in the agreem ent, provided th at  the tri al  judge  has  made per
fectly clear  to the defendan t, as a condition of tak ing  the plea, th at  the court 
would not be bound by the  agreed disposit ion and might impose a more severe 
sentence, and the  defe nda nt nevertheless affirms th at  he wishes to tender the 
plea. As one who sa t as a dis trict judge for  a litt le over four years in a busy 
metropolitan dis trict court , I am certain,  however, tha t, if Rule 1 1 (e )( 3 ) and 
(4 ) are adopted as pres ently draf ted, a dis trict judge would not often rejec t 
a disposition of a case nego tiated  by th e government. This  is so because he would 
be under  great pres sure  not to add to a heavy docket the  tri al  of a case which 
could otherwise be avoided. To me, the inescapable , prac tical  resu lt is th at  the 
sentencing power, und er Rule 11 (e ),  as it  will operate, will be transf erred in 
large  pa rt to Unite d States attorney s and removed from dis tric t judges. The 
wisdom of such a policy, to my mind, is highly deba table  and that  policy should 
not be a dopted withou t very carefu l consideration . My personal view is that  the 
sentencing  power of the dis tric t judge should remain unimp aired and dis tric t 
judges should be nei the r press ured nor  encouraged to delegate  the fixing of 
sentences to others .

Of course, in a number of dis tric ts the  prac tice is well establ ished th at  the 
dis tric t judges  will not permit  the United Sta tes Attorney to make a recom
mendati on as to the  disposi tion of a case except in those rar e instances when 
the court might  request such a recommendation. This  is the proced ure I fol
lowed when I was  a dis tric t judge, and I happen to thin k th at  it is to be 
desired over one in which the  United States Attorney is permitted  to volun teer 
a recommendation. In a dis trict which does not perm it recommendations except 
where  requested, and when the request is rare , the prac tica l effect th at  I envision 
from adoption  of amended  Rule 11 (e ) will not arise. T have no valid stat istic s, 
but  it is my impression th at  many more dis tric ts permit  recommendations 
tha n do not perm it recommendations and therefor e I thin k th at  the  problem 
I point out is real .

If  you would like me to elabo rate on these  views in furth er  detail , I will 
be most happy to receive  you r request.

Respectfully yours,
H arrison L. Winter.

U.S. District Court,
District op Maryland,

Baltimore , Md., Ju ne 14, 1974- 
Re: Proposed Amendments to Federal Rules of Criminal Procedure, Rule 11 
Hon. William L. Hunoate,
Chairm an. Subcommittee on Crimina l Jus tice , Committee on the Jud icia ry, 

House of Re prese ntatives, Washington, D.C.
Dear Congressman Hunoate: I believe the  proposed revisions to Rule 11 of 

the  Federal Rules of Criminal Procedure,  relating to plea barg ains  in guilty  
pleas, while well-intentioned, are  philosophically in error,  will crea te subs tan
tia l prac tical  difficulties in adm inis trat ion of jus tice  and are not required to 
prot ect the righ ts of criminal defendan ts. I believe th at  Congress should exer
cise its prero gativ e to prev ent the implem entatio n of th at  Rule in orde r th at  
an appropr iate alt ern ative can be adopted. I have no objection to plea bar gai n
ing, and, in fact, am in favo r of them. The proposed Rule in subsection (e ) ( I ) 
ther eof  prope rly acknowledges  that  the defense and prosecuting  atto rney s may 
discus s proposed plea bar gains with a view th at  . the atto rney  for  the 
government will move for dismissal of other charges , or will recommend or not 
oppose the  imposition of a pa rticular  sentence, or will do both.” The Rule sta tes  
th at  “The court shall not par tici pat e in any such discussions.” This  par agraph  
prope rly acknowledges th at  the  plea barg ain is between  the prosecution and 
the  defense and rela tes solely to  an agreem ent of the partie s that  the government 
attorn ey will make  cer tain recommendations to the  court or not oppose c erta in 
action s to be taken  by the  court. In no sense Is th e cour t itse lf by Rule l i f e )  ( 1 ) 
made  out to be a pa rty  to or bound by the  barg ain. This  view of plea barg ains  
is th at  which the Supreme Cour t held in Santobello  v. New York, 404 U.S. 257
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(1971), and Is the  only proper  view. The judge should not he in the  position of bargainin g with  the defen dant as to the  sentence which the judge  will impose. The only bargain ing should be between the  represen tative of the  government, and  the represe ntat ive of t lie defendant, as  to the recommendation of the  prosecutor to the judge.
The difficulty with the proposed Rule is th at  it  goes on in subsection (2) , (3) and (4) to require  the  judge, althou gh he has  had no pa rt in formulating the barga in, to accept o r rejec t the bargain . In other words, the  defense and th e prosecution are placed in the  position of making the barga in for the judge. The plea agreem ent procedure was never intended to make  a barga in for  the judge, but was merely intended to make the prosecutor commit himself  as to what his recommendation would be and requ ire that,  once committed, the prosecutor  live up to th at  commitment. See Santobel lo v. Neio York,  su pr a; Walters v. Harris,  400 F.2d 988 (4th Cir. 1972), cert, denied sub nom Wren  v. United States,  409 U.R. 1129 (1973).
Under  the  procedures proposed in the  new Rule, the sentencing judge  would be in the position of having to accept or reject  a  barga in made for him by someone else, when the  judge does not know the fac ts behind the  case in deta il, has not had a presentence report,  and has  lit tle  objective information upon which to act except blind fa ith  in what is to ld to him by the prosecutor and  the defense attorney at  the  time th at  the plea is entered . If  the cour t decided to “. . . defer its  decision as to acceptance or rejec tion [of the plea agreement]  until there has  been an  opportunity  to consider the  presentence repo rt,” the  defen dant could with draw his guilty plea if, af te r reviewing the  presentence report  at  a lat er  date , the judge decides the  in tere sts of society as well as  of  the defendant would make it inappropr iate  to sentence the  defendant to a disposition equal to or more favorable to him tha n that  provided for  in the  plea agreement. In other words, proposed Rule  11 (e)(4 ) gives the  defe ndant an absolu te rig ht to withdraw his plea of guil ty if the judge does not sentence in accordance with the plea agreement. The plea agreement, then, becomes more than  an understanding between the defe ndant and the  prosecuting a ttorney  but is  really  made to  become a binding commitment upon the sentencing judge in defaul t of which commitment  by the judge the defen dant is allowed to with draw his plea.Constitu tiona l principles do not  require  th at  the sentencing judge be bound by the plea agreement  nor that  th e defen dant be guaranteed a cer tain  disposition of his case before his  plea of guilty will be b inding  upon him. In  Santobello , supra, the  Cour t recognized th at  the Constitu tion does not requ ire a defe ndant to be guaranteed  a cer tain disposit ion of his  case in order  to enforce his  plea of guilty. 404 U.S. 257, at  2G3. On the  con trary, the  Court  in Santobello made it clea r that  the only thing  that  is requ ired  is th at  the  prosecuting  atto rney do th at  which he has agreed to do in re turn  for the  ent ry of the  plea of guilty by the  defendant.
The proposed new Rule  would have the  unfortunate  result  of encouraging  a judge  to engage in oi)en debate  with  a defend ant  as  to the sentence the defendant w ill receive. If  the defenda nt does no t ob tain from the judge the sentence which the government  atto rney has  recommended, or a more favorable sentence, the  defen dant would have  an absolute right to with draw  h is plea of guilty  u nder proposed Rule  11 (e )(4) , since any less favo rable sentence  by the judge would constitu te automatica lly a re jectio n of the plea agreement.
Without doubt, a plea agreement should be b rought out into the open. Under  Santobello, thi s is now consti tutionally  requi red. The proposed new Rule is not needed for that.  It  is also not open to debate t ha t the prosecuting author ity , once having entered into a plea agreement in reliance upon which a plea of g uilty  or nolo contendere was entered by the defendan t, is required to comply with that  agreement. Withou t doubt, the  sentencing cour t should and must make clea r to the  de fendant t ha t he has the right to refuse to follow th e recommendation of the  prosecuting autho rity  made pursuant  to the  plea bargain and tha t, while takin g into  consideration the  prosecut ing au tho rity’s recommendation, has  the  right to impose up to the maximum sentence au thorized by law, in default  of which understan ding by the defen dant the plea would no t be volun tarily  or intell igently made and should be stricken.  But  wha t is not constitu tionally ' required, what is not philosophical ly or  prac tical ly desirable, and wha t th is proposed Rule accomplishes is the  imposition  of  a requirement that  the defen dant be allowed to w ithdraw hi s plea of guilty in every Instance in which the  sentencing judge  decides tha t just ice
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would not be served through the  imposition of sentence recommended by the 
prose cutin g auth orit y pur sua nt to a plea bargain.

The proposed ltu le vastly  increases the scope of the plea agreem ent, binds the 
sentencing judge  to an agreement not made by him, creates  circumstances under 
which the defen dant is free to decide the maximum sentence  which can be im
posed upon him if he is to plead guilty , and crea tes the pote ntia l of sub stan tial  
amo unts of wasted time in the ordering and prepar atio n of presen tence rejmr ts 
and  othe r procedures ordinar ily att endant upon the  acceptance of the guilty 
plea in those circumstance where the  defendant elects to withdraw his plea of 
guil ty af te r the judge  tells him at  sentencin g what  the sentence  is going to be. 
I urge th at  deeper though t be given to this Rule and th at  the  Congress act to 
prev ent its implementation at  this time.

Very truly  yours,
J ames R. Miller, Jr.,

U.S. District Judge.

U.S. D ist rict  Court for th e D ist rict  of Maryland,
Baltimore, Md. July  3, 1974-

R e: Proposed Amendments to Fed era l Rules of Criminal Proced ure, Rule 11 
Hon. William L. Hunoate,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, 

House of Heprescntatives.
Dear Congressman H unoate: I would like to join with several other members 

of this Court  who have wri tten to you suggesting  changes  in the proposed 
amen dments to Rule 11 of the  Federal  Rules of Criminal Procedure. It  seems to 
me th at  if the sentencing judg e requ ires a full recital, at  the  time he accepts 
the guil ty plea, of the plea barg ain and specifically and caref ully advises and 
warns  th e d efendant  t ha t the judge  reta ins  the disc retio nary  au tho rity  to sentence 
with in the  maximums established by sta tute, th at  the judge  may or may not ac
cept the plea bargain , and th at  in man}’ instances judge s do not accept plea bar
gains,  it becomes inadvisable to perm it the defendan t who a fte r such advice and 
warning ente rs his guilty plea to have the auto mat ic right to withdraw  his 
guilty plea at  the time of senten cing if the judge imposes a sentence in excess 
of th at  called for by the  plea barga in. By the time of sentencing, under the 
prac tice  which has been in force in this  Court for many years, the defe ndant’s 
counsel and the defen dant have  had access to all parts  of the presente nce report 
except for  the portion of th at  repo rt which conta ins the recommendations to the 
Cou rt from the  inve stiga ting  probation  officer. The presentence repo rt often re
veals  information which the  defe nda nt hoped would not come to the  a tten tion  of 
the Court. In additio n, the re are  many times comments in the report, or at leas t 
inferences to be draw n from the language used in the  repor t, which indic ate to 
a defe nda nt th at  the  probation officer may well have recommended a sentence in 
excess of that  indica ted in the plea barga in or in excess of wh at the defendan t 
hopes will be imposed.

It  seems to me th at  if the  proposed amendm ents are  adopted, ther e will many 
a ringwise defe ndan t who if he is able to arr ive  at  a plea bargain acceptable to 
him, will plead guilty, wait and tak e a look a t the presentence repor t, get a fu r
the r “feel” therefrom, and then determ ine whether to exerci se his autom atic 
rig ht to with draw  his guilty  plea in the  event the Court indicates that  i t is going 
to sentence in excess of (lie plea bargain. Such a res ult  in my judgment would 
he most unfo rtun ate.  It  not only gives the defe ndan t an oppor tunity which I do 
not thin k the defe ndant is enti tled  to have, but it will also mean tha t the judge 
who has  seen the presen tence report will almost sure ly not he able to preside  
in a non- jury trial and may not feel that  he is able to preside in a jur y tria l, 
partic ula rly  if there are  close fac tua l questions raised in connection with sup
pression or other motions which requi re factual dete rmin ation by the Court 
ra th er  tha n by the  jury . In one and two judge dis tric ts in which the Court  sits  
fa r awa y from places of residenc e of other  dis tric t judges,  this  will almos t 
surely cause delays and burdens .

From my point of view, the defen dant,  at  the time he tenders his guilty pleas, 
should  l»e told every thing  which the  Government expects  to bring to the Court’s 
at ten tio n at  the time of sentencing. If  th at  is done and if the Cour t’s warni ngs
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and advice to the defe ndan t are as specific and deta iled as I have suggested 
above in this lette r, it would seem to me t ha t the  proposed amendment, pur sua nt 
to which a defe ndan t will have the absolute rig ht to withdraw  his guilty  plea 
at  the time of sentencing  if the court  is not going to accept the plea barga in, is 
unwise.

I know th at  it is possible for a sentencing judg e at  the time a guilty plea is 
tende red to delay accepting that  tend er and to ask  the  defendan t to waive the  
provisions of Fed eral  Criminal Rule 32 which othe rwis e prohibits the sentencing 
judge from receiving the  presentence report pri or to acceptance of the guilty  
plea. The use of tha t technique in every instance in which a plea bargain is 
involved would permit the Court to consider the  presentence repo rt before ac
cepting the plea of guilty. Fur ther, there would not seem to be a ny need for the  
Court to show the presentence repo rt to the  defe nda nt prio r to accept ing the 
tender o f the plea of guilty. Accordingly, i t would be possible  for the Court, af ter 
holding the tend er of the plea in abeyance and a fte r receiving and considering the 
presentence  report , to advi se the defe ndan t prior to accept ing the tend er of the 
plea of guilty whether the  Court was going to stay within the par ame ters  of 
the  plea bargain. But th at  procedure  would stil l not do away  with the question  
of whether the judge involved would there aft er be able to handle  the case as a 
non-jury judge  or to hand le the case unde r some circumstan ces as a judg e in a 
jur y tria l.

The subjec t of sentencing poses so many problems th at  while I cur rently hold 
the  views which I have sta ted  in this  lett er with a conside rable degree of convic
tion, I still  have some hesitancy in subm itting  them. However, I do bring  them 
to your atte ntio n for  w hatever help they may be in connection with cons iderat ion 
of the problem by your Committee.

Very trul y yours,
F rank A. Kaufman.1

U.S. District Court,
District of Maryland, 

Baltimo re, May 28,
Re: Proposed Amendments to Feder al Rules of Criminal Procedure, 
lion. William L. Hunoate,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciury, House 

of Representatives, Washington, D.C.
Dear Congressman Hunoate: I write  with referen ce to the  amendments  to 

the  Federal Rules of Criminal Procedure recently  transm itted by the Supreme 
Court to Congress.

While I cert ainly do not oppose many of the changes proposed by the  dis 
tinguished Advisory Committee  and adopted by eight members of the Supreme 
Court, I do wish to regis ter my opposition to  two changes in particula r.

Rule 11. Pleas.—The amendments to thi s rule  bring about a sub stan tial  change 
in the acceptance of pleas of guilty or nolo conten dere which result from a plea 
agreeme nt entere d into between the United  Sta tes and the defendant. At the out 
set let me say th at  I regard  the disposit ion of crim inal charges  through the so- 
called plea barg ainin g method as a desir able  and in fact  essential pa rt of the 
administ ratio n of just ice in federa l crim inal cases so long ns the court  is scru 
pulous in determining th at  the plea is volunta rily,  knowingly and intell igent ly 
entered  by the defendant, with a full und ers tandin g of his cons titut iona l righ ts 
and the  direct  consequences that  may come from acceptance of the plea.

Under  our pres ent procedure, the trial judg e af te r searc hing inquiry eith er 
accepts or rejects the offered plea. Rule 11 (e ) (3 ) as transm itte d to the Congress 
would radica lly alt er  this procedure in th at  und er the  new rule the trial judge  
would accept not merely the plea but the plea agreement. Under the  pres ent 
procedure, if a pa rt of the plea agreem ent is th at  the  United Stat es will recom
mend a partic ula r sentence, the prevailing prac tice  is. I believe, for the judge  to 
inform  the defen dant th at  he is not bound by the recommendation and indeed 
may not follow it at the  time of sentencing. The defendan t is cautioned in thi s 
respec t before the  plea is accepted. In the usual case, the judge then obtains a 
presentenc e report and imposes a sentence in ligh t of all inform ation  properly 
cognizable, including the recommendation  as to sentencin g contained in the 
plea agreement. T would ventu re the thou ght th at  in most cases the sentence does

1 Se c als o p. 20 0.
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not exceed the one recommended by the United States as a p ar t of the  plea agreement  but there ure a number of cases in which the  sentence may be more or less tha n tlie recommended sentence for reasons that  are good and sufficient.As I  read the proposed change  in this  procedure, the judg e will now become a par ty to the plea agreement. If  he does not accept the plea agreement, his choice is to rejec t the plea and advise the defendant that  if he pers ists  in offering the plea a sentence less favorable tha n the one recommended may be imposed. There is a considerab le amount of critic ism of idea bargaining generally  and a good deal of misunderstanding on the pa rt of the public as to how plea barga ining  works and whether it is a proper procedure  in the criminal just ice system. For the most part,  I think  this  critic ism is unwarranted . It  is my judgment, however, that  if the judge becomes a par ty to the plea agreement,  as he will under the new rules, criti cal comment and public misunde rstanding will increase. While there are  a  few exceptional cases which even unde r our present procedure may warrant the judge  ente ring  into a plea agreement, I think the practice generally  has odious connotat ions. For  my par t, I have no desi re whatever  to become a par ty to the bargain (by acceptance) and I have scrupulously avoided doing so in all cases.
Quite apart  from my personal dis tast e for ente ring  into a plea agreement with a defendant, I submit th at  the re are serious prac tica l problems which will arise under the proposed procedure which will impede the  efficient adminis trat ion of justice. The first one is that  in the  conscientious  discharge of responsibility the judge will be unwilling in most cases  to accept the  plea agreement  at  the  tim e it is offered for the obvious reason  that  he will have insufficient knowledge about the defendant an d his prio r h istory. Therefore, he will, in a ll likelihood, condition his possible acceptance of the plea agreement upon an agreement  by the defendant to waive his rights  unde r Rule 32(c) so that  the cour t may obtain and read a presentence repo rt before deciding whether to accept the plea. If  a fte r obtain ing a presentence repo rt (about  eight weeks lat er)  the  judge is of the opinion tha t he should not accept the plea agreement, he is required unde r Rule 11(e) (4) to reje ct the plea agreem ent and  inform  the defendant that  he may withdraw  his plea. Under these  c ircumstances a nd assuming tha t he does inform the defendant that  the plea agreem ent is unacceptable, it is more than likely that  the defendant will exercise  his right to withdr aw the plea. If the plea is withdraw n, it would also seem likely that  the defe ndant will request that  the  case  be reassigned to ano the r judge for the reason th at  the judge who rejected the  plea agreement has clea rly indica ted that  he thin ks a sentence in excess of t ha t contained in the plea agreement is warra nted.
A second problem a rises where the  judge rejec ts the plea agreement . As I have indica ted. I think it  reasonable to expect in such a case that  most defendants  will exerc ise the right to withdraw the  plea. In the course of the proceedings in which the  defendan t has offered the plea the defendant will, in all likelihood, have provided incrim inating testim ony against himself. Thus  when the judge rejec ts the plea agreement, it is reaso nable to anticipa te th at  the defen dant will move that  the judge disqu alify  himself from furth er proceedings  in the case. Such a motion may well have merit depending on the pa rticu lar  ci rcumstances involved.If these  problems are  as real  as I believe them to be, they will not only cause a fu rth er  lessening of confidence in plea agreements  generally  on the  part of the public but will offer th e defe ndant a ready means of judge-shopping to a ssure that  he will not receive a sentence in excess of th at  which he has agreed to in negotiations with  the  United States. If  there are  evils in our  present system. I fai l to perceive them. Unless there are evils, I can see no justification for the proposed change in Rule 11.
It is worth observing th at  while  the Advisory Committee  Notes to the Rules are  qu ite extensive,  both in e xpla ining  the proposed changes and  in most instances set ting  fo rth the reasons for  the changes, they do not  in thi s instance explain the rati ona le behind the change  in Rule 11(e) (3) and (4) . The rule  is covered in the Advisory Committee Notes at  Pages 34 and 35 of House Document 93-292 (please note th at  cita tions therein to the  subdivision sections are  in error).  I find it remarkable that  changes of this  significance would not be clearly suppor ted by reasons s tated by th e Advisory Committee.
Rule lfi. Discovery and Inspection.—Subsection (a )( 1 )( E ) of the new rules requ ires in part that  the  government shall furn ish to the defendant a w ritte n list  of the names and addresses  of all government witnesses which the attorney  for the government  inten ds to call in the  presentation of the  case in chief. This is a



rad ica l dep artu re from present practice. At present a witness list  is required 
only in capi tal cases (a minuscule number) pursuant  to the  provisions of T itle  18, 
U.S.C., §3432. With  full  recognition that  subsec tion (d )( 1) of the rules  as 
changed vests in the  court discretion to issue a protectiv e orde r under app ro
pr ia te  c ircumstances, I nonetheless strongly oppose the  inclusion of th is provision  
in the  rules. Under the new rules, the defendant is presumptively  enti tled to a 
lis t of the witnesses  and the ir addresses. The l imi tation o r denial of such a l ist by 
the  court under a protec tive orde r would, of course, be in  the exercise of sound 
discretion subjec t to appellate  review.

My own experience suggests very strongly th at  in a significant number of se
rious cases the witness or witnesses  once disclosed will not be available to t estify 
a t tria l. Plain ly stated, I would fully expect that  in a signif icant number  of cases 
prospect ive witnesses  will be intimidated or meet an untimely death.  The draf ter s 
of this proposed change apparen tly recognize the  same possibi lity in th at  subsec
tion  (E)  authorize s the government  to perpe tuate  the tes timony of such witness in 
accordance with the provisions of Rule 15. I would furth er  suggest th at  this  change 
will impact adversely on the  ava ilabi lity of in form ation  from confidential inform
ants. Since th e list  of witnesses is required  in  advance of tria l, a prud ent prose
cutor  might feel compelled to disclose a confidentia l info rmant  who he hopes not 
to call in the course of the proceedings solely for the reason that  unless he does 
so he will not be able to call the witness if needed in the  course of the tria l.

The Advisory Committee Notes as they appear at  Page GO of House Document 
93-292 point out 22 sta tes  which by rule of sta tu te  presently  require the dis
closu re of the names a nd addresses of prosecution witnesses . While th e number  is 
impressive, there are  two observations I would make. Apparen tly the  major ity of 
the  states do not requ ire disclosure. Of the  22 which do, it  i s doubtful (with the  
possible exception of Califo rnia. Michigan and  Ind iana) that  these sta tes ex
perience  e ithe r a high rat e of crime or a high incidence of organized crime.

I submit  these comments to you with the hope th at  the  perspective of one in 
the  trenches  may ass ist you in your deliberations on the proposed rules.

Very truly yours,
C. Stanley Blair.

Congress of the United States,
Committee on the J udiciary.

House of Representatives, 
Washington, D.C., June 4,1974-

Hon. C. Stanley Blair.
U.S. District Judge, U.S. District Court, District of Maryland, Baltimore, Md.

Dear J udge Blair : Thank you for your thoughtful let ter  of May 28. concern
ing the proposed amendments  to the Fede ral Rules of Criminal Procedure . The
Subcommittee will give your views careful consideration .

It  seems that  Rule 11 might be amended to meet your criticism of the plea
agreement  procedure if the Committee finds it wise. Would you care to suggest 
an amendment that  would modify the rule to meet your  criticism? I will be glad  
to call i t to the a tten tion of the Committee.

Sincerely yours,
William L. Hungate.

Chairman, Subcommittee on Criminal Justice.

U.S. District Court,
District of Maryland, 

Baltimore, June 10,1974.
Re : Proposed Amendments to Federa l Rules of Criminal P rocedure 
Hon. William L. Hungate,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, 

House of Representatives. Washington, D.C.
Dear Congressman Hungate: In response to your  le tte r of June 4. 1974.

a copy of which is enclosed, requesting  my recommendations for change in Rule 
11 of the Fede ral Rules of Criminal Procedure, I have  the following suggestions 
to make. The bracketed materia l represents language in the  rule which I would 
delete  and new language which I would add is capita lized.



Subsection ( a ) ( 2 ) —[Notice of such agre eme nt.] ACCEPTANCE OR RE JEC 
TION OF PLEA.—I f a plea agreeme nt has  been reached by the par tie s which 
contemp lates entr y of a plea of guilty or nolo conten dere [in the exp ecta tion] 
WITH  TII E RECOMMENDATION th at  a specific sentence  will be imposed or 
th at  othe r charg es before the court  will be dismissed , the court  shall  requ ire 
the disclosure of the agreem ent in open cour t at the time the plea is offered. 
WHEN A PLEA AGREEMENT HAS BEEN DISCLOSED. THE COURT SHALL 
BEFOR E ACCEPTING THE PLEA INFORM TII E DEFEND ANT IN OPEN 
COURT THAT THE  COURT HAS NOT PART ICIPA TED  IN THE  NEGO
TIATIONS LEADING TO THE AGREEMENT, IS NOT A PARTY TO NOR 
IN ANY SENSE BOUND BY THE AGREEMENT. AND THAT IF THE  PLEA 
IS ACCEPTED THE  COURT IS FRE E TO SENTENC E THE  DEFENDANT 
WIT HIN  THE  LIM ITS OF THE LAW AFTE R GIVING DUE CONSIDERA
TION TO ALL FACTORS BEARING ON AN APPR OPRIATE  SENTENCE  
INCLUDING THE RECOMMENDATION THAT A PARTICUL AR SENTENCE 
BE IMPOSED AS CONTAINED IN THE PLEA AGREEMENT. UNLESS THE  
COURT IS SAT ISFI ED THAT THE  DEFEN DANT UNDERSTANDS THOSE 
MATTERS SET FORTH  IN SUBSECTION (C ),  THAT THE RE IS A FAC
TUAL BASIS FOR THE  PLEA AS SET FORTH  IN SUBSECTION (F ),  AND 
THAT THE PLEA IS PROVIDENTLY OFF ERE D. THE  COURT SHALL RE
JEC T TIIE  PLEA. [The reupo n the c ourt  may accept or rejec t the agreem ent, or] 
TIIE  COURT may defer  its decision as to acceptan ce or reject ion unt il ther e 
has  been an opportunit y to consider the  presentenc e repor t.

(3 ) Acceptance of plea.—delete in i ts enti rety .
(4 ) Rejection of plea.—del ete in its enti rety .
(8 ) Inad miss ibilit y of plea discussion s.—Evidence of a plea of guilty , la ter 

withd rawn,  or a plea of nolo contendere, or of an offer to plead guilty  or nolo 
contendere to the  crime charge d or any other crime, [o r of stateme nts made in 
connection with any of the  foregoing pleas or offer s], is not. admis sible in any 
civil or crimin al proceedin g agai nst the person who made the plea or offer.

While I am fully  in accord with th at  portio n of s ubsection (6 ) which proh ibits  
the use in any oth er proceedings of evidence th at  the  defe ndan t has offered a 
plea of guilty,  la te r with draw n, or sought to ent er a plea, I would cert ainl y 
recommend deletion of the  language  bracke ted above. I don’t thin k this is at  all 
academic for two reason s. The first is th at  it is quit e conceivable th at  in the 
course of offering a plea of guilty a defe ndant has testifie d to ma tters which he 
will contradict in lat er  proceedings. It  seems to me th at  such a situ atio n is 
analogous to the princi ples enuncia ted in Har ris  v. New York, 401 U.S, 222 
(1 97 1) , which perm itted  a defen dant’s sta tem ent  inadmi ssible in itse lf under  
Mirand a to be used for impeachment purpos es to att ac k the credi bility of the 
defe ndant’s tria l testimon y. The second is th at  in proceedings in which the 
defendant offers a plea of guilty or nolo conten dere I adm inist er an oath to the 
defen dant so that, all of the  inform ation he provides in the course of the proceed
ing is sworn testimo ny. Thus  it would seem th at  if he per jure s himself in the 
course of th e proceeding the re is no r eason tha t th at  per jury  shouldn ’t be actio n
able in ano ther  crimi nal proceeding. The way I read  subsection (6 ) this would 
not be possible.

Than k you fo r thi s oppo rtuni ty to prese nt my additio nal views on t his  subjec t. 
Sinc erel y,

C. Stanley Blair.

U.S. District Court, 
Denver, Colo., February 20, 1975.

Hon. William L. II unoate.
Chairman, Suheommittee on Criminal Justice, Committee on the Judiciary, 

House of Iteprescntatircs. Washington, D.C.
Dear Congressman II unoate: In response to your  let ter  of Jan uar y 27. 197 5,

I enclose herewith  our cou rt’s comments on the  pending  amendme nts to the Fed 
eral  Rules of Criminal Procedur e. These comments were approved by all of the 
judges of our court .

We appr ecia te very much your courtes y in per mit ting  us to make and forw ard 
these comments to you.

Sincerely yours,

Enclosures .
Alfred A. Arra.t.
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RULE 4 ARRES T WARRAN T OR SU MM ON S U l’ON COM PLA INT

We endorse the prefe rence  for the use of a summons expressed  in this  rule. 

This approach is cons isten t with the sp irit  and purpose of the Bail Reform Act 

and in this dis tri ct we have  littl e difficulty with  fail ures to appe ar. In our view- 

pre-tr ial custody and  the  role of the bondsman should he kept to a minimum. 

RULE 9 WARR ANT OR SU MM ON S UPON  IN DIC TM EN T OR INFO RMA TION

Here too we favo r the use of the summons. The only suggestion for change Is 

tha t the ma gis trat e could be autho rized  to dete rmin e wheth er ther e is a valid 

reason for the issuan ce of a wa rran t.

RULE 11 PLEAS

The judges of this Cour t strongly  object to the plea agreem ent procedure in 
(e ).  While we agre e th at  there  is a prope r place for  the  disposition of criminal 

charges by agreem ent between the prose cutor  a nd the  accused, we vigorously dis

agree with the view th at  this should include eith er the use of a nolo conten dere 
plea or any proposal for sentence. The nolo plea should be reserved  for the 
rarest of circums tances.  Ther e should be no oppo rtuni ty for equivoca tion on the 

question of guilt  and if a person is guilty  of a par tic ula r offense, all of the con

sequences should follow, including  an y civil liabi lity.
A full awar enes s and  acceptanc e of the crim inal ity of one’s conduct is often 

of the utmost  importance  in achieving both indi vidu al reha bili tati on and  societal 

retr ibut ion for the offense.
To include the expe ctatio n of a par tic ula r sentenc e in the plea barg aini ng 

process will resu lt in an unf ortu nat e oversimp lification  of the  complex question  

of sentencing and it will focus atte ntio n on the  issue  of the amou nt of the loss 
of freedom. We cann ot imagine th at  any def end ant or defense counsel will do 

other  than to seek to minimize that  loss with out any recognition  of the othe r 

important facto rs such as the need for an ins titu tion al drug  abuse program, 
remedial or vocatio nal education  and the othe r treatm ent  ap parat us avai lable  

in the Fede ral prison programs.
Quite ap ar t from these  policy objections, we see practica l difficulties in the  

impleme ntation  of this proposal. The kind of cand or require d of a defe nda nt 
in the prep arat ion  of a pre-sentence repo rt will be difficult to achieve when lie 

is bargining with the court.  We have no doubt th at  a judge who refuse s to 

accept the “ten dere d” sentence must recuse himself to avoid any app eara nce 
of u nfai rnes s in the trial.  Tha t, in turn , will create prac tica l pr oblems in cale ndar 

control.
We are  well awa re th at  ther e are  those who believe th at  the opposition of 

judges  to this  proposal is a kind of egocentr ic reacti on to any invasion of the 
prerog ative of sentencin g. We sincerely believe, however, th at  thi s aspec t of the 

rule will resu lt in an increased  cynicism on the pa rt  of the accused, the bar  and 

the public at  a time when there  is alre ady  a gre at concern about a lack of con

fidence in our legal inst itutions.
For  these reaso ns we suggest th at  this section of the rule  be rew ritte n to 

elimin ate any refer ence  to an agreem ent for a plea of nolo conten dere and to 

elimi nate any suggestio n of an agree ment  on the time or type of sentence.

RULE 12 PLEADINGS AND MOTIONS BEFORE TR IA L;  DEFE NSES AND OBJECTIONS

The specification of a dditi onal  motions and requ ests which must be made  befo re 
tri al,  includin g motions to suppress , is a signific ant improvement. Our only 

cave at to an enth usiasti c approval  of thi s proposed rule is th at  it auth orizes 
oral motions. While ther e is the lim itat ion  of the discretion of the judge, we 
wonder whether  it will not lead to some confusion  as to whet her such au tho rity  

has been given and ns to the precise na tur e of the  motion made. The re w-ould 

app ear to he no need for the info rmality of an oral motion and to create any 

unc erta inty  in the  record of a crimi nal case is to invite efforts to obtain post

conviction relief.
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RULE 12 .1 NOTICE OF AL IBI

RULE 12 .2  NOTICE OF DEFENSE BASED UPO N MENTAL CONDITION
We support  these provis ions requi ring the  defe ndan t to ident ify these troublesome issues in advance  of tria l. The referenc e to the “defense of insanit y” seems confusing because there is no plea of insan ity. It  would app ear  to be more accura te  to say “If  a defe ndan t intends  to raise  the issue of insa nity  . . .”

RUL E 15 DEPOSITIONS

We approve this rule  and we believe tha t it can be ve ry useful. One im portant application of this  rule  may be the  unusua l case in which the re is some an ticip ation of an  effor t to  in tim idate witnesses.

RUL E 10  DISCOVERY AND INS PECTION

We a re bothered by the pra ctic al difficulties ap par ent  in the  very  broad discovery provisions of this rule  and we predict that  its adoptio n will gene rate such delay and time consuming pre -trial discovery hearings as will be a very real  impedim ent to implementing the  recently adopted Speedy Trial  Act. The comment in advisory committee  notes th at  discovery should be accomplished by the pa rties  themselves  with out the necessity of court  orde rs simply plati tudinizes the  issue. The committee  has apparen tly ignored or failed  to recognize the exte nt to which civil cases gene rate discovery disputes which cannib alize the  tri al capacity  of our courts.  The dang er to witnesses from the  exposure of the ir names and addre sses under this rule  cann ot be avoided by the  use of protecti ve orders and depositions. It  is not ju st  prosecutor ’s para noia th at  will lead to almost rout ine motions  to avoid disclos ure; defense counsel also may have  a reali stic concern for  the effect of investiga tive intervie ws and other acts  by government agen ts with  respect  to the ir witnesses.
The thoug ht of a court appe arance as a witne ss is frighten ing to most people. To compound those fea rs by exposing their names and addre sses before tria l may have  such a chilling  effect upon citizens cooperation as to inhib it seriously  the investigat ion and tri al  of c riminal offenses.
In expressing this  concern, we recognize t he existence of many sta te laws requir ing the prosecution to disclose the names of its witnesses well before tria l. Colorado is one such state. In our sta te courts,  the names of witnesses are  endorsed on the indictm ents. What we do not know, however, is the tru e dimension of the deterre nt which may result from this  practice. We suggest that  before subsections (a ) (1 ) (E ) and (b ) (1 ) (C ) are adopted, there be some empirical evaluatio n of the effect of these s tat e procedures.
This critic ism is not applicab le to the exchange of information concerning documents and tangi ble objects and the repo rts of exam inati ons and tests. These are  important, necessa ry and  workable provisions which we support . Much of th at  information is routi nely  exchanged in our dis trict und er present practic es.

RULE 32 SENTENC E AND JUD GM ENT

The controversial pa rt of thiR proposed rule is subsection (c ) (3 ) providing  for disclosure of the rep ort of the presentence investigat ion. The judges  of this cour t are divided in the ir reac tion to this proposal on the basis oif well known arg u
ments  to which refere nce is made in the notes of the advisory committee. The older and more experienced judge s oppose disclosure.

RULE 43  PRESENCE OF DEFENDANT

We a pprove this rule and we believe it is necessary because of the  frequency of the  use of disrup tive tac tics  by defendants.
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U.S. Court of Appeals,
Fe bru ary  21, 191 5.

lion . William L. H ungate,
Chairman, Subcom mittee  on Crimi nal Jus tic e, Congress of the United Stat es,

House of R epre sent ative s, Washi ngton, D.C.
My Dear Congressman Hungate: Our Chief  J udg e has indic ated  that,  in your 

capacity as Cha irma n of the Subcommitt ee on Crimin al Justi ce, you have in
vited comments on the proposed amen dmen ts to the Fed eral  Rules  of Crimina l 
Procedure.

I should like to recommend most stron gly aga inst the proposal  to make tlie 
pre-sentencing rep ort avail able  to criminal defe ndan ts as a ma tter of course. 
The only effect which this is likely to have  is to cause info rma nts to refuse 
to be candid wit h probation officers, and eventu ally to cause judge s eith er to 
cease obtai ning or to pay no atte nti on  to such reports. The reaso ns for this 
are  obvious: No one is likely to talk  to any probation officer with any gre at 
candor knowing th at  whate ver he says on the subje ct of the defe ndant will be 
immediately avail able to him. Of course, ther e is the obvious dang er that  one 
who knows he will not be repea ted may feel free  to say poisonous things. 
However, I thin k th at  the probat ion officer and the tri al judg e are likely to be 
adept at  weeding out  such disingenu ous stat em ent s and that  the confidentia l 
report, on balance , is more usef ul.

I am also told th at  there  is on foot a proposal, whether included in any 
form of the pres ent amendm ents or not, to perm it preemp tory challen ges of 
feder al judges. I und erst and  th at  this  has functio ned sati sfacto rily  in the 
sta te cour ts of Calif ornia . If this is  being considere d, I would like to suggest 
th at  it is a bad idea for the Fed eral  courts . In  such a place as  Los Angeles, for 
example, where there are  over a hund red judge s to try  cases, this is no severe 
inconvenience. But  there are  no Fed eral dis tric ts with any such judge-pow er, 
and many of the m have  only two or t hre e judg es.

With thanks  for what ever  atte ntio n this communica tion may receive, I am. 
Yours fait hfu lly ,

Thomas Gibbs Gee.

Biggs and Battaglia, 
Wilmington, Del., F ebr uar y 25, 197 5.

Hon. William L. H ungate,
Chairman, Subcommittee on Cr iminal Just ice,  Committee on th e J udi cia ry,  H ouse 

of R epre sent ative s, Washington, D.C.
Dear Representative H ungate: I have been design ated by the  Pres iden t of 

the Delaw are Sta te Bar Association to submit comments on tlie proposed amend
ment to the Fed eral Rules of C rimina l Proced ure, on behalf  of t he Dela ware  Bar 
Association.

Ther e has been a grad ual but inex orab le movement in the  direc tion of provid
ing gre ater  discovery righ ts for the prosecut ion and for the  defense in the tria l 
o f  crimi nal cases. The progres s in thi s regard  has  not paral leled  the  development 
of discovery techniq ues used in civil proced ures. The strug gle has  cons tantl y re
flected the  deman d of the defense for  more discovery righ ts to the  pros ecut or’s 
evidence while, at  the  same time, the  defense  has  resis ted discovery procedu res 
rela ting  to defense evidence on the basis  th at  cons titut iona l protec tion avail able 
to the defe ndan t proh ibit s rules which would require the defe ndan t to engage 
in meaning ful discovery.

The histo ry of the  Fede ral Rules of Criminal Procedure reflects this strug gle 
and in each case where  there  has been a change  in the  Fede ral Rules  rela ting  
to discovery techniq ues, one can see the  evidence of the bar ter ing  on each side. 
The Feder al Rules of Civil Proced ure have  expedi ted civil litig atio n. The dis
covery techniq ues have strippe d civil cases of the  element of surpris e and have 
grea tly cut down on the  “gamesm anship” involved in the tri al  of civil cases. It 
is to be earn estly  hoped that  the Rules  of Criminal Proce dure will continue to 
move forth  in the  d irectio n of g rea ter discovery in order  to insu re th at  cases will
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move forw ard at a deliberate  speed and that  some in roads will be made toward elim inat ing the  “gamesmansh ip” th at  still  endures with  respect to the tri al  of crim inal  cases.
I will comment on the  proposed Federal Rules of Criminal Procedure in the order in which they occur.
1. Proposed Rule 4 of the  Federal Rules of Crimina l Procedure appears  designed to enlarge  the  use of the summons for the ap pearance  of a  defendant. This, we believe, is a desirable concept. As the Rule proposes, a summons should be used wherever possible unless it appears  that  there is a valid  reason  for tlie issuance of a war rant. Then, the Government is given the right to request the  use of the w arr ant in lieu of the  summons. This is  a des irable  concept.The issuance of a wa rra nt or summons represents the init iat ion  of the criminal process. It allows the defe ndant’s first contact with the judicia l system to reflect tlie precept tha t he is charged  with an offense, bu t t ha t he is, of course, presumed to be innocent. It  has the furth er  desirab le effect of relieving Federal  author ities of the duty of executing a wa rrant.  The issuance of a summons would certainly seem to be less scandalous with respec t to the defendan t and, there fore,  less apt to produce pre tria l publicity.
An increase in the use of the summons carr ies with it benefits to both the Governm ent and the defendant.
Rule 4 express ly provides that  a determ ination of probable cause may be based upon hearsay evidence. This  provision is beneficial in that  it  allows an officer seeking the issuance of criminal process to rely upon hea rsay evidence. This will frequent ly mean that  the person who is the victim of a crime will have one less hearing  on the  road to tr ial .
2. Modification of Rule 9 tracks  the modification discussed  in Rule 4, placing greater  emphasis on the use of the  summons in lieu of the wa rra nt following indictment.
3. The proposed modification of Rule 11 contains, we believe, the most im portant  of the proposed changes of the Rules  of Criminal Procedure. Rule 11 deta ils the plea alte rna tives of the defendan t. The proposal involves the  Court, for the first time, in plea bargaining. We believe t ha t i t is a desirable concept to have the plea barg aining be done openly and for the  record. We do not agree, however, that  it is desirable  for the Court  to be involved in any agreement  with respect to any specific sentence. We believe that  plea barga ining should be limited to the negotia tion of a plea to the offense charged or to a lesser  offense. We think it not improper for the Government  to tak e the position t ha t if a negot iated plea is entered th at  the  Government will not take a position with respec t to the defendan t’s possible  sentence or th at  the  Government will recommend to the Court a proposal for sentencing. The Court  should, however, we believe, reta in the complete discretion  to dispose of the case on the basis of i ts judgment and on the basis of the presentence investigat ion without being restr icted by the terms of the agreement between the  Government and the defendant. We view the proposed change which would authorize the  Court to become involved in a commitment for a specific sentence as a lessening of the  Cour t’s authority  to deal with a specific defe ndant in the  manner which the  Court deems j ust . It  car ries with it the suggestion  that  defendan ts who are  or who have been similarly situated  may be treated unequally. It  places a responsibility  in the prosecutor’s hand for which he has no expertis e or training .
We strongly urge that  the proposed revision of Rule II  designed to involve the Court in the plea bargainin g practice be viewed w ith extre me caution. Recent occurrences, including the  Watergate investigation, require  the  conclusion that  the  independence and the discretion  of the  judic iary  should not be limited in any way.
Rule 11 in its  p resen t form, and  in the proposal, continues the nolo contendere plea. It  is respectfully suggested th at  considera tion should be given to abolishing that  plea and to modify the exis ting  law so that  a guilty plea would have no significance in any rela ted civil matter .
4. Rule 12 creates  an  orderly procedure for the handling  of presentence motions and estab lishes  a pre tria l method for  obtaining rulings in advance of tria l with respect to the properiety  of using  specified evidence. This is an improvement over the exist ing rules  and we urge  the  adoption of Rule 12 as modified.
5. Rule 12.1 establishes a requirement that  the defe ndant who will rely upon alibi as a defense give prior notice of his intent ion. This  is  a desirable ruie. The
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exchange of info rmation which is mandated by the  Rule will help both the  de
fendant and the  Government  avoid surpris e at  tri al.  Both par ties  should be in 
a better position to deal with issues raised by the  othe r party  as a result of 
the notice requi rements of this Rule. We urge th at  this  proposal be adopted as 
written. Subparagraph  (e)  of the proposal indicate s that  the Court  may exclude 
testimony of any undisclosed witness. It  is recognized that  the proposal does not 
require the Court to exclude such testimony. It  would appear th at  the re are  
other more reasonable  alte rna tive s to the  provis ion of subparagraph  (e ), includ 
ing mistr ial and continuance.

6. Rule 12.2 requires  the  defendant who intends to rely upon insanity as a de
fense, or who intends to u tilize  expert testimony relating to any  mental  condition 
of the defendant bearing upon the question of the mental sta te requ ired for the 
offense charged, give notice to the Court  and to the  Government of the intent to 
rely upon the defense of insanity or the inten t to use such expe rt testimony. This  
is a desirable concept and  the Rule should be adopted . Section (b) of the Rule, 
however, should have application with  respe ct to atte mpt by any pa rty  to 
introduce exp ert te stimony rela ting to mental condition in such cases.

7. Rule 15 is proposed to be modified so as to permit  the takin g of depositions 
by either party. This  is a right which has exis ted in civil litigation for  many 
years. The proposal limits the right to tak e depositions , however, to the  requ ire
ment that  special circum stances exi st and  that  it  be in the interest of just ice 
tha t a deposition be taken . This enlargement of the  righ t to take deposit ions is 
desirable and the  Rule should be adopted.

8. The proposed modification of Rule 1G greatly  broadens the  right of both 
par ties  to requ ire the  other par ty to produce evidence relev ant to the  case prior 
to tr ial . On request by the  other party evidence is re quired to be produced i niti ally  
without the inte rven tion  of the Court. The procedure for obtaining production is 
grea tly simplified. Th is enlargem ent of the right to requi re production  of evidence 
and the simplification of the procedures are  desi rable reforms  and the  changes 
should be enacted as proposed.

9. The proposed modification of Rule 17(f)  allows depositions  to be taken at  
any place designated  by the  Court. Limitat ions  relating to the  location of the 
witness  have been removed. The proposed simplificat ion of th is Rule is desi rable 
and the modification should be adopted as proposed.

10. The proposed modification of Rule 20 would perm it a defendant to have 
his case disposed of in any dis tric t where  he is present, provided the Govern
ment agrees to such election. This is a desi rable modification and should ex
pedite  the  resolution of charges. Its provis ions should be a  convenience to both 
the  Government and the defendant. It  can rend er unnecessary  the tra ns fer be
tween distr icts  of some defendants.

11. The proposed addi tion of Rule 29.1 merely forma lizes  the  genera l practice  
already followed in most distr icts.  It  contro ls the order of a rgum ent at  the close 
of all evidence. To the extent that  the re has  been a lack of uniformity in th is 
regard, the proposed addition is desirable .

12. The proposed amendment of Rule 32 tracks the proposed amendment of 
Rule 11. It  provides that  the Judge to which the negot iated  plea is offered may 
view the presen tence report before agree ing to the  plea barga in. If  Rule 11 is 
amended as described in para graph #3  of thi s repo rt, then the amendment sug
gested for  Rule  32 should be adopted.

13. The proposed amendments  to Rule 43 are  designed to prevent  the  fru str ation  
of t ria l by the  voluntary absence of the  defe ndant or an absence caused by the 
defen dant’s misconduct. The modification is desirable  and the  Rule should be 
adopted ns wri tten.

The evaluation of the Rules of Criminal Procedure has not kept pace with the 
development of en lightened Rules of Civil Proced ure. The lag in the development 
of the  Rules of Criminal Procedure can be att rib ute d to a number  of reasons. 
The one principal reason, however, appears to be th e relat ive lack of s trength of 
the criminal bar. It  frequently  appears that  the most numerous and pres tigious 
members of the bar  have devoted the ir time and abil ities  to civil matters.

From the ranks of prestigious lawyers most frequently  come the members of 
the judiciary. The bias in favor  of civil ma tte rs is thereby enlarged. Caree r 
prosecutors and, more recently, even the  jud iciary  are not compensated in a 
manner commensura te with  the earn ing abil ity of accomplished lawyers . The



segment of the bar  that  deals with criminal cases thus  does not include the strength of the legal community.
Some method must be found to insure the  continued improvement of the Rules of Criminal Procedure. The modernizat ion of the rules  of procedure is a delica te and soph isticated  endeavor, the  ult imate  goal of which is to achieve  a jus t and speedy resolu tion of c riminal charges. The nature  of the assignmen t is such that  the impetus for change must  come from within  the legal profession. Within the legal profession it appears  necessary that  the judicia ry take a 

more aggressive role in this  process.
Should you have any questions with regard to the comments in this letter, I shall he a t your disposal.

Respectfully,
Victor F. Battaglia.

U.S. District Court,
Albany, N.Y., February 25,1975.Congressman William L. Hungate,

Chainnan, Subcommittee on Criminal Justice, Congress of the United States, 
Committee  on the Judic iary,  House of Representatives, Washington, D.C. 

Dear Congressman Hungate: Upon receipt of your let ter  of Jan uar y 27, 1975, 
inviting my comments about certain amendments  to the Federal Rules of Criminal Procedure, promulgated April 1974 by the Supreme Court, I discussed  
the controversia l ones aga in with my colleague, Judge Po rt;  and Chief Probation Officer Frank T. Waterson. Judge Po rt was an Ass istan t United States
Attorney for many years,  and then United Sta tes  Attorney in this Dis tric t Court. Fra nk  Waterson has  been a probation  officer here  for upwards of 25 
years  and is an outstan ding one. When I received your  memorandum of May 8, 1974, previously requesting comments on these  amendments, I also canvassed the ir views. Nei ther  one has any particu lar  objection to the proposed 
amendments.

The result of the previous request for their  observa tions was my let ter  to you of Jun e 25. 1974. I enclose a copy of that  le tte r for convenient reference. In the letter, my endorsem ent of the amendments  was unqualified. I sta ted  
therein that  they were completely sati sfac tory . I also said that  a number of these new procedures have  been used as common sense, pract ical methods in the  Dis tric t Courts.  By th at  I meant th at  the  Judges of this  Court and I, personally, have always urged the prosecution to make available to the defense previous to tri al the writte n confessions, reports  of oral  admissions, names of 
witnesses, and other materi als  that  would not imp air in any way the inte res ts 
of the prosecution. Such atti tudes favoring  disclosure in my experience do away with the filing of many motions, and benefit gr eatly  the expeditious  process
ing and trial of criminal cases inasmuch as pleas usual ly result when the  strength of the prosecution case is seen. I have found in recent years that  
omnibus hear ings  in cases with a number  of defe ndants and joinder of several indictments  for tria l reduce substantially  the filing of motions. The advantages 
of full discovery and  deposition in civil litigation were  demonstra ted notably 
when the liberal provis ions of the Federal  Rules  of Civil Procedure in that  regard became effective years ago.

I did read again the interest ing commentary of July 1974. published by your Subcommittee on the  proposed amendments. There is no doubt from the stron g 
expressions in a number of the communications from the Bench and Ba r that  there is concern, par ticu larl y, about the plea agreement procedures provided in Rule 11(e), and the discovery and deposition procedures of Rule  16. My second 
thoughts in regard to Rule 11(e) are  th at  problems possibly may arise by the 
terms of Rule 11 (e)(4 ) that  if the cour t rejects the  plea agreement, the  defend ant should be so advised  personally in open court. I am somewhat appre
hensive that  in our news conscious day much could be made out of such open 
cour t rejection that  might later prejud ice the  right of the defen dant to a fa ir trial before  an impartial jury . By that  rem ark I mean that  the press, radio  
and TV reviews might impress the local community, par ticu larly in smal ler 
dist rict s, thn t the defe ndant must surely  be guilty because the judge rejec ted the  agreed upon plea and sentence. I think consideratio n should be given to rephra sing  this  portion  to sta te  that  the defendan t must be advised on the record, 
leaving it in the  discretion of the judge to express himself in open court or in
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Chambers, of course, with  the defendant and counsel presen t. I enclose a  copy 
of a bill recently introduced in the New York Sta te Senate here  in Albany which 
simply st at es : "I f a plea agreement has been reached , the terms of such agree
men t m ust be placed on th e record, . . .

I have been a dis tric t judge  a long time, since Feb rua ry 1949, and have pre
sided at  c riminal cases not only in this Distr ict, but in the Southern and Eas tern  
Distr icts of New York. In this  Distr ict, plea agreements a re  not a must, but with 
the  increasing number of criminal proceedings in the  large metropolitan areas , 
tlie procedure may be necessary for survival. The p lea agreement  procedures a re 
optional under  Rule 11, and the prosecution should be able to make sound judg
ments  concerning the need for invoking procedures in particular  dis tric ts and 
for partic ula r cases. Despite sincere concern abou t cer tain fea ture s of it, there 
is stron g support for its  optional use by distinguished indiv idua ls and groups 
named in the Advisory Committee Note on Rule 11. The United States Supreme 
Cour t rema rks in Santobcl lo v. New York, 404 U.S. 257, 200 (1971), that  plea 
agreement  or “bargainin g" is to be encouraged—is a recommendation to be 
accorded great weight. Very recently, a task force of the Natio nal Dis tric t At
torneys Association-American Ba r Association sta ted  that  plea bargaining is 
a “necessary and effective pa rt of the criminal jus tice  system " (1G Criminal 
Law Rptr. pp. 1073-1074, 2427). Any doubts I may have about plea agreement 
procedures are  resolved in favor of these endorsements from such knowledgeable 
sources. Another compelling reason for its use is the provisions of the Speedy 
Tr ia l Act of 1974, which will reduce dras tical ly the time periods for the process
ing and  t ria l of cr iminal cases.

There is also fea r expressed in the commentary  abou t discovery procedures 
of Rule  1G that  they might be overbroad and place in physical danger complain
ants, witnesses and informants. The protective provisions of Rule 6( d) (1 ) 
should afford reasonable  safeguards against such possible endangerment . The 
type of case in which unusual caution should be exercised should be eas ily iden
tifiable  in my judgment by the  prosecution for the judge, and ther e must be fai th 
that  the  judge will act sensibly  and carefully in any of those situat ions.

In conclusion, it is my judgement  after fu rth er reflection that  on the whole 
the amendments are  sat isfactory and should provide  worthwhile and pract ical 
procedures to ass ist the  federal court s in these days  of ever increasing case
loads. I am confident that  your  Subcommittee, and the ‘famed’ Committee on 
the Judicia ry, House of Representatives, will refine the language of the proposed 
amendments  where necessary so they will be more adaptable  to promote the 
interests of justice .

Sincerely,
J ames T. F oley.

Chief Judge, U.S. Distr ict Court.
Northern D istr ict of New  York.

Enclosures.

State of New York, 1975-7G Regular Session s

IN  SENATE JANUARY 8, 197 5

AN ACT To amend the criminal procedure law. in rela tion to the  acceptance and withdraw al of guilty  pleas
The People of the Sta te of New York, represented in Senate and Assembly, do 

enact as follows:
Section 1. The criminal procedure law is hereby amended by adding thereto a 

new section, to  be section 220.70, to read as follows :
Explanation—Matters  In italics  Is ne w; mat ter in black brackets [  3 is old law to be omitted .

§ 220.T0 Plea receiving and acting upon the plea 
1. The court may not accept a plea o f g uilty under section 220.10 with out  first

determin ing that  the plea i s voluntary and that  there  is a factual or legal basis 
for  the  plea;  provided tha t the court may accept a plea of  gui lty where the de
fen dant refuses to respond to the  court's inqu iry concerning the factual or legal 
basis for the plea. In the event  tha t the court shall not have participated in prior 
plea discussions with the district  attorney and the defendan t's attorney the court
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must determine whether the tendered plea is the resu lt of prior plea discussions  
between the district  attorney and defendant 's attorney. I f a plea agreement has 
been reached, th e terms  of such agreement mus t be placed on the record, and the 
attorney for  the defendant shall then request that  the court accept the defend
ant's plea, based upon the terms of the agreement. I f  the agreement provides 
for  charge or sentence concessions, which must be approved by the court, the 
court mus t advise  the defendant and his attorney tha t the recommendations for  
sentence concessions are not binding on the  court even though the court may 
have partic ipated  in prior  plea discussions with  the district attorney and the 
defendant's  attorney and tha t only the court has the power to pass sentence. 
The court shall then address the defendant and his attorney to determine  whether  
any other promises, threats or inducements were used to obtain the plea which 
were not  set for th in the agreement.

2. I f prior to sentencing and where the court has been a party  to the agreement, 
the court determines  that it is unwill ing to comply with the terms of the agree
ment regarding the  charge or sentence concessions, it  mus t so inform  the de
fendant  and the defendant's attorney  and then call upon the defendant  to either  
affirm or withdraw his plea. I f the defendant  with draws his plea, the terms of 
the agreement shall not:  (i)  be binding upon him or (ii) be used or received 
against him in any criminal t rial of the matter .

3. Except in a ci ty court, town court or village court as defined in section 10.10, 
a. verbatim record of the proceedings at which the defendant enters a plea of 
guil ty must be made and preserved. The record should include (i) the inquiry 
into the  volun tariness and the factual  or legal basis of the plea (as required  in 
subdivision  one) ; and (ii ) if  the court is unwilling  to comply with  the terms of 
the agreement, the court's  advice to the defendant  and the defendant's  attorney 
and the defen dant 's affirmation or w ithdrawal of his pleas (as required by sub
division two).

8 2. This  net shall tak e effect on the  first day of September next  succeeding 
the da te on which it shall have become a law.

J une 25, 1974.
Re: Proposed Amendments to Federal Rules of Criminal Procedure. 
Congressman William L. Hung ate,
Chairman, Subcommit tee on Criminal Just ice, Congress of the United State s, 

Committee on the Judic iary,  House of Representatives, Washington, D.C. 
Dear Representative II ungate: Shorty af te r receipt of your  memorandum

of May 8, 1974, requesting my comments and observations on the Proposed 
Amendments to Federal  Rules  of Criminal Procedure, I requested Judge Port, 
our United States Attorney, our Chief Proba tion Officer, and several Mag istra tes 
to give me thei r views. No sixxific objections have been registered to any of the 
Amendments by my colleague and the  officers of the Court  who have par ticula r 
inte res t in the Criminal Rules.

I have refreshed my own mind by read ing the Amendments with care  again.
I did serve as a member of the Trial Prac tice  and Technique Committee of the 
Second Circuit for several years. In 1971 we did study the  preliminary draft  
of these Amendments and reported to the Second Circuit Conference on our 
approval and disapproval.  For the information of your staff, our Report, dated  
Jiiiy  15, 1971, was approved by our Circuit Conference, and it did result in certain 
changes by the  Advisory Committee. The Chairman of the Committee at  th at  time 
was Judge Char les II. Tenney of the Southern Distr ict  of New York. My files 
also show that  our Committee found a Repo rt By the Committee on the Federal  
Courts and Committee on Federal Legislat ion of The Association of the  Bar 
of the City of New York on the Proposed Amendments, dated  March 31. 1971, 
to be a comprehensive and  balanced  study  of the proposed changes. The Chair
man of t ha t Bar  Committee  was Attorney  Bar ry II. Garfinkel, 919 Third Avenue, 
New York, New York 10022.

My own personal evaluation , aft er rereading, is that  the  final Proposed Amend
ments are  completely satis facto ry. To my mind, the new provisions will be most 
helpful  in expediting the processing of criminal mat ters . The Amendments are  
expressed in plain  language, are  sensible and easily  applicab le to the situations 
that  ari se day-to-day  in the  court s in criminal prosecut ions. The alibi, insanity , 
deposition and discovery, and plea agreement Amendments are  parti cularly  well- 
worded innovations  th at  should be welcomed by the Bench and Bar. Atti tudes
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will result, I think , from these new appro aches  and guides that  will benefit 
both the prosecution and defense  in preiwiration and prese ntation of the ir respec
tive positions. The prote ctions  and safegu ards th at  are  so essentially a pa rt of 
our system of crimin al jus tice  for the accused are fair ly mainta ined. Frankly , a 
number of these new procedures have been followed by the Dis tric t Courts on 
thei r own a s common sense, prac tica l methods th at  are  legally acceptable.

It  is my personal belief the Proposed Amendm ents are  worthy  of Committee 
approva l with out exception. I hope the rem ark s and refere nces herei n are  of 
assista nce to the Committee an d i ts s taff.

Sincerely,
J ames T. Foley,

Chief .Judge, U.S. Dis tric t Court,
No rthern  di st ri ct  of New York.

United States District Court, 
Brooklyn, N.Y., Febru ary  26 ,19 75.

R e: Proposed Amendments to Federal Rules  of Crim inal Procedure.
lion. William L. H ungate,
Chairman, Subcommittee on Crimin al Jus tice , House of Represent atives, Wash

ington, D.C.
Dear Congressman II ungate: Chief Judg e Kau fma n of the Second Circu it has 

circu lated among the Jud ges  of this  Dis tric t your  lett er, dated Jan uary 27, 1975, 
inviting the submission of comments on t he proposed amendments  to the  Fede ral 
Rules of Criminal Proced ure. I have already subm itted  my comments to you in 
my let ter  dated May 22, 1974, to which you were kind enough to reply on May 28, 
1974, and also in my May 30, 1974 let ter  to you, a copy of each of which I am 
enclosing herewi th for your  information.

Again expressing my app recia tion for the opportuni ty to make these comments, 
I am

Sincerely yours,
J ohn R. Bartels,

U.S. Dis tric t Judge .
Enclosu res (3 ).

R e: Proposed Amendments to Fede ral Rules

U.S. District Court, 
Brooklyn, N.Y., May 22, 1971,.

of Criminal Procedure.

Hon. William L. Hungate,
Chairma n, Subcommittee on Criminal  Just ice , House of Represent atives, Wash

ington, D.C.
Dear Congressman Hungate: Chief Judg e Mishler of this  Court has  circu

lated among the Judg es of this  Dis tric t your lett er,  dated May 8, 1974, seeking 
comments from them on the proposed amen dmen ts to the Federa l Rules of 
Criminal  Procedure. I wish to record my disag reem ent with subdivision (e ),  
(1 ) to (5 ),  inclusive, of Rule 11 insofar as it  p erm its the United Stat es Attorney 
in connection with enterin g a plea of guilty to recommend or propose a pa rtic ula r 
sentence as pa rt of bis bargain, for the following rea so ns :

(1 ) To begin with, in any metropolitan or thick ly populated are a the  United 
States Attorney does not have time to review each case and make his recom
mendation. If  he atte mp ts to do so, it can only be a superficial review and 
recommendation. Inste ad, from my experience, he leaves this task to th e A ssis tant  
United States Attorney who is generally a young man with one to fou r years 
experience at  the  most and who has no pa rticu lar  exper tise or experien ce or 
judgm ent to make a reasonable  recommendation in connection with the offense 
charged. In fact, he has already In most cases reduced the  charge d offense 
to a lesser  or rela ted offense carr ying  a much lesser  penalty . This would seem 
to be sufficient bar gain ing power to any United States Attorney to induce a 
plea of guilty.

(2 ) The recomme ndation  of this young man. sometimes ju st out of law school, 
will unque stionably from my experience be a very light  sentence  if not 
probatio n.
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(3) Such a recommendation places the Court in a very embarrassing position 
inasmuch as the Court  will be under pressure to accept the  recommendation for the reason that  it wishes to dispose of the case by accepting the plea of guilty 
and  in addition does not wish to publicly app ear  unreasonable by reject ing the 
plea.

(4) In spite of the  option lef t to the Court  to accept  or rejec t the recom
mendation, the resu lt, upon giving consideration to the fac t tha t the Ass istant 
United States Attorney has already reduced the charge, is to place the sentenc
ing procedure in the hands of a young and inexperienced Assistan t United 
Sta tes Attorney ra ther  th an in the hands of the Court.

This amendment upon read ing may seem innocuous on the ground that  the 
Court  should have the  stam ina  and will-power to reject the recommendat ion 
of the Assistant  United  Sta tes Attorney. But  judges are  human  beings and 
the probability of reje cting thi s inexperienced recommendation is very small. 
While I am not in fav or cf plea bargaining by the  Court for the reasons  set 
for th in the Advisory Commit tee Notes, it is my humble  opinion that  it would 
be more in accordance with the  judge's  function to enter into a plea barga ining 
instead of perm ittin g an Ass istant United States Attorney to take  over what in 
effect is a sentencing procedure. The adm inis trat ion  of justi ce is more im
por tan t than the accum ulation of stati stics . If crowded criminal calendars are  
to be reduced, this  can be done by other methods including, in par ticu lar,  the 
appointment of more judges ra ther  than placing the sentencing procedure  in 
the  hands of the United States Attorney.

Sincerely yours,
J ohn R. Bartels,

U.S. Distric t Judge.
Congress of the United States,

Committee on the J udiciary,
Washington, D.C., May 28, 1974.Hon. J ohn R. Bartels,

U.S. Distr ict Judge,
Eastern  District  of Neiv York, Brooklyn, N.Y.

Dear J udge Bartels: T hank  you for  your let ter  of May 22, 1974, setti ng forth
your comments on proposed Rule 11(e) (“Plea agreemen t procedure” ) of the 
Federal  Rules of Crimina l Procedure.

In order to fully underst and  your point of view, I would like to ask 
you to consider the following questions and give the  Subcommittee the benefit 
of your comments. First , Rule 11(e) (2) permits the  court to defer accepting or 
rejec ting a plea agreement un til  aft er considera tion of the presentence report. 
Might thi s provision reduce  th e pressure on the court to accept a plea agreem ent 
involving sentence, especially if the presentence repo rt indicates th at  the agreed 
upon sentence is not in the public interest? Second, the plea agreement procedure 
is designed to reduce the criminal trial docket. If  sentencing is e liminated as an 
are a of plea barga ining , will the Rule’s impact on the  criminal tri al docket be subs tant ially reduced?

I apprecia te your tak ing  the  time to write, and I hope my request for furth er 
comments will not in ter fere with your busy schedule.

Sincerely yours,
William L. I Iungate,

Chairman.
U.S. District Court, 

Brooklyn,  N.Y., May 80,1974.
Re: Proposed Amendments to Federal Rules of Criminal Procedure.
Hon. William L. Hungate,
Chairman, Subcommittee on Criminal Justice, House of  Representat ives, Wash

ington, D.C.
Dear Congressman II ungate: I apprecia te very much your let ter  in answer 

to my let ter  of May 22nd, in which you suggest  th at  perhaps the  provision of 
Rule 11(e) (2) permit ting  the court  to defer its decision on accepting or reject 
ing a plea agreement  would obviate some of my objections. I regret to say 
that  it is my opinion th at  thi s subdivision does not  relieve the str ain  upon the 
judge  to accept or reject  the plea and, moreover, raises furth er  questions. In
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reality, no judge  is in a position to intell igently and fair ly accept or reje ct a 
plea before the proba tion repo rt is received.

If the judge wa its for  the probation rep ort  and in spite thereof atte mp ts 
to rejec t the recommendation, he must res ist the  unpo pularity of appe aring to 
be a harsh judge and in addit ion the strong inducem ent to follow the easier 
course of accepting the recommendation of a ligh t sentence  (which af te r all is 
what we are  talk ing ab ou t).  Moreover, if a judg e waits  for the proba tion 
report, which is gener ally six weeks af te r the  plea agreement , questio ns are  
raised as fa r as the  def end ant and his family are concerned, wheth er or not he 
and they will make available to the probation departm ent all necessary info rma 
tion concerning the defe ndant in view of the fuct th at  if the court  rejects the 
recerainendation, the  defe ndant might wish to invoke the Fif th Amendment in 
case he pleads not guilty . Ther efore  th at  info rmation will probably be w ithheld . 
At all events defendan t m ust be given a Miran da warning.

It  has fur the r occurre d to me t ha t if this  add itional power is to be reposed in 
the United States Attorn ey and his Ass istants,  the re is a gre ate r possibility 
that  favor itism  will be shown by the vari ous  United  States Attor neys or the ir 
Assis tants to cer tain  atto rne ys than would otherwise be possible if there were 
no power of recommendation. It  is to be noted th at  the tenu re of the  United 
States  Attorneys a nd the ir Assi stant s is  re latively  sho rt.

Referr ing to the  reduc tion of the criminal tri al docket, it seems to me th at  
the present abil ity of the United Stat es Attorney and  his Ass istan ts to plea 
bargain  by reducing the charg e to a lesser one is a powerful weapon and has been 
quite effective in reducin g the docket.. While I agree th at  the abili ty to make 
recommendat ions would probably fur the r reduce the  criminal trial docket, the 
question is one of whether society and the public intere st would be best served 
by vesting the United Sta tes  Attorneys and the ir Assi stants with such power.

In conclusion, may I suggest tha t if Rule 11 (e ) is going to be adopte d, any 
recommendation witli respec t to sentencing be approved not by any young Assis t
ant. United States Attor neys (sometimes one y ear  out of law school) but by the 
United Stat es Attorney himse lf aft er consultat ion with  the more mat ure Assist
ants  on his staff.

Appreciating  your  courtesy  in ente rtaining my views, I am 
Sincerely yours,

J ohn R. Bartels,
U. 8 . Dis tric t Judge .

U. S. District Court,
Northern District of Miss iss ipp i,

Greenville, Miss., Feb rua ry 26, 1975.
lion. William L. I Iungate,
Chairman, Subcommittee on Crimina l Ju stice ,
Washington, D.C.

Dear Mr. Chairman : I have your let ter  of Janu ary 27, seeking my comments 
as a tri al judge  on the proposed amendments  to the Federal Rules of Crimin al 
Procedure.  Due to press of cour t business, I have been liter ally unable to reply 
earl ier and now find it impossible to do so at a length commensurate with  my

• intere st. However, I, along with most dis tric t judges , have a profound concern
with the  amendm ents under consideration. Although I would prefer to fully 
express my views on all the amendments (a s well as the  concept of rule -ma king ), 
I res tric t my comments to certain aspects of Rules 11 and 16.

■> Rule  11—Pleas and Plea Bargain ing.
A highly contr overs ial subject, plea barg aini ng nt the  presen t time has a bad

odor with the public at  large . In our two-judge judi cial  dist rict,  regarded as one 
of the smal ler dis tric ts in terms  of criminal prosecutions, plea bargainin g never 
existed  in any form prior to Jan uar y 1, 1974. Our cour t's experience with it dur
ing the pas t year has. quite  frankly, been disapp ointing, atten ded by difficulties 
and fru strations  which are  inappropriate  to discuss  here but which a re unre lated  
to the desir abili ty of plea barga ining  ns a judicia l tool. Suffice it to say th at  the 
ne**d for plea barg ainin g to any exte nt var ies grea tly from dis tric t to dist rict . 
In metropolitan dis tric ts where it is not now possible to accord a speedy tri al 
to all or most defendants . I can readily appr ecia te th at  plea bargainin g may be 
a useful device, when handled properly, par ticu larl y since the Supreme Court
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in Santobello  has recognized it  as legitimate. In many dist rict s, however, such 
as the North ern Jud icia l Dis tric t of Mississippi, there is  small , if  any, justif icatio n 
for plea bargaining. Our dockets are not cro wd ed; we can accord every defend
an t who w ants  a tri al a speedy tria l; and my colleague and I are  at  the pres ent 
time achieving disposition of crimnial cases with in the guidelines  mandated by 
the recently passed Speedy Tr ial  Act of 1974.

Because of these considerations,  I urge that  you and your  committee do not  ap
prove Rule 11 in an.v terms which would make plea barg ainin g procedu re man da
tory  in every judi cial  dist rict , irrespective  of prev ailin g docket conditions and 
other trial factors. To the contrary, it should be clear ly spelled out, I think , 
that  the existence of a plea barga ining  procedure  in any judi cial dis tric t must 
have the explicit approval  of the judges of th at  court. Sentencing is, of course, 
essentially a judic ial func tio n; and while prosecution and  defense counsel might 
be beard if the court is willing/, under  app rop riat e conditions , it  would be quite  
wrong to surr end er thi s imp orta nt judi cial  function in any degree to tra des  
being worked out between counsel for the governm ent and the defen dant. Any 
version of Rule 11 which countena nces or encourages abdication  by the  j udic iary  
in thi s vital  area is a decided step backward. Accordingly, I most emphatica lly 
disagr ee with most of the  Rule II  recomme ndations made by Honorab le W. 
Vincent. Ra kest raw,  Ass istant Attorney General, in a wri tten submission to your 
committee under dat e of September  17, 1974.

In my opinion, one of the worst fea ture s in the  adm inis trat ion of criminal 
jus tice  in many sta te juri sdic tion s is th at  criminal sentencing, all too often, 
has  become a ma tter barg aine d between counsel for  the  prosecution, who are  
frequently  zealous to impose heavy sentences, and defense  counsel, who are  
under a duty  to the ir clien ts to contend for the  ligh test  sentence possible. When 
the adversaries are  unequal in skill or dedicat ion, the rights  of the accused may 
be barte red away, out of sigh t of the court which migh t otherwise act as a safe 
guard aga inst ineffective counsel. All too often, the sentenc ing judge may rubber- 
stam p such a deal. Given the na tur al inclination s of huma n nature, a defendan t 
afr aid  of being convicted may well be persuaded to plead guilty under pres sure  
from his own counsel th at  unless the tra de  is accepted, worse may likely happen 
in case of tri al and conviction. You are, no doubt, aware  of the many wr iters 
in the  criminal jus tice  field who argue  th at  the  chances for rehabili tation are  
slight for a criminal def end ant who pleads guilty as a resu lt of pressure, overt  
or covert, that  unless he does so a worse fat e awaits if he goes to tria l. Any 
wording of Rule 11 which would tend to brin g abou t th at  dire resu lt would be 
most unfortunate . Hopefully, you may find elements of meri t in my general 
approach.

Rule 16—Discovery and Inspection.
Although there  are  many aspects of this rule which I would like to discuss, 

I will mention only my thoug hts with respec t to requirin g the prosecution to 
disclose, in every case, the names and addresses of all government  witnesses. 
I can understa nd the Jus tice  Depa rtme nt’s opposition to this broad rule as sub
mitte d by the Supreme Cou rt which app aren tly permits of ne exception. Cer
tainly. there may ari se reason able fea rs in some cases th at  physical dang er to 
or intim idation of government witnesses might  res ult  from pre tria l disclosure. 
At. the same time, I also agree that  the time has  arri ved  for a gre ate r meas ure 
o f  pre tria l discovery in criminal cases genera lly and in the  prope r utilizatio n 
of omnibus procedu res designed to (a ) shorten the length  of criminal tria ls, 
(b ) save the government from unnecessary, yet often great, expense in produc ing 
witnesses  whose testimo ny covers ma tters not in controversy , (c ) give the de
fend ant a more informed judgment on the basis  of which he may decide to tender  
a guilty plea, and (d ) avoid surprise at  tria l. These opposing consid eration s 
can, of course, be balanced. Therefo re, I suggest  th at  the  names and addre sses 
of government  witnesses be disclosed unless the  prosecution can show the court 
cogent reaso ns for nondisclosure such as reaso nable belief of phyical dang er 
to or intim idation of government witnesses, or other bona fide prosecution needs. 
By Rule 10. the dis trict cou rt should have  the  discre tion of whether to order 
withholding disclosure of the  names of prosecution witnesses or othe r prosecu 
tion evidence. In thi s regard, the rule  might very well provide th at  government 
counsel should have oppo rtuni ty, in a rar e ease, to apply ex p arte to the court  for  
an order  of nondisclosure, for conceivably in some crim inal prosecutions, it might  
be agai nst the public  int ere st for government counsel to disclose to defense



counsel the prosecution ’s apprehens ions concern ing a fac tor of physical danger, 
intimidation , etc. Here, too, the  d istr ict  judge, acting und er Pre sident ial appoint
ment, Senate  confirmation, and the Constitution,  may be trus ted  to exercise sound 
discretion in deciding wh at the ends of ju stic e do requi re in a given case. Dist rict 
judges, therefo re, should be expressly given, under Rule of 16, th e power to order 
or withhold disclosure  concerni ng names and addre sses of government witnesses. 

Sincerely yours,
William C. Ready.

Connecticut Bab Association,
Ha rtf ord, Conn., March 4, 1975.

lion. William L. II ungate,
Chairman, Subcommittee on Criminal Ju stice, Congress o f the  United States,  Com

mittee  on the Jud iciary , House of Rep resentati ves,  Washington, H.C.
Dear Mr. Hungate: I th an k you for your let ter  of Ja nu ary 28, 1975 invi ting

submission of the comments of the Connecticut Ba r Association  in connection 
with  proposed amendments  to the Fede ral Rules of Criminal Procedure,

The Federa l Bench Ba r Relat ions Committee of the Associatio n has conducted 
a study of the proposed amendm ents as prom ulgate d and  has concluded th at  all 
of the proposed changes except one would constitu te improvem ents in the rules 
and  should be approved. A m emorandum sett ing  for th in gre ate r deta il the  com
ments of th e subcommittee studying t he changes with respect to each amendm ent 
is attached  hereto  and subm itted  herewi th. The subcom mittee’s r epo rt respecting 
the  proposed change in Rule 11, however, was rejec ted by the committee  as a 
whole for various reasons , including  a desire  not to involve the Court  so ex
tensiv ely in the plea barg ainin g process. Both the conclusion of the Fede ral 
Bench-B ar Committee and the approved comments of the subcommittee h ave been 
reviewed by the Board  of Governors of the Connectic ut Bar Association and may 
lie considered by your  committee  to express the view of our association .

We th ank  you f or your consideration.
Sincerely,

William K. Cole.

E xcerpt From Minutes of the  Federal Bench Bar Relations Committee 
Meeting Held at Mory's on F ebruary 10, 1975

Re Proposed changes in proposed rules of crimin al procedure.
The subcommittee establish ed to study the proposed changes in the Federal

Rules of C riminal Proc edure submi tted its repor t. The subcommittee’s repo rt was 
esse ntial ly the same as th at  submit ted by it  to the full committee in Jun e of 1974. 
The report recommended the  approval of all the  proposed changes. However, the 
subcomm ittee did recognize th at  the full committee  had  rejected the proposed 
chan ge in Rule 11 relatin g to plea arran gem ents . An extended  discussion fol
lowed regarding the proposed change in Rule 11 relating to plea arrangem ents.

It  was then moved th at  the  proposed change in Rule 11 rela ting  to plea ar 
rangements be approved. The motion was seconded. Upon a vote, t he motion was 
defeate d.

It  was then moved and seconded th at  the position of the  full committee taken  
in June  of 1974 rega rdin g proposed changes in Rules of Feder al Crimina l Pro 
cedure be reaffirmed and  th at  such action be reported to the Board of Governors.

The proposed amendments  to the Federal Rules of Crimina l Procedure  are 
scheduled to go into effect on August 1, 1975 unless vetoed by the  Congress. As 
you know*, the Rules were tran smi tted  from the  Supreme Court to the  Congress 
in April. 1974, to go into effect on August 1, 1974. However, Congress, via 
P.A. 93-361 postponed the  effective date unti l August 1,19 75.

Las t June, this  Subcommittee of the Federal Bench Bar Relations Committee 
reported on the proposed changes in the rules and recommended the ir approval. 
At the  Jun e 24, 1974 meeting, the full committee  recommended approval of the 
subcom mittee’s report with  the  exception of th at  pa rt rela ting  to Rule 11 as it 
dea ls with  plea agreem ents. A synopsis of the changes appe ars below.
Rule 4—Arre st or summons upon complaint

The proposed change  makes  the issuance of a summons ra ther  than  a wa r
ra nt of arrest the  preferr ed vehicle for bringing a defe ndan t before the  Court.



Under the present pract ice, when a complaint is signed and filed with a magis
tra te.  the magis trate almos t uniformly issues a warrant  of arr est , with  the 
result  that  the defendant is arreste d and immediately brough t before a magis
tra te.  Under the proposed change, the magist rate  would issue a summons ra ther  
than a wa rra nt of arr est . The summons would direc t the  defendant to appear 
before the magist rate  or the  court at a designated time and place. Under the 
change, the United States would have to make a specific request giving a valid 
reason for a wa rra nt to be issued rath er than a summons. \ alid reasons for 
the issuance of a wa rra nt  rat he r than the summons would be expectancy of 
flight, p revious non-appearance, etc.
Rule 9—Warran t or summons upon indictment or information

The same ra tionale as th e proposed change in Rule 4 above.
Rule  11—Pleas

The changes in thi s rule  provide that  the  dic tates of the McCarthy  case be 
carr ied out on tak ing a plea of guilty or nolo contendere.

It  also addresses itse lf to the  problem of plea barg aining which is given the 
name plea arrangements in the  Rule. The Rule sta tes  that  the  deta ils of the 
plea arrangem ent or agreement be disclosed to the  Cour t before the  actual  
time for taking the plea. Mat ters such as agreement by the Government to dis
miss other charges, recommendations for sentence and objection to the imposi
tion of a partic ula r sentence must be disclosed. The Court  must then inform 
the defendant whe ther  it  will inqjose the  agreed-upon arrangemen t or one 
more favorable to the  defendant in its  judgment. If, however, the  Court reje cts 
the plea arran gement, it  mus t inform the defe ndant of the reject ion and let 
the  defendant withdraw from the agreement. If  the  defendant elects to go 
ahead with  the guilty  or nolo contendere plea, the Cour t can impose a more 
severe sentence  than that  provided for in the plea arran gement. If the  Court 
rejects the plea agreement, the Court must personally  advise the defen dant 
that  “if he pers ists  in his guilty plea or plea of nolo contendere, a har she r 
penal ty may be imposed.

Plea arrangements and the  discussions leading thereto  are  not admissible 
in any civil or c riminal proceeding agains t the defendant.
Rule 12

The changes in.R ule  12 set up the schedule for pre trial motions and defines 
what must be done by pretr ial  motions. This now includes motions to suppress 
evidence, discovery unde r Rule 1G, and motions for severance in those which 
must be made prio r to tria l. These motions may be made at  arra ignmen t or as 
soon therea fter as pract icable. Local rule s may vary  this .

A significant innovat ion, i.e. a righ t afforded the  defen dant to have the  govern
ment disclose its intent ion to use specified evidence at  tria l so the  defendant  can 
move to suppress it. However, this is not meant to expand the area of discover
able info rma tion ; the information must be discoverable under  Rule 10.

The Government may also volun tarily disclose its inten tion to use certa in evi
dence, in which case th e defendant  is given the oppor tunity to  move to suppress it.

This disclosure by the  Government, eith er voluntar ily or upon motion of the 
defendant places the  onus on the defendant to file a motion to suppress  it before 
tria l. If  he does not move to suppress  it, it would app ear  that  he can not do so 
at  tria l.
Rule 12.1 Notice of A libi

Tills is a new rule. Within the time for pre tria l motions the defendant must 
give notice to the government of his inte nt to use an alibi defense. The govern
ment must then inform the  defendant of the date,  time and place of the alleged 
offense. The defendant must then disclose to the  government  where he claims 
he was at  the  time of the  alleged offense and the names and addresses of his 
alibi witnesses. The government must then inform the  defendant of the  names 
and addresses of the witnesses the government relies upon to prove the  defendant 
was at  the scene of the alleged offense. All of these  disclosures, both by the de
fendant and by the government must be in writin g. If  either side should fail to 
disclose as required by this  rule, the par ty fail ing to disclose this can be pre
cluded from offering evidence unless the cour t excuses the non disclosure for 
good cause.
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Rule  12.2 Notice o f de fense based upon mental condition
This rule provides th at  if the defe ndant inten ds to base his defense on in

sani ty or mental deficiency, he must disclose this to the government. Fai lure to 
disclose may be deemed a waiver. If  a defe ndant discloses reliance upon such 
condition, the Court may order a psychiatr ic examination.
Rule  15 Depositions

The changes in  th is rule appear to be tha t a defendan t in custody has  a right, if 
he so desires, to be brough t to the deposition. Of course, a defendant  not in custody 
can go to the deposition. Furth ermore,  the rule sta tes  th at  a deposition of a par ty 
defendant can only be taken  with his consent. A significant  change is the fact  
that  the scope of the  deposition can only go to that  which may be used at  tria l,
i.e. narrower than  the  civil rule. Also, the government must hand over to the  de
fendant any stat ement  of the deponent o r Jenks  Act m ater ial which would have to 
be handed over at  t ria l. Objections must be made at  the time of the taking of the 
deposition.
Rule  16

The significant change in this  rule  rela tes to the disclosure of witnesses and 
statements made by the defendant. The changed rule provides that  the  govern
ment must disclose to the defe ndant the names  and addresses of all  witnesses  the 
government inten ds to call in the  presentation of its  case in chief, toge ther  with 
the felony record of any such witness known to the government. The disclosure  
by the government is only necessary upon motion of the defendant. When it has 
been disclosed, the government may depose the witnesses. So too, upon motion by 
the government, the defendan t m ust furnish the  names and addresses of the wit
nesses the defe ndant intends to  call  a t t he presenta tion  of his case in chief. When 
such request has  been made by the  government, the defendant may depose his 
witnesses.

Both par ties  are  under a continuing duty  to disclose, i.e. if they learn  af ter  
the filing of the  discovery of the existence of oth er witnesses, they mus t promptly 
disclose such identi ty to the other pa rty.

The failure  to ca ll a witness disclosed may not  be commented upon.
Rule 17 Subpoenas

The change merely provides th at  the  defe ndant may be subpoenaed for the 
taking of a deposition to any place designated  by the  tr ial  court .
Rule 20 Tran sfer  from the Dist rict  fo r plea and sentencing.

The change merely eliminates the provis ions rela ting  to  the issuance of a sum
mons for init iat ing  the  transfe r proceedings.
Rule 29.1 Closing argument.

The change merely defines the orde r for  the  closing argum ent. The orde r i s :
1. Prosecut ion opening.
2. Defense reply.
3. Prosecution rebu ttal .

Rule  32 Sentence  and judgment
The first change rela tes to the  cou rt’s g iving a defendant notice of its right to 

appeal. The change merely sta tes  th at  the  Court is under no duty  to inform a 
defendant who has pleaded guilty  or nolo contendere of the  right to appeal.

The significant change in Rule 32 rela tes  to disclosure of the contents of pre
sentence reports. The general rule  under the  change  will be t ha t the  defendant, 
upon request, shall be allowed to read  the  repo rt, excluding however any recom
mendation as to sentence unless the  court believes the  report conta ins a diag
nostic opinion which might disrupt  a program of rehabil itat ion, inform ation 
obtained upon a promise of confiden tiality, or other information which if dis
closed might result  in harm to the  defe ndant or othe r persons. The court shall 
be given the  opportunity  to comment upon the  information disclosed in the 
report.

If  the  court decides not to disclose the full report to the  defendant,  the  court 
mus t sta te a summary of the factual  info rmation contained therein  and not 
disclose which the  cour t intends to rely upon. This stat eme nt may be made in 
camera . Of course, any information disclosed to the defendan t must  also be



disclosed to the United State s. Copies of th e presentence report must be r etur ned  
to tiie probation officer and nei ther the government, the defen dant, nor his counsel 
are allowed to make copies th ereof .

Rule  -iS Presence of the D efendant
This  is the only change in the  rules  which was also conta ined in the Jan uar y, 

1973 preliminary dra ft. The  change would perm it the  crim inal tri al to proceed 
aga inst  a defen dant who has  person ally entere d a plea and has  been personally 
advised  of the tri al dat e who "volu ntari ly, knowingly and without justi ficat ion’’ 
fails  to appea r for tria l.

The  subcommittee recommends the reaffirmation of the  approv al of the  
changes. It  realise s of course th at  the  full committe e may well disagree  rega rd
ing the  uew Rule 11 provisions rela ting  to plea a greemen ts.

U.S. District Court,
District of Arizona, 

Phoenix, Ariz., March 5, 1975.
Hon. Wii.liam L. II unoate,
Chairman, Subcommittee on Criminal Justice, U.S. House of Representatives, 

Washington, D.C.
Dear Congressman Hungatf.: Thank you for your let ter  of Jan uary 27, con

cerning the amendments  to the  Federal Rules of Criminal Procedure. I have 
atte nde d severa l semi nar sessions on the amendm ents to the  Rules of Criminal 
Procedure .

It  is my opinion and the opinion of the D istr ict Judge s of Arizona, th at  th e new 
Rules  of Crimina l Procedure proposed by the  Supreme Cour t are  very good rules 
and  should lie approved as submitted. It  should be borne in mind th at  the pro
posed new rules  were the produ ct of several years of endeavor and contrib utions  
to the  rules  as presen ted were made not only from the Conference Committee 
and the  Supreme Court, but from judges, lawyers, and scho lars across the nation.

Undoubtedly , any given person may not agree with the  draf tsmanship  of 
every rule, and any given person might suggest sema ntic changes  of even a sub
sta nti ve  natu re. Happily, the old rules and the new rules  are not chiseled in 
gra nite , and unques tionably, as we work with the new rules over a period of 
yea rs, furth er recommendations for modification or change might come forward.

At this time, however, we believe that  the rule s as proposed by the Supreme 
Court  are  the best prod uct we can come up with  and we should try  them as 
pres ented with out additional tamper ing, modification, or change. It  seems only 
logical that  the rulemaking  power of the Federal Jud icia l System should be 
vested in the Supreme Court  of the  United States with the  power in the cir 
cuit s and the dist rict s to supplement the rules promu lgated  to meet local condi- 
tions. This, I think, is as it should be. I seriously  doubt th at  the Congress has 
the  time, the inclination or the expertise  to und erta ke to exercise  the rule-making 
power  for  the d isposition o f l itiga tion  in the  Fede ral courts.

An example of misguided effort by the Congress is the Speedy Tri al Act of 
1974. The Federal judges  across  the  nation are, and have been, fully awa re of 
the  desi rability  of speedy tri als  in criminal cases and in those dist rict s such as 
my own, where there is an inord inate ly heavy caseload, crim inal cases h ave taken  
precedence to the disadvan tage  of civil litig ants , because of the luck of judic ial 
manpow er and supjiort ing personnel.

Nevertheless, each of us had, long prior to the passage of the Speedy Tria l Act 
of 1974, submitted and put  into effect under Rule 5 0 (b ),  plans for achieving 
prompt disposition of criminal cases.

While Mr. Jus tice  Douglas’ dissen t from the  proposed amendments to the 
Rules  of Crimina l Proce dure has been noted, it seems to me the rule-making 
power  should be unchanged and should be left with the  Supreme Court of the 
United  States to develop and promulgate the rules, subje ct to assis tance  and 
exp erti se as may be av ailab le to it.

Tha nk you kindly  for the oppo rtuni ty to comment on the  subject ma tter  of 
your  let ter  of Jan ua ry 27.

Very t rul y yours,
Walter E. Craig,

Chief Judge.



St. Louis, Mo., March 14,1915.
Tom Hutchison,
Stuf f Counsel, Committee on the Ju diciary,  House o f Representatives.

Dear Mr. Hutchison: This paper is being sent to you in connection with a 
phone conversation between l ’rofessor Ronald Carlson, Washington University 
School of Law, and yourself in late October 1974. The palter was prepared for a 
Corrections Seminar at Washington University Law School.

I hope the paper will be helpful in the hearings on the Federal Rules of 
Criminal Procedure when Rule 32 (c ) (3 ) is discussed. I appreciate your con
sidering my paper.

Sincerely,
Marilyn A. Kueper.

Presentence Investigation Reports : Content, Use, and Disclosure

(By Mari lyn Kueper)
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introduction

I’resentence investigation reports play an important role in our criminal justice 
system. Such reports, as interpret ed and evaluated by the sentencing judge, 
influence what function the correctional process will perform in an offender's 
treatment.

This pnjier will focus on three  aspects of the presentence investigation reports: 
its use, its content, and its disclosure thereof to the defendant. The first problem 
facing the probation officer is deciding when to utilize the presentence investiga
tion report. When the decision to use t he report has been made, the officer must 
then determine what facts to include. Disclosure of the report’s contents to the 
defendant becomes an issue when the report is introduced at the sentencing 
hearing.

Treatm ent of presentence investigation reports and partic ularly  the disclosure 
issue is not new and has in fact been a much debated topic. This paper will 
evaluate the different positions and how we have reached the stand taken by 
the approval of the amended Federal Rules of Criminal Procedure.

1. presentence investigation reports—information to be included

Although there has been debate on what to include in the presentence investi
gation report as well ns whether the report is of any value at all, most statute s 
and studies call for the same general factors to be included.

The Federal Rules of Criminal Procedure. Rule 3 2 (c )( 2 )1 states generally 
tha t prior  criminal record, financial condition, characteris tics and circumstances

1 T he  Fed er al  Ru les of Crim inal  Pro ce du re  as  ci ted th ro ughout th is  pa per  are  th e ne wl y 
prop os ed  Ru les  of  Cr im inal Pro ce du re  wh ich  ar e sl at ed  to  ta ke  effect Aug us t 1. 1975.  Th e 
Ru les ar e ex pe cte d to  he ap pr ov ed  as  now ap pe ar in g bu t he ar in gs ar e be ing he ld by  th e 
Ho us e .Tn dic iarv  Co mmittee  an d som e ch an ge s mav re su lt . “Th e re no rt  of th e pr es en te nc e 
In ve st ig at io n sh al l co nt ai n an y p ri o r cr im in al  re co rd  of th e def en dan t an d su ch  in fo rm a
tion  ab out his  ch ar ac te ri st ic s,  hi s fin an cial  co nd it io n nnd th e ci rc um st an ce s af fe ct ing hi s 
be ha vi or  as  may  be he lp fu l to  im po sin g se nt en ce  or  in g ra n ti ng  pr ob at io n or  in  th e co rrec 
tion al  tr ea tm en t of  th e de fe nd an t, an d such  o th er  in fo rm at io n as m ay  be re qu ired  by  th e 
co urt .” Fed er al  Ru les  of Crim inal  Pro ce du re , Ru le  3 2 (c )( 2 ) .



affecting the  de fendant’s behavior may be helpful in the sentencing decision. Such 
a rule provides litt le or no guidance to the sentenc ing court in the determination  
of the weight to be att rib ute d to the various facto rs used. The Federal Rules 
present merely a suggestion as to what  might be included in the report,  leaving 
the specifics to the discretion of the cour t and probation service.

The Model Penal Code section 7.07(3) is more specific by including circum
stances surrounding commission of the crime, defenda nt’s history of delinquency, 
physical and menta l condition, education, occupation, personal habits , and any 
other factors the proba tion officer or court  deems rele van t? The Model Penal 
Code section sets forth the basic background material th at  aids in deciding what 
circumstances  may have precipitated the criminal activity  as well as  wha t needs 
mus t be fulfilled in orde r to arr est  the continuing criminalization of the 
defendant.

The Missouri Rule is pat terned af ter  the Federal  Rule by sta ting only in 
generalitie s what information the report should include.2 3 The Illinois st a tu te 4 
uses the Model Penal  Code as its model in list ing the  common fac tors  to be 
included within the report . The Illinois sta tut e also includes the directive that  
resources available for the rehabili tation of each individual should be researched 
and indicated in the report. This guideline is based on the ABA Sentencing 
Standards recommendations and lays down more concre te factors to consider. 
It is especially useful that  rehabili tation resources be evaluated to devise the 
best dispositional alte rna tive for each ind ividual .

The Model Sentencing Act 5 * * lists  only genera l suggestions of what info rma 
tion to include in the report. In contras t to this  is the  ABA Report on Standa rds  
for Criminal  Justice, Standa rds  Relat ing to Prob at ion8 which list s ten fac tors  to

2 “ The pr es en tenc e in ves tiga tion  sh al l Inclu de  an  an al ys is  of th e ci rc um stan ce s a tt en d in g  
th e com mission of th e cr im e, th e de fe nd an t’s hi st or y of de lin qu en cy  or  cr im in al ity,  ph ys ical  
an d men ta l co nd iti on , fa m ily  si tu at io n  an d back grou nd , econom ic st a tu s,  ed uc at io n,  oc cu pa 
tion  an d pe rson al  hab it s an d an y ot he r m at te rs  th a t th e pr ob at io n officer dee ms  re le van t or  
th e co ur t di re ct s to  be includ ed .” Am erical  La w In st it u te , Model  Pen al  Code (190 2)  
Se cti on  7.0 7(3 ),  (h ere in aft er ci ted as  Model Pe na l Co de).

3 « • * • Th p re port  of  th e pr es en tenc e in ve st ig at io n sh al l co nt ai n an y pri or cr im in al  
re co rd  of th e de fe nd an t an d such  in fo rm at io n ab ou t hi s ch ar ac te ri st ic s,  hi s fin an cial  co n
di tion.  his so cial his to ry  an d th e ci rc um stan ce s af fect ing hi s be ha vi or  as  may  be he lp fu l in 
im po sin g senten ce  or  in g ra n ti ng  pr ob at ion or  in th e co rrec tio na l tr ea tm en t of  th e de
fe nd an t. Th e pr ob at io n office r sh al l se cu re  su ch  o th er  in fo rm at io n as  ma y be requ ire d by 
th e  co ur t an d,  wh en ev er  it  is pr ac tica bl e,  such in ve st ig at io n sh al l inclu de  a ph ys ical  an d 
mqn ta l ex am in at io n of  the de fe ndan t.” Missouri Ru les of  Crim in al  Pr oc ed ure,  8 27. 07 (b ).

‘ P re se nt en ce  R e p o rt :
(a ) Th e pr es en tenc e re port  sh al l se t fo rt h : (1 ) th e def en dan t’s hi st or y of de lin qu en cy  

or  cr im in al ity,  ph ys ical  an d m en ta l hi st or y an d co nd iti on , fa m ily  si tu at io n  an d ba ck grou nd , 
econom ic st a tu s,  ed uc at io n,  oc cu pa tio n and pe rson al  h ab it s ; (2 ) in fo rm at io n ab ou t sp ec ia l 
reso urce s wh ich  might  be av ai la bl e to  as si st  th e def en dan t’s re hab il it at io n , includ ing t r e a t
m en t ce nt er s, special  ed uc at io na l fa ci li tie s,  re hab il it a tive pr ogr am s of va riou s in st it u ti ons 
to  wh ich  th e de fe nd an t m ig ht  be co mmitted , an d sp ec ia l pr og ra m s which  ar e part ic u la rl y  
re le van t to  th e def en dan t’s si tu at io n  ; (3 ) an y o th er  m ntt er s th a t th e In ve st ig at or y office r 
deem s re le van t or  th e cou rt  di re ct s to  be includ ed . Ill . Rev . S ta t.  c. 38 § 1 0 0 5-3 -2 (a ) 
(1 97 2) .

5 “ Wheneve r an  in ves tiga tion is requ ire d th e pr ob at io n office r sh al l pr om pt ly  in qu ire in to  
th e ch ar ac te ri st ic s,  ci rc um stan ce s,  nee ds , and po te nti al it ie s of th e  def en dan t:  hi s cr im inal  
reco rd  an d soc ial  h is to ry  ; th e  ci rc um stan ce s of  th e of fens e;  th e tim e th e de fe nd an t ha s bee n 
in  de te nt io n : an d th e ha rm  to  th e victi m, his  im m ed ia te  fa mily , an d th e co mmun ity . All 
loc al an d st a te  m en ta l an d co rrec tio na l In st itu tions,  co ur ts , an d pol ice age ncies  sh al l 
fu rn is h  to the pr ob at io n office r on re ou es t th e def en da nt ’s c ri m in al  reco rd  an d o th er  re le va nt  
in fo rm at io n.  Th e in ves tigat io n sh al l inc lude  a ph ys ical  an d m en ta l ex am inat ion of  th e 
de fe ndan t wh en  it  is des irab le  in  th e opinion  of th e co urt .”  Adv iso ry  Co unc il of  Ju dg es  of 
th e Nat iona l Co uncil  on  Cr im e an d De lin quency, Mod el Sen te nc in g Act  § 3, (h er e in aft er  
ci ted as  Model Se nt en ci ng  Act ).

” C on tent , sco pe an d le ng th  of  re po rt . Pre se nt en ce  re port s sh ou ld  he flex ible  in fo rm at , 
re fle ct ing dif fer ences in  th e ba ck gr ou nd  of di ffe rent  of fen de rs an d mak ing th e be st  us e of 
av ai la bl e re so ur ce s an d pr ob at io n dep ar tm en t fa ci li tie s.  Eac h pr ob at io n de pa rt m en t shou ld  
deve lop gra dat io ns  of re port s be tw ee n :

(i ) a sh or t- fo rm  re port  fo r pr im ar v use in  sc re en in g off ende rs in or de r to as si st  in 
de te rm in at io n of  wh en ad di tion al  an d mo re co mnlete  in fo rm at io n is de sir ab le . Sho rt - 
form  re port s cou ld al so  be us ef ul  in  co ur ts  which  do  no t ha ve  ad eq ua te  pr ob at io n 
se rv ic es ;

(i i)  a fu ll re port , wh ich no rm al ly  shou ld  co nt ai n th e fo llo wing it em s;
(A ) a co mplete de sc ript io n of  th e  offense  an d th e  ci rc um stan ce s su rr ou nd in g it . 

not lim ite d to  ns ne ct s develon ed fo r rec ord as  p a r t of th e  de te rm ’na tion  of g u il t;
(R ) a fu ll de sc ript io n of  th e ed uc at io na l ba ck gr ou nd  of  th e of fend er ;
(C )  a de sc ript io n of any  pri or cr im inal  re co rd  of  t he  offender :
(D ) a de sc ript io n of th e em ploy men t ba ck gr ou nd  of th e of fend er :
(E ) th e so cial h is to rv  of th e offender, in cl ud in g fa m i'v  re la tion sh ip s,  m ari ta l 

st a tu s,  in te re st s an d ac tivit ie s,  re sid ence  h is to rv . an d re lig ious  af fi liat io ns :
(F ) th e of fend er ’s med ical  hi stor y,  an d,  if  de si rabl e,  a psycholog ica l or  ps y

ch ia tr ic  re p o rt :
(G) In fo rm at io n ab ou t en vi ro nm en ts  to  wh ich  th e off ende r might  re tu rn  or  to  

wh ich  he  could  be  se nt sh ou ld  prob at ion be gra nt ed  :
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include in the report. The ABA R eport on P roba tion  sta tes  tha t the reports should 
be flexible in orde r to handle diverse needs and  also provides for a shor t form as 
well as a full report.

The ABA Report on Probation recommends the  use of the shor t form in cases 
where inad equa te proba tion services are  avai labl e to the court. This information 
can be collected during an init ial screening of the individual which is sim ilar  to a 
bail proje ct intervie w. In cases where add itional infor mati on is desired  and can 
be obtained, a ful l repo rt may be made. The Rep ort also provides for including 
the defe nda nt’s version of the offense in order to deter mine his motiv ations  and 
atti tudes.

The ABA recom mends th at  the crimin al record  be limite d to charges  resulting 
in conviction. This  is an attempt  to remove misle ading and damaging info rma
tion from the  cou rt’s consid eration  as well as makin g it difficult to mistake  an 

« arr es t for  a conviction. This  is significant because the  cour t relies heavi ly on
one’s p ast  r ecord in sentencing.

The ABA Report on Probation also stres ses the  environment  to which the 
offender will be retu rned along with the altern ative  community resource s which 
can be used in reha bili tation. The environm ent is an imp orta nt consideration in

• the grantin g of proba tion whereas  the  eva luat ion of avai lable  resourc es is 
essential in providing the  best trea tme nt plan  for the  offender whether  within 
an insti tution or in the community setting.

Evaluation
Some of the sta tut es such as the Fede ral Rules, Model Sentencing Act, and 

the Missouri Rule do not provide adequate  guidelines as to wha t should be 
included in the presentence report. The ABA Report on Prob atio n is a good 
model to follow as it  sta tes  the specific fact ors which should be included as well 
as a section designing  a reha bilitation  progr am for  each indivi dual offender.

Some sta tes  such as Illinois ,7 Indi ana.8 Michigan,® and Ca lifornia lu have 
alread y incorporat ed the  ABA Report  on Prob ation  suggestions into their  st at 
utes. More sta tes  should follow the ir example  whereby probation services  will 
have solid guidelines to follow.

Basic information which contrib utes to an und erst and ing of the offender’s 
perso nality  such ns prio r criminal record, education, employment, social histo ry, 
religion, and medical and psychiatric  reports  should be included with in the 
presentence report. An account of the offense charg ed from the offender’s as 
well as the police officer’s viewpoint can be a significant consid eratio n in the  
sentencing  decision. Informat ion about special resources available for  the  trea t
ment program of the offender can aid the judge in choosing an alt ern ative to 
prison. Community resource s should be fully explored to allow for a reh abili ta
tion plan within the  community setting.

The ABA Report  on Proba tion considers the staffing shortage by recomm ending 
a short form for use when resources are inad equa te for a full report.  Such a step 
can provide an interi m solution until adeq uate  resource s can be made availa ble. 
This halfw ay approach to handling  the problem recognizes the importance  of 
individualiz ation in the sentencing process.

Revision of par tic ula r sta te legislat ion can provide more complete guidelines 
to  be followed. By making more use of the repo rts and analyz ing the ir effect on

* the sentencing decision, conclusions as to what  factors  should be included can be 
intellige ntly made and utilized.

(H ) su ppl em en ta ry  re po rt s fro m cl in ics, In st it u ti ons,  an d ot he r so cial  agen cies  
w ith  w hich  th e off ende r ha s been invo lved  :

> (I ) In fo rm at io n ab ou t special  re so ur ce s which  m ig ht  be av ai la bl e to  as si st  th e
offend er,  su ch  as  tr ea tm en t se rv ices , re si den ti al  fa ci li tie s,  vo ca tion al  tr a in in g  
se rvice s, spec ial ed uc at io na l fa ci li tie s,  re hab il it a ti ve  pr og ra m s of  va riou s In st it u 
ti ons to  wh ich th e offender might  be co mmitt ed , sp ec ia l pr og ram s in th e pr ob at io n 
de par tm en t,  an d o th er  sim ilar  pr og ra m s which  are  par ti cu la rl y  re le van t to  th e 
of fend er 's s it u a ti o n :

( J )  a su m m ar y of  the mo st sign if ic an t as pe ct s of  th e re no rt . In clud in g specifi c 
reco mmen da tio ns  as  to  th e sentence  if  th e se nt en ci ng co ur t ha s so re qu es ted.

A sp ed nl  ef fo rt sh ou ld  be made In th e p re par at io n  of  pr es en te nc e re po rt s no t to  bu rden  
th e co ur t with ir re le van t an d un conn ec ted  de ta il s.  ABA Rep or t on S ta ndar ds fo r Cr im inal  
Ju st ic e.  S ta ndar ds R el at in g to  Pro ba tio n (197 0)  8 2.3  (h ere in aft er ci te d as  ABA  R ep or t 
on P ro bat io n).

'  Til. Rev. S ta t.  c. 38 S 1 0 0 5 -3 -2 (a l( 19 72 ).
" Tnd. S ta t.  Ann . S 9- 22 52  (T.C. 1971. 3 5 -8 -1 -2 ).
* Mich. Comp. La ws  Ann. 5 771 .14  (Mich. S ta t.  An n. 5 28 .114 4) .
10 C ali f. Pe n.  Code § 1203  (190 0 Su pp ).



II . PRESEN TEN CE INVESTIGATION REPORTS— AVA ILABILITY AND USE

A ju dg e fac ed  w ith  re nd er in g a sent en cin g decis ion  may  ca ll upon th e co urt ’s  
pr ob at io n officer to co nd uc t a pr es en tenc e in ve st ig at io n re port . Th e ju dg e' s con
du ct  is  governe d by st a tu te s wh ich  ha ve  t ra dit io nal ly  le ft  t he  use de cis ion w ith in  
hi s di sc re tio n.

A new  po sit ion ha s bee n ta ken  by th e Fed er al  Rules  of  Crim in al  Pr oc ed ur e 
which  s ta te :

“T he  prob at ion serv ice  of  th e co urt  sh al l ma ke  a pr es en tenc e in ve st ig at io n an d 
re port  to  the co ur t be fore  th e im po sit ion of sent en ce  or  the gra nting  of  pr ob at io n 
un less  th e co ur t ot he rw ise dir ec ts  fo r reas on s st a te d  on th e  reco rd .” 11

The  Fe de ra l Rule st il l leav es  th e  se nten cin g co urt  dis cr et io n in in it ia ti ng  use- 
of th e repo rt,  bu t qu al iti es  th a t di sc re tio n by re qu ir in g a w ri tt en  st at em en t in  
th e rec ord of th e reason  fo r proc ee ding  with ou t a pr es en te nc e in ve st ig at io n re po rt . 
Such a requ irem en t a t le ast  fo rc es  th e sent en cing  ju dg e to  ra tiona li ze  hi s be
ha vi or  by th in ki ng  th ro ug h hi s decis ion  no t to uti lize  th e se nt en cing  ai d w hi ch  
was  mad e av ai la bl e to  him  in  th e  form  of the pr es en te nc e re po rt . The  Fed era l 
Rul e’s po sit ion ca n be co ntr as te d w ith  mo st ex is ting  st a te  st a tu te s wh ich  al lo w  
fo r us e of  th e re po rt , but  on ly whe n th e co ur t ac tiv ely re qu es ts  it .“

The  Missou ri Rule 1:1 is si m ilar  to  the Fe de ra l Ri de . I t st a te s th a t th e pr ob at io n 
officer, if  av ai la bl e to th e  co ur t, sh al l ma ke  a re port  un less  ot he rw ise di re ct ed  
by th e co ur t. The  Miss ou ri Ru le,  howe ver, co nt ai ns  no  re qu irem en t fo r a w ri tt en  
reco rd  of  t he  r ea so n fo r no t ut il iz in g th e repo rt .

The  Mode l Pen al  C ode 14 al lo ws fo r use  of  th e pr es en te nc e in ve st ig at io n re port  
in an y case  wh en  th e co urt  ord er s one  bu t re quir es  th e re port  only in ca se s wh en  
(1 ) de fe nd an t ha s been co nv ict ed  of a felony  ; (2 ) def en da nt  is les s th an  22 y ea rs  
of  ag e an d ha s been conv ict ed  of  a cr im e;  (3 ) def en dan t will  be pla ced on pro 
ba tio n or  s en tenc ed  to im pr ison men t fo r an  ex tend ed  ter m.

The  Mode l Pe na l Code1 st an ce  is typi ca l of  st a te  st a tu te s  wh ich  of ten perm it  
u ti li za tion  of  th e re port  in al l ca se s wh ile  mak in g it s use m an da to ry  in ce rt a in  
si tu at io ns . Th ese st a tu te s re qu ir e th e co ur t to  ta ke  po si tive  step s to  in s ti tu te  
us e of  t he  r ep or t in th e no n- m an da to ry  instan ce s.

The  Il lin oi s s ta tu te 16 is pa tt e rn ed  a ft e r th e Mode l Pen al  Code mak in g a re port  
m an da to ry  in felony ca se s an d per m it ting  us e of  th e  re port s in  al l cases. T he  
Il lino is  st a tu te  al so  co nt ai ns  a waive r prov is ion whe reby  th e def en dan t ca n 
kn ow ingly waiv e the in ve st ig at io n an d repo rt .

The  Model Se nten cing  Act “  fol low s the Model Pe na l Code fo rm at  by  re quir in g 
th e re port s in  ca ses of  cr im es  invo lving  mor al  tu rp it ude an d sent en ce s of  one 
year or  more, whi le giving  th e co urt  the di sc re tion  to  ord er  an  in ve st ig at io n in 
th e ca se  of  n yo ut hf ul  of fend er  or  a de fe nd an t co nv ict ed  of  a less er  offe nse . T he 
ac co mpa ny ing co mm en tary  st re ss es  th a t the co urt  ju s t ha ve  ad eq uat e in fo rm a
tion  to  se nten ce  in te lli ge nt ly .

The  ABA R ep or t on Mini mu m Sta nd ar ds  fo r Crim in al  Ju st ic e,  S ta ndard s 
R el at in g  to Se nten cing  A lter na tive s an d P ro cedure s17 ta kes  th e st an d th a t th e

11 Fe de ra l Ru les  of Crim in al  Pr oc ed ure,  Rules  32 (c ) (1 ).
i3 See, e.g. Min n. S ta t.  Ann . S 609- 11 5( 1)  (196 4)  ; Fl a.  S ta t.  An n. § 948 .01 (19 66  Su pp ) ; 

N.M. St nt . Ann . § 41-1 7-2 3 (196 1)  ; N.C. Gen. S ta ts . S 15 -1 98  (1 96 5) .
13 “ Wh en a pr ob at io n office r is  av ai la bl e to an y co urt  ha vi ng  or ig in al  ju ri sd ic tion  to tr y  

fel on y cas es  an d to  th e St.  bo nis  C ou rt  of Cr im inal Cor rect ion,  su ch  pr ob at io n officer sh al l, 
un less  othe rw ise di rected  by the co urt , ma ke a pr es en tenc e re po rt  to the co ur t bef ore  th e  
im po si tio n of  se nt en ce  or  th e g ra n ti ng  of pr ob at io n * * *” Miss ou ri Ru les  of Crim in al  
Pr oc ed ure,  S 27 .0 7( b) .

11 Model Pe na l Code (1 962),  se ct ion 7. 07 (1 ).
ir . “A de fe nd an t sh al l no t be se nten ce d bef ore  a w ri tt en  pr es en te nc e re po rt  of in ve st ig a

tion  is pr es en ted to an d co ns idered  by the co urt  whe re  th e de fe nd an t is conv ict ed  of  a 
fel ony. The de fe nd an t mny wa ive th e  nres en tenc e in ve st ig at io n an d w ri tten  re po rt . The  
co urt  ma y or de r a pr es en te nc e in ve st ig at io n of  an y def en dan t. ” Il l.  Rev. S ta t.  c. 38

fo r wh ich  ma y includ e co m m itm en t fo r one  ye ar  or  mo re,  sh al l he senten ce d or  ot he rw ise 
dis po sed of bef ore  a w ri tt en  re por t of  in ve st ig at io n by a pr ob at io n officer is pr es en ted to  
an d cons idere d bv th e co ur t. Th e co urt  may, in it s di sc re tion , or de r a pr es en tenc e in ves ti 
ga tio n fo r de fe nd an t co nv ic ted of an y lesser  cr im e or  offens e or  ad ju di ca te d a yo ut hf ul  
of fen de r.” Model Se nt en cing  Ac t (1 96 3)  § 2.

17 P re se nt en ce  re p o rt : ge ne ra l pr in cipl es .
(a ) Th e le gi sl at ur e sh ou ld  su pp ly  al l co ur ts  tr v in g  cr im in al  ca ses w ith th e resource s an d 

su ppo rt in g staf f to  pe rm it  a pr es en te nc e in ve st ig at io n an d re port  in eve ry case.
(b ) Th e co ur t shou ld  ex pl ic it ly  be au th or ized  by s ta tu te  to  ca ll fo r snch  an  in ve st ig at io n 

an d repo rt In every cas e. Th e s ta tu te  shou ld also  pr ov ide th a t such  an  In ve st igat ion an d 
re port  shou ld be made in ev ery case  wh ere in ca rc er at io n fo r one yea r or  mo re is a po ss ib le  
di sp os iti on , wh ere the de fe nd an t is less  th an  (2 1)  ye ar s old . or  wh ere the de fe nd an t is a 
fi rs t offend er, un less  th e co ur t spec ifica lly  or de rs  to  th e co n tr ar y  in a part ic u la r case . AP.A 
P ro ie ct  on S ta ndar ds fo r Crim inal  Ju st ic e.  S ta ndar ds Rel at in g to  Sen tenc ing A lter nat iv es  
an d Proc ed ures  4.1 (h er e in aft er  ci ted as  ABA Sen tenc ing S ta ndard s) .
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cou rt should be authorized by st atu te to make repo rts in a ll eases and required  to 
do so in eases of inca rcera tion for one year or more, when the  defen dant is less 
tha n 21 years old, or when the defendant  is a fi rst offender.

The  ABA Sentencing Standa rds  Repo rt emphasizes the need for adequate 
resource s to accomplish the  goal of providing sufficient information to the sen
tencing  court. The  ABA Report also stresses the point that  presentence repor ts 
•should not be omit ted in cases of misdem eanants  a nd first  offenders, but in fact, 
th at  use of the repo rts can lead to creative dispos itions in those cases and help 
•divert people from i»enal institutions by utilizing o ther  alt ernativ es.
Evaluatio n

The Federal Rules have taken the position of utilizing  the  reports unless 
■otherwise s tate d on the record. This stand goes fur ther  tha n most sta te sta tutes 
which allow the court's discre tion in initi ating use of the repo rt. Such a posi
tion, requiring writ ten reasons for not using the repo rt, is a step toward the 
establish ment of scientific sen tencing standards.

The Model Pen al Code, Illinois sta tute, Model Sentencing Act and ABA Re
port on Sentencing Standards perm it use of the  report in all cases while 
reauir ing  it in cases where the need is thought to be the  greates t. While view
poin ts differ as to when a repo rt is most helpful , common factors found in 
sta tut ory materia ls are felonies, youthful offenders, probation  consideration, 
mid long term sentences. By singling out these factors,  exis ting  resources  can 
he channeled into areas where they can be most productive. Youthful offenders 
•can be aided by such a report if it  includes alte rna tives to incarcera tion that  
.are available within the community. The success of a possible probationer  can 
be be tte r evaluated by the  background material th at  the repo rt presents to 
the  sentencing judge. The report can be utilized in cases of felons and extended 
sentences to determine the  best rehabil itation plan  to be undertaken by the  
correct ional system .

Although exist ing resources do not permit the presentence investigat ion re
por ts in all cases, its importance  should not be understated . When viewed in 
ligh t of the goals of the correctiona l process, the report becomes an essen tial 
inst rum ent  in fur thering reha bili tative goals and determin ing the best disposi
tio na l a lternative for each individual.

H I.  PRESENTEN CE INVESTIGAT ION REPORTS— DISCLOSURE

When plea barga ining has taken place, the sentencing hearing  provides the  
Jud ge his only opportunity to observe the defendan t before handing down the 
sentence. In such situation s, which occur in a majori ty of the  cases coming to 
trial,  where the guilt  or innocence of the  individual is not a t issue, the defendant 
is prim arily  concerned with  the  sentence to be imposed.1* The sentencing h earin g 
following a guilty plea enables  the sentencing judge to become fam iliar with the 
defend ant ’s background and allows  for indiv idualizat ion in the sentencing proc
ess. Sentencing is always a crit ica l stage of the criminal just ice system but its 
significance becomes intensif ied when a tria l has been waived.
Argume nts Against Disclosure

The five most common argumen ts against disclosure were  summed up in an 
art icl e by Albert Roche,1® a staunch  defender of the non-disclosure position. The 
Arguments a re :

(1) Sources will dry up as social agencies which provide most of the informa
tion  need confidentiality  concerning the services they re nd er ;

(2) It  may weaken family solidarity  if the defe ndant has  knowledge of the 
info rmation  submitted by other family members;

(3) It  may barm  the defe ndant psychologically if he mus t hear  the rema rks 
people are  making about him ;

(4) Proba tion officers are competent people who will make as accu rate  re
po rts  as possible;

(5) A delay in sentencing may result.
The main argum ent aga ins t disclosure is that  sources of the information will 

dry up.2* Advocates of non-disclosure stres s that  confidentiality  is necessary for 
socia l agencies to function. I t is feared  th at  many people providing background

» Id.  a t  221.

»• D isc overy  In Fed er al  Crim in al  Cases , 33  F.D .R. 47(1 063).
’<• R och e, Th e Po si tion  fo r Con fide nt ia lit y of  th e Pre se nt en ce  In ve st ig at io n Rep or t, 29 

Alb an y L. Rev. 206  (1 96 3) .



information may hes itat e to do so i f they are  not guaranteed anonymity.® The non-disclosure fact ion emphasizes the importance  of adequate  sentencing info rmation and strong ly decla res that  confident iality is a just price for such needed materia l.
The “weakening of family solidari ty” argumen t is  considered significant . Next to the defendant himself, the family is the  most important source of info rmation.22 While they may wish to disclose information to the investigator  hoping it  will benefit the defe ndant at  the sentencing hearing, they do not wan t to risk  family disloya lty or reta lia tion on the pa rt of the defendant. If  t his  information is relayed  to the defe ndant it may cause dete rioration of family ties when suppor t is most needed to aid in the reha bili tation effort. This position is carried  one step furth er in sta ting that  not only should information remain confidential, but in fact, confidentiali ty o f the  information tendered is necessary as the defendan t can deduce its source from the conten ts of the report.The thi rd argumen t has  a psychological foundation.  This  po int takes into  consideration  the effect which negative  stateme nts may have upon the defendant. Suppor t for this view comes from the prac tice of competent  psy chiatri sts in not disclosing the  details  of the ir diagnoses. It  is fel t th at  such a prac tice would be wise in penology as well.23 Others argue  t ha t the  defendant’s morale  will be low- ered if  lie is to read  all the informat ion ga thered about him.The second and  thi rd argum ents against disclosure were taken into accoun t in the new Federal Rules. The Federal Rule’s posit ion permits the judge to sta te orally or in writ ing a fac tua l summary of information he feels “might result  in harm, physical or otherwise, to the defendan t.” 34 This  procedure presents  the  defendant and his counsel with a knowledge of the f actual  in formation  which the cour t is considering, while allowing the court to keep the  sources of the  report confidential.
Supporters of non-disclosure believe th at  p roba tion officers ar e competent professionals who perform the ir jobs without bias or prejudice  in prepar ing accurate reports.25 They asser t that  while error can occur in preparing the  reports, the  officers wil l detec t these discrepancies and correct them before the report is submitted to the  court. The judge at  the sentencing hear ing is also though t to provide ano ther  checkpoint for accuracy.23 The emphasis placed on the professionalism of the  probation officer is good. However, accuracy  often depends not on professionalism, but  on knowledge of the  facts.  No one is in a bet ter position tha n the  defendan t to determine  if the information gath ered  is correct . By al lowing disclosure, an outside check w’ould be placed  upon the sentencing procedure.
The las t argument raised against  disclosure stresses th at  sentencing will be delayed by mandatory  reports and disclosure. Advocates  argue  that  delay will lie two fold : in the ini tia l prep aring of the report, and  again  by defense counsel in p repa ring  h is reb uttal to the repor t.27 W hat  thi s argument fails  to consider is that  the pract ice of sentencing without the  report  can often resu lt in unjust  sentences and lengthy prison terms. Although time is needed to prepare and verify the report, the detr imen ts of a short delay are  fa r outweighed by the  benefits of adequate  sentencing information. At issue here is the  long term liberty  of the individal, no t a temporary  slow-down of the  system.

Arguments For  Disclosure
Common arguments favo ring  disclosure of the presentence investigation  report  to the defendan t ar e:  (1) There  is no loss of sources or drop in quality  of the repo rt when disclosure is practic ed:  (2) defe ndant can clari fy or refu te data thereby improving accuracy in the repo rt:  (3) defendant will have a bet ter chance of rehabil itat ion if he feels a pa rt of the ent ire  process and knows the basis of the cou rt’s d ecision; (4) disclosure perm its the  scope of the  hea ring  to be narrowed to the  rele van t and important fac ts on ly ; (5) defendan t is entit led to fundamental fair ness at  all stages of the judicia l system.
» Tbid.
22Ibid.
’’ Tlincks. In Opposition to Pule 34 (c)(2 ), Proposed Federal Rules of Criminal Procedure, 8 Fed. Prob.. Oct.-Dec. 3. 5 (1944).21 Federa l Rules of Criminal Procedure, Rule 3 2( c) (3 )(B).“■•Roche, supra note 19 at  220.* Thld.
w Hincks, supra note 23 a t 7.
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Advocates of disclosure assert  tha t sources do not dry up and adequate in
formation will remain available to the court under the practice of disclosure. Authority for this position is tendered by District Court Judge Thomsen in an 
article describing the disclosure practice in the District of Maryland:l,My Chief Probation officer tells me that he and his associates in our District 
have not found our practice has affected their gathering of information, nor has 
it unduly influenced the writing of their  reports. Certainly, the judges have not 
found any such weakness in the reports which we have received.” *

A West Virginia study has also found tha t courts which practice disclosure 
have not been hampered to any significant degree by a loss of information.86

The strongest argument for disclosure is tha t such a practice will improve the 
accuracy of the reports* By allowing the defendant a chance to refute the contents of the rei>ort, it  can be assured tha t only correct information will be pre
sented to the sentencing judge. Accuracy of the reports is stressed because the 
purpose of the report is determining the correct disposition and treatment plan 
for the individual. If the judge receives an inaccurate picture of the individual and his lifestyle, the report will be of no value to him.

Supporters of disclosure argue tha t it aids in making the defendant feel that he is a par t of the entire process. They stat e tha t if the defendant is aware of 
the court’s decision, he will be more adaptable to rehabilitation. It is important 
tha t the defendant knows the basis of the court’s decision and feels tha t the court is treating  him fairly.

Contrary to the belief that use of the reports and disclosure will add to delay in sentencing, it has been found that disclosure allows for narrowing the issues 
considered at  the hearing." The defendant who has access to the report can point out the problem areas and narrow the focus of the factors which the judge 
should consider. This saves time as well as adding to the accuracy of the report. 
Efficiency in sentencing is of no value is incorrect and irrelevant information are the basis of the decision.

The last argument for disclosure combines a fundamental fairness theory with 
the accuracy issue. Authorities believe tha t fairness  within our criminal justice 
system requires tha t the defendant be given the opportunity to rebut or clarify statements used in the sentencing decision. The accuracy and fairness arguments 
were endorsed by Just ice Dougins in his dissent to the proposed amendments to the Federal Rules of Criminal Procedure in 1966 when he stated :

“Whatever should be the rule for the federal courts, it  ought not be one which 
permits a judge to impose sentence on the basis of information of which the 
defendant may be unaware and to which he has not been afforded an opportunity to reply.” 42

The judge cannot know whether the report is inaccurate  on i ts face because 
be may not be famil iar with the facts presented to him. Only when the defendant 
is given the opportunity to scrutinize the basis of the sentencing decision, can the 
judge be sure he has an accurate report before him and tha t a fai r decision can 
be then rendered.
Statu tory Authority Favoring Disclosure

The basis for disclosure is usually found in the federal and state  statutes. 
No sta tute  specifically denies the right  to disclosure, but silence on this issue 
has been interpreted by many to mean non-disclosure is a permissible and totally discretionary decision of each individual judge ."

23 Tho mse n,  Con fide nt ia li ty  of  th e P re se nt en ee  R eport : A Midd le Posi tion . 28 Fe d.  Pr ob . 
8. 9 (1 96 4) . Th e di sc lo su re  p ra ct ic e in  M ar yl an d is  th a t th e  fa ct s se t fo rt h  in  th e  re po rt  ar e di sc los ed  to  def en dan t’s coun se l bu t th e reco mmen da tio ns  of th e  pr ob at io n officer ar e ke nt  co nf iden tia l. T his  ha s been in  op er at io n fo r ov er  ten ye ar s an d no  lo ss  of  so ur ce s or effect iven ess ha ve  bee n rec orded.

29 L oren so n.  The  Di sc losu re  to  Defen se  of  Pre se nte nce  Rep or ts  in W es t V irgi ni a,  69 S. Va. L. Rev . 159. 163 (1 96 7) .
30 C om men ta ry , Fed er al  Ru les  of  C rim in al  Pro ce du re . Ru le  3 2 (c )( 3 ) .31 H iggins . Con fide nt ia li ty  of Pre se nte nce  Rep or ts . 28 Al banv  L. Rev. 12. 32 (1 96 4) .32 A men dm en ts to  Ru les  of Crim inal  Pro ce du re . 39  F.R .D. 69. 27 8- 79  (1 96 6) . Th e pr opos ed am en dm en t n t th a t tim e which  was  la te r  ac ce pted  an d re m ai ns  in ef fect  un ti l Aug us t 1. 1975 made di sc losu re  pe rm is sibl e ra th e r  th an  m an da to rv .
33 K at kin . P re se nt en ce  R e p o rt s : An A na ly si s of  Use s, L im itat io ns , an d Civ il L ib er ties  Is su es , 55  Minn . L. Rev . 15, 24 (1 97 0) .



282

Mandatory disclosure  was recently  approved in the amended Federal Rules 
of Criminal Pro ced ure* 'Hie sta tut e requires disclosure when requested by the 
defense counsel ra the r tha n leaving  i t within the cou rt’s discretion as under the 
old Federa l Rules. The sta tu te  does exempt recommendations of sentence from 
disclosure. Furth er circu mstances  where disclosure is not required are  listed as :

“* * * unless in the opinion of th e co urt the report conta ins diagnost ic opinion 
which might seriously  dis rup t a promise of confidentiality, or any other  info r
mation which, if disclosed, might  resu lt in harm , physical or otherwise,  to the 
defendant or othe r persons * * *” 36

These limi tations allow the judge some discretion and  take into account in
format ion which may be harmfu l to the defe ndant or which is received unde r a 
promise of confidentiality. The sta tut e answers some of the arguments aga inst  
disclosure l>y allowing the  court the discret ion to withhold confidential sources 
or potentially harm ful inform ation . The Federal Rules do require that  a wri tten  
or oral summary of fac tua l inform ation which is not disclosed he presented to 
the defendant and his counsel so they may comment thereon.3* Although dis
closure, of the report ’s contents is not required, the defendant is given the op
portunity to know the  fac tua l inform ation th at  the  court is considering in the 
sentencing decision. By having  a  knowledge of the fac tua l information contained 
in the report, the defe ndant is able to correct any inaccuracies  which might be 
found there in. The rule  stresses  that  disclosure should occur absent any com
pelling reason for withholding  the repor t from the  defendant  and his counsel.

The Federal Rules also requ ire tha t any copies of  the repo rt make avail able  to 
par ties at  the  sentencing hear ing be re turned to the court when the sentence has 
been imposed.37 The repo rt is not to become a public record but is available for 
use at  the  sentencing hea ring  only to insure a bet ter basis  for the sentencing 
decision.

The Model Penal Code Sentencing Pro vis ions38 require  the cour t to advise  the 
defendan t of the fac tua l contents and conclusions presented in the report and to 
allow’ him an oppor tunity  to controvert  them. The Code also exempts the sources 
of confidential information from disclosure. The Model Penal  Code’s liberal 
position on disclosure  was one of the facto rs which lead to the recent adoption 
of the mandatory disclosure provision in the new Federal  Rules.

The Model Sentencing Act requires disclosure only in cases involving danger
ous felons or first degree murder thereby leaving disclosure to the judge’s djs-

31 D lc lo eu re :
(A ) Be fore  im po sin g se nten ce  th e co ur t sh al l no on  re que st  pe rm it  the de fe nd an t, or  hi s 

coun se l if he  is so re pr es en te d,  to  read  th e re po rt  of th e  preRentence  in ve st ig at io n,  ex clu siv e 
of an y reco mmen da tio ns  as to  se ntence , un les s in th e op in ion of th e co ur t the re port  con 
ta in s di ag no st ic  op in ion wh ich m ig ht  se rio us ly  d is ru p t a prog ram of re hab il it at io n,  source s 
of  in fo rm at io n ob ta ined  upon  a prom ise  of co nf id en tial ity , or  an y o th er  in fo rm at io n wh ich , 
if  disclo sed , might  re su lt  in ha rm , phys ical or  ot he rw ise,  to  th e de fe nd an t or  ot he r pe rson s : 
an d th e co urt  sh al l aff ord  th e de fe nd an t or  hi s coun se l an  oppor tu ni ty  to  comm ent ther eo n.

(B ) If  th e co ur t is of the vie w th a t th er e is in fo rm at io n in th e pr es en tenc e re po rt  which  
sh ou ld  not be disc lose d un de r subd iv is ions  (c )(3 ) (A )  of th is  ru le , the co ur t in lie u of 
mak ing th e  r e p o r t o r p a r i  th e r e o f  av ai labl e sh al l s ta te  or al ly  or  in w ri ting a su m m ar y of 
the fa ct ual  in fo rm at io n co nt ai ne d th er ei n to  be re lie d on in  de te rm in in ng  se nten ce , an d 
sh al l give  th e def en dan t or  hi s counsel oppor tu nity  to  co mmen t thereo n.  Th e st a te m ent 
may be made to  th e part ie s in camera.

(C ) Anv m at er ia l di sc los ed  to  the de fe nd an t or  hi s co un se l sh al l also  be disclo sed  to  th e 
at to rn ey  fo r th e go ve rn men t.

(D ) Any cop ies  of th e pr es en tenc e re port  made av ai la bl e to  th e at to rn ey  fo r th e go ve rn 
m en t an d to  th e def en da nt  or  h is  cou nse l sh al l be re tu rn ed  to th e pr ob at ion officer im 
med ia te ly  fo llo wing th e im po si tio n of senten ce  or  th e g ra n ti ng  of pr ob at io n.  Con ies of  th e 
pr es en tenc e in ves tigat io n  re po rt  sh al l no t be made by the de fe nd an t, hi s counsel , or  th e 
at to rn ey  fo r th e go ve rn men t.

(E ) Th e re po rt s of  st ud ie s an d reco mmen da tio ns  co nt ai ne d th er ei n ma de by th e Dire c
to r of th e Bur ea u of  P ri so ns  or  th e Yo uth  Cor re ct io n Di vi sio n of  th e Bo ard of Par ol e 
pu rs uan t to  18 U.S.C. $ 8 4208(b ),  4252, 50 10(e ),  or  503 4 sh al l be co ns idere d a pres en tenc e 
in ves tig at io n w ithi n th e m ea ni ng  of su bd ivisi on  (c )( 3 )  of  th is  ru le.

Fe de ra l Ru les  of Crim in al  Proc ed ure,  Ru le 3 2 (c )( 3 ) . M an da to ry  di sc losu re  wa s prop osed  
in th e am ended ru le s in  1000 h u t re jected  in  fa vo r of a di sc re tion ar y ri gh t to  di sc losu re . 
See Fe de ra l Ru les  of Crim inal  Pr oc ed ure,  Ru le 3 2 (c )( 2 )  (1 96 6) .

33 Fe de ra l Ru les , su p ra  no te  34 , Ru le 3 2 (c )(3 ) (A ) . 
se F ed er al  Ru les , su p ra  no te  34 , Ru le 3 2 (c )(3 ) (B ) .
37 F ed er al  Ru les , su pra  no te  34.  Ru le 3 2 (c )(3 ) (D ) .
33 “ Before im po sin g se nt en ce , th e co ur t sh al l ad vi se  th e def en da nt  or  hi s cou nsel of  th e 

fn ctua l co nte nt s an d co nc lusion s of an y pr es en te nc e in ve st ig at io n or  ps yc hi at ric ex am in a
tio n an d afford  opport unity , if  th e de fe nd an t so re qu es ts , to  co nt ro ve rt  them . Th e so ur ce s 
of conf iden tia l in fo rm at io n need no t, ho we ver, be di sc lose d. ” Model Pen al  Code, Se cti on  
7. 07 (5 ).
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cr et io n in al l o th er ca ses.”  When di sc lo su re  is  requ ired , th e Ac t per m it s th e  de
fe ndan t th e  ri gh t to cros s-ex am ine th os e in di vi du al s wh o prov ide th e court  with  
sent en cing  in fo rm at io n. 4 '

Th e ABA  Se nten cing  S ta ndard s R e p o r t"  rec om me nds th a t di sc lo su re  he pra c
tic ed  ex ce pt  in un us ua l ci rc um stan ce s when it  might  ha rm  th e  re hab il it at io n 
ef fo rts of th e de fe nd an t. T hei r re co m m en da tion s we re ad op ted in  su bs ta nc e by 
th e newly am en de d Fe de ra l Ru les  of  C rim in al  Pro ce du re ."  T he  ABA  supi» ort s it s 
st an ce  ns  co ns is te nt  with  fu nd am en ta l fa ir ne ss . Th e ABA Se nten cing  S ta ndard s 
Rep or t foun d th a t fa ir nes s to  th e def en dan t wa s reason  enough  to  de man d th a t 
he be a dv ised  o f th e co nt en ts  o f th e re por t an d all ow ed to re fu te  it .

Th e Miss ou ri Rule does no t st a te  w he th er  disc losu re  to  def en dan t an d hi s 
counsel  is requ ired . Th e Rule re ad s :

“T he  re port  sh al l no t be su bm it te d to  th e  co urt  or it s co nt en ts  di sc los ed  to 
an yo ne  un less  th e de fe nd an t has  plea de d gui lty or  ha s been foun d gu il ty .” 45

Th e Rul e re m ai ns  si le nt on th e di sc lo su re  iss ue  wh ich  ha s bee n in te rp re te d  
by ma ny  co ur ts  a s a lic ense  to  re fr a in  f ro m pr ac tici ng  d isclo su re .44

Th e Il lino is  s ta tu te  au th ori ze s avail ab il it y  of  th e pr es en tenc e re po rt s to  the 
pa rt ie s as  wel l as  th e co rr ec tion al  in s ti tu ti on  to wh ich  th e de fe nd an t is la te r 
co mmitt ed .45 Th e s ta tu te  co nt ai ns  no pr ov is ion fo r pr es er ving  co nf iden tia l in 
fo rm at io n and is one of  th e mo re  liber al  s ta tu te s pe rm it ting  di sc losu re .

Th e C al ifor ni a Pen al  Code  has  been he ra ld ed  as  a model  s ta tu te  re qu ir in g 
dis clo su re . I t s ta te s :

* * * * *  th e re port  sh al l be mad e av ai la ble  to  the co ur t an d th e pr os ec ut ion 
an d de fens e at to rn eys a t le as t tw o da ys  or.  up on  requ es t of  th e pe rso n,  five da ys  
pri or to th e tim e fixed by th e co urt  fo r th e  hea ri ng  an d de te rm in at io n of  the 
re po rt .” “

Th e Cod e was  am en de d in  1909 to  per m it  th e def en dan t to  re qu es t th e re po rt  
five da ys  pr io r to  se nt en cing  in  ord er to ad eq ua te ly  pre par e fo r th e he ar in g.

Se ve ra l o th er st a te s mak e th e re port  av ai la ble  upon  th e re qu es t of th e  de
fe ndan t bu t in th e ab senc e of  such  re qu es t, do  n ot  re qu ir e di sc lo su re .47

31 “As to  de fe ndan ts  senten ce d un de r se ct ion 9 of  th e Act.  th e  j ud ge  may , in hi s di sc re tio n,  ma ke th e in ve st ig at io n re po rt s or  p a rt s th er eo f av ai la bl e to th e de fe nd an t or  ot he rs , or  he may ma ke th e re po rt  or  par ts  of  it av ai la bl e whi le  co nc ea lin g th e id en ti ty  of  pe rson s who  prov ided  co nf iden tia l in fo rm at io n.  As to  def en da nt s senten ce d un de r se ct ion 5 or  se cti on  7 of  th e Act, the ju dg e sh al l make th e pr es en te nc e re po rt , th e re po rt  of  th e di ag no st ic  ce nt er , an d oth er  di ag no st ic  re por ts  av ai la bl e to th e a tt o rn ey  fo r th e S ta te  upon  requ es t. Su bjec t to  th e co nt ro l of the co ur t, th e def en da nt sh al l be en ti tl ed  to  cros s-ex am in at io n of thos e wh o re nd er ed  re po rt s to  th e co ur t. Su ch  re port s sh al l be p a r t of  th e reco rd  ba t sh al l he sea led  an d opene d only on or de r of th e co ur t. Tf a de fe nd an t is  co mmitt ed  to a st a te  in st it u ti on  th e In ve st ig at io n re po rt  sh al l be se nt  to  th e in st it u ti on  nt  th e  tim e of  co mmitm en t.” Mode l Sen tenc ing Ac t S 4.
*  Ibid.
41 Pre se nt en ce  rep o rt s : di sc lo su re ; par ti es .
(a ) Funda m en ta l fa irne ss  to  the def en da nt  re qu ires  th a t th e su bs ta nc e of al l de ro ga to ry  in fo rm at io n wh ich  ad ve rsely af fects  hi s in te re st s an d wh ich  ha s no t ot he rw is e bee n di sclo sed  in open co urt  shou ld be ca lle d to  th e a tt en ti on  of  th e de fe nd an t, hi s a tt o rn ey , an d oth er s who ar e ac ti ng  on his beha lf.
(b ) Thi s pr in ci pl e shou ld he im plem en ted  by re qu ir in g th a t th e se nt en ci ng  co urt  pe rm it  th e def en dan t’s at to rn ey , or  th e de fe nd an t hi m se lf  if  he ha s no  at to rn ey , to  in sp ec t the re oo rt . Th e pr os ec ut io n shou ld als o he show n th e re port  if  it  is show n to  th e  def ense.  In ex tr ao rd in ar y  cas es , th e  co ur t shou ld be pe rm itt ed  to except  fro m di sc lo su re  p art s of th e re port  wh ich  ar e not re le va nt  to a pr op er  senten ce , di ag no st ic  op in ions  wh ich m ig ht  se rio us ly  d is ru pt a pr og ram of re ha bil it at io n,  or  so ur ce s of  in fo rm at io n wh ich  ha s been ob ta in ed  on a prom ise  of  co nf iden tia lit y.  In  all  ca se s whe re  p art s of  th e re po rt  ar e not  dis clo sed  un de r suc h au th o ri ty , the co urt  shou ld be re qu ired  to s ta te  fo r th e rec ord th e re as on s fo r it s ac tion  nn d to  in fo rm  th e de fe nd an t an d hi s a tt o rn ey  th a t in fo rm at io n ha s no t been di sclosed . Th e no tio n of th e co ur t in ex ce pt in g th e in fo rm at io n from di sc lo su re  shou ld  he su bj ec t to  ap pel la te  rev iew .
(c ) The  re so lu tion  of  an y co nt ro ve rs y as  to  th e ac cu ra cy  of  th e pr es en te nc e re port  . J?. * *1 b e  gove rned  by th e pr in cipl e st a te d  in  se ct ions  4 .5 (b ),  5 .3 (d ),  5 .3 (f ),  an d 5 4 (a ) ABA S en te ^  ing  A lter na tive s § 4.4.
■'2 See Fe de ra l Ru les  of Cr im lnnl  Pro ce du re , su pra  no te  34. zs  M iss ouri Ru les  of  Cr im inal  Pro ce du re . ? 27 .0 7( b) .44 D isc ov ery in Fed er al  Cr im inal  Cases , 33 F.R .D. 47, 123 (1 96 3) .45 D isc lo su re  of  rep o rt s :
(b)  Pre se nt en ce  re nor ts  sh al l be open fo r in sp ec tio n on ly ns  fo llo w s:(11 to  the se nt en ci ng  co u rt :

(2 ) to  th e st a te s at to rn ey  an d th e def en dan t’s nt to rn ev  nt  le as t 3 da ys  pri or to the im po si tio n of  senten ce , un less  suc h 3 da y re qu irem en t is wa ived  :
(3 ) to  an  ap pe ll at e co ur t in wh ich  th e co nv ic tio n or  se nt en ce  is su bje ct  to  re v ie w(4 ) to  an v dep ar tm en t,  age ncy, or  in st it u ti on  to  wh ich  the def en da nt  is co m m it te d:  , 0  n n -v  ° th e r  pe rso n on ly as  or de red by th e co ur t. 111. Rev. S ta t.  { 1 0 0 5 -3 -4 (b)

4 4 Cal . Pe n.  Code 5 1203  (19 66  Ru pp ).
47 Va. Code  Ann . § 53 -2 78 -1  (196 7)  ; M aryl an d Code A rt  41 5 124.

50 -47: 19



Cons titutional Basis for Disclosure
No Supreme Cour t decision lias specifically dealt with the cons titu tion ality of 

non-disclosure of the presenten ce report.  Several cases do lay a found ation  in 
supp ort of the argu men t tha t the fail ure  to disclose is a violatio n of the due 
l»rocess clause.

It  is not clea r whe ther  Townsend v. Burke* 6 was decided on the rig ht to 
counsel issue  or disclosure. The Court sta ted  :

“In the case counsel might not have changed the sentence, but he could have 
taken  steps to see that  the  conviction and sentence were not predicated  on mis
inform ation  or mislead ing of court  records, a requir ement of fa ir play which 
absence of counsel withh eld from t his prisoner.” “

The case did not mention disclosure specifically but instead discussed ac
curacy of sentenci ng information. Absence of counsel was such an app are nt 
injustice  th at  the Court  did not reach the question of wha t procedu res would 
be required if counsel were present. With the Court  emphasizing accuracy so 
heavily, disclosure could be deemed const itutio nally  required  since this  is the 
best method of assuring  accuracy.

The Townsend decision could not have depended solely on the lack of counsel 
at  sentencing. Betts  v. Brady M was the precede nt at  that  time and appoi ntment 
of counsel was not held essential to a fa ir tria l. Still, lower courts have  read 
Townsend in light  of the  right  to counsel ra ther  than disclosure.

Williams v. New Yo rk61 is often cited as author ity for non-disclosure. In 
Williams  the defe ndant was found guilty of first degree murder.  The  jury  
recommended a life sentence but the jud ged imposed the death penalty. The judge  
based Ids senten cing decision on inform ation  contained in the presen tence 
report which had not been made available to the jury . The issue in Williams 
was wha t s tan dar d of ev idential rules governed which information the j ury could 
consider in recommending a sentence.

The Court took the position tha t inform ation  helpfu l to the sentencin g judge 
could not alwa ys be obtained if it had to be presented in court  with witne sses 
subjec t to cross-examinati on.63 This is sim ilar  to the drying up of sources 
argument vocalized by non-disclosure advocates. The Court’s fears  were taken 
into consid eration  by the new Fede ral Rules which perm it exception to the dis
closure requirement  when necessary for confidentiality.63

The defen dant in Williams was represented by thre e lawyers who were prese nt 
at the sentencin g hear ing and spoke in his behalf . The defen dant and his counsel 
were awa re of the infor mation available to the  ju dge for the sentencin g decision.

“The accuracy of the state men ts made by the  judg e as to appella nt’s back
ground and pas t pract ices was not challenged by app ellan t or his counsel, nor 
was the judge asked to disregard any of them or to afford a chance to refu te 
or discre dit any of them by cross-examinatio n o r oth erwise.” 6*

The resu lt in Williams  can be justified  with out reaching the cons titut iona lity 
of non-disclosure.

Jus tice  Douglas in his dissen t in McGautha v. Ca lifo rni a66 elaborated  upon 
the due process issue addre ssed in Williams.

“We said. ‘The due process clause should not be trea ted  as a device for freez 
ing the evident ial procedure of sentencing in the mold of tria l procedure.’ Id at  
251. But so far as I can asce rtain we never have intim ated  that  a Sta te can, 
consistently with proc edur al due process close the ‘intelligent  imposition of 
sentencing' eith er by jud ge or juri es.” 68

Douglas’ language stresses  tha t the Court  in Williams never meant th at  due 
process did not apply at  sentencing. The case needs to be more carefully rend 
and the languag e should be l imited to the narr ow holding rendered by the  Court.

The problem of disclosure has been considered more recently in a sig ht ly  dif
feren t context in Kent  v. United St at es 67 The disclosure of inform ation upon

#»»84 U.S. 736  (1 94 8) .
"> 334 U.S. n t 741.  
m  31« U.S. 455  (1 94 2) .
« 3 3 7  U.S. 241 (1 94 9) .
'-337  U.S. nt  250.
M  F ed eral  Ru les , su p ra  no te  34. 
s' 337 U.S. nt 244.
»  402 U.S.  183 (1 97 0) .
“  402 U.S.  nt  240. 247. 
w 383 U.S. 541 (1 90 6) .



which the cour t based its decision to waive ju risd iction in a  juvenile case was at 
issue in Kent.  The Cour t held t h a t:

‘•With respect to access by the  child's  counsel to the social records of the child, 
we deem it obvious that  since these are  to be considered  by the  decision to 
waive, they must be made avai lable  to the ch ild’s counsel.” “

The Court sta tes th at  access  to the records to be considered at the waiver hear
ing is necessary for a fa ir hearing.® The opinion stresses  tha t substan tial  rights 
of the juvenile are  at  stak e and tha t due process calls not only for counsel but 
effective counsel at  such a stage.

Cue basis  for the Cour t’s decision in Kent was a Distr ict  of Columbia sta tut e 
which cal led for withholding records from public inspection,

“* * * * except that  such records or parts  thereof shal l be made available  l>y 
rule of court on special order  of court to such persons * * * as have a legitimate 
inte rest  in the protection * * * of the child * * *” 80

While the Court in Kent had a sta tutory  basis for its  disclosure holding, the 
decision had underpinnings in the due process clause. The Court did not coniine 
its  holding to the Dis tric t of Columbia s tatu te, but spoke more broadly of  the  due 
process clause  req uiring disclosure  to insure a fa ir hearing .'11

The ABA Sentencing Standards Report discusses Townsend, William*, and 
Ken t in conjunction with the basis required  for disclosure. The ABA Report 
prefers to base disclosure on a policy considera tion ra ther  than giving it a wholly 
cons titutional  founda tion.81 This  can in part be explained by the lack of clear  
cons titut iona l precedent on the disclosure issue. The ABA decision is also based 
on the consideration  that  the  policy argument takes into account fairness of the 
system both in appea rance  and practice. The ABA Sentencing Stan dard s Report 
stresses that  the defendan t should he given every opportunity to be fair ly sen
tenced. The ABA Report concludes that  disclosure of the repor t is the best way 
of insuring that  only accurate and relevant info rmation will be considered  in 
sentencing.
Role of Defense  Counsel at the Sentencing Hearing

Supreme Cour t decisions have assured the right  to appointed counsel at 
sentencing.83 Gideon v. Wainwright established the  princip le that  Ihe accused is 
enti tled to appointed counsel at  every stage  of the criminal proceeding where 
his righ ts may be substan tial ly affected.81 The Court  in Mempha v. Rhay  held 
“th at  a lawyer must be afforded at  this proceeding whether  it be labeled a rev
ocation of probation or a deferred  sentencing.” 86

The importance of counsel was first emphasized in Townsend  v. Burke where 
the Court st at ed :

“Consequently, on this record we conclude tha t, while disadvantaged by lack 
of counsel, this prisoner was sentenced on the basis of assumptions concerning 
his criminal record which were  materia lly untrue. Such a result, whether caused 
by carelessness or design, is inconsistent with due process of law, and such a 
conviction cannot stan d.” 8,1

The Court stressed that  the decision was not based on the  fact t ha t the sentence 
was harsh but that  the defendant lacked the opportuni ty to correct false as
sumptions because he was without /lie services of counsel. The Court concluded 
tha t due process was lacking  in the proceeding.

With the righ t to counsel firmly establ ished by the preceding precedent,87 
the role of counsel at  the sentencing hear ing must be examined. Defense counsel 
can take  the following steps to prepare for sentencing: (1) Familiar ize himself  
with all sentencing alt ern atives; (2) expla in the alternativ es to his clie nt: and 
(3) verify factual basis for sentence and supplement the  record where it  is 
inadequate .88

M 383 U.S. nt  562. 
ra’3R3 U.S. at  561.
*1).C  Code § 11-919 (1966),  now 8 ll -1 586(b ) (Supp. IV, 1965).«« 383 U.S. nt  561.
“ ABA Sentenc ing Stan dards, sup ra note  17 a t 224.
«3 Gideon v. Wainwrigh t, 372 U.S. 335 (1963) , Mempha v. Rlinv, 3S9 U.S. 12S (1967) . "'3 89  U.S. a t 134.
«  389 U.S. nt 137.
nB Townsend  v. Burke.  334 U.S. 736. 741 (194S).
87 334 U.S. 736 (19 48). 372 U.S. 335 (1963) , 189 U.S. 128 (1967).
88 P ortm an, Role of Defense Lawyer In Sentencing, 34 Fed. Pro bation 3 (1970) .
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The first two duties can be adequately handled by knowing the possible and 
probable sentences which could be given. The success of the  remaining defense 
role focuses on the contents of the presentence inves tigat ion report. Although 
defense counsel can prepare his own presentence repor t, he still remains at  a 
disadvan tage  when not informed of the facts  before the sentencing court.

It  is a hollow righ t to allow’ the defendant to be present at  the sentencing 
hear ing and to offer mitigating evidence if he is not allowed access to the pre
sentence report which is the focal point of the hearing. The value of counsel 
at sentencing is materially  diminished and i>erhaps rendered ineffective if he is 
not aware  of those facto rs which are  apt to influence the sentencing court  in 
making its decision.09

It is not necessary to turn the sentencing hearing into a full scale tri al adopt
ing all of its formalized rules. The hearing should remain informal and flexible.
It must continue to serve the best interests of the defendan t, the criminal just ice *
system, and the public in the  dete rmina tion of the best dispositional a lternat ive  to 
be handed down. Cross-examination of persons supplying sentencing information 
is crucial and cannot be successful without the defense gaining access to the 
report. ‘’The key to sentencing is usually in the undisclosed repo rt.” ,u

«
Evaluat ion

The arguments against disclosure have not proven true in jurisdic tions which 
pract ice disclosure. To the contrary  disclosure has been found to narrow the 
focus of the hearing and to provide a more ac cura te basis for sentencing.

The righ t to appointed counsel at sentencing is now accepted and should be a 
righ t in prac tice as well as in theory. The Court in Kent  suggests that  facts 
avai lable  to the  cour t should be disclosed in order  to assure  effective use of 
counsel.

It  should be noted tha t no sta tut e forbids the pract ice of disclosure. Most 
sta tut es are  s ilent on th is issue, leaving the disclosure  decision to the cour t’s dis
cretion. Courts have too long failed to exerc ise their  author ity  or have consis tently 
chosen to exercise it by not disclosing. The recent change in the Federa l Rules 
of Criminal Procedure  will hopefully prove to be th e init ial step toward a stand
ard  practice of disclosure. The Federal  Rules requ ire disclosure, indeed strongly 
encourage it unde r most circumstances,  except in those few cases where  such a 
prac tice would be detrimental. With disclosure being pract iced under the Fed
eral  Rules, a new trend  should develop in sta te  sta tut es which may resu lt in 
more l iberal  disclosure  clauses.

United States District Court,
Western District of Missouri, 

Kansas City, Mo., March 15,1975.
lion. William L. II unoate,
Chairman, Subcommittee on Criminal Justice , Congress of the United States , 

House o f Representa tives , Washington, D.C.
Re:  Proposed Amendments to Federal Rules of Criminal Procedure.

Dear Congressman IIungate: This letter is being dictated at a meeting of the
Cour t en banc of the United States Distr ict Court for the Western Distric t of 
Missouri.

The Judges of this  Court  unanimously recommend th at  the  proposed amend
ments to the Federal Rules of Criminal Procedure be permitted  to become effec
tive as proposed by the Jud icia l Conference of the United States and the Su
preme Court of the United States . If  it is necessary to make any minor amend
ments in exist ing sta tutes in order to fully implement the  proposed amendments 
to the  Federal Rules of Criminal Procedure, the Judges of this  Court recommend 
that  m inor amendments to the s tatute s be made for  this  purpose.

With  best rega rds from the Jud ges of thi s Court , I am 
Sincerely yours,

William II. Becker.
Chief Judge.

* Bark ln. Legal Problems  In Sen tenc ing. 54 F.K.D. 285. 289 (196 8). w Kuh, Fo r a Meaningful Right  to Counse l In Sentenc ing.  57 ABAJ 1096 (1971) .



287

United States District Court,
District of New J ersey, 
Newark, N.J. , March 18,1975.

Don. William L. IIunoate,
Chairman, Subcommittee on Criminal Justice, Congress of the United States, 

House of Representatives, Washington, D.C.
Dear Congressman II unoate: Your let ter  dated  Feb rua ry 7tli is hereby an

swered, I regret belatedly.
I am enclosing Judge Biunno’s recommendations with respec t to the proposed 

amendments  to the criminal rules. I asked him to do some research on this. I 
agree with every thing  Judge Iliunno says, with  the following exceptions :

(1) His first sentence with respec t to Rule 32—this  is now covered by Rule 
46(c).

(2) I would like to see Rule 12.1(a), Rule 12.2(a) and Rule 12.2(h) rephrased 
to provide for the original  notice to he filed with the Clerk with a copy to the 
United States Attorney. It would read :

12.1(a) Notice by defendant—If  a defendan t intends to rely upon the defense 
of a libi, he shall, within  the time provided for the filing of pre tria l motions or a t 
such later time as the court  may direct, notify the cour t in writ ing of such in
tention by filing the same with the Clerk and serving a copy on the Attorney 
for the  government.

12.2(a) Defense of Insani ty—If a defe ndant intends to rely upon the  defense of 
insanity  at tlie time of the alleged crime, he shall, within the time provided for 
the filing of pre tria l motions or at such lat er  time as the court may direct , notify 
the cour t in writ ing of such inten tion by filing the  same with  the Clerk and serv
ing a copy on t he Attorney  fo r the government.

12.2(b) Mental Disease or defec t inconsistent with the  menta l element re
quired for the offense charged—If  a defe ndant intends to in troduced expe rt test i
mony rela ting  to a mental disease, defect, or other condition bearing upon the 
issue of whe ther  he had the mental sta te  required for the offense charged, he 
shall, with in the  time provided for the filing of p ret ria l motions or at such l ate r 
time as the court  may direct , notify  the court  in writ ing of such intent ion by 
filing the same with the Clerk and serving  a copy on the Attorney for the gov
ernment.

I’lease direct any future  correspondence in this ma tter di rectly  to Judge Biunno. 
Very truly  yours,

Lawrence A. Whipple,
Chief Judge.

United States District Court,
February 20, 1975.

To: Chief Jud ge Whipple
Fr om : Vincent 1’. Biunno, U.S.D.J.
Sub ject: Federal  Rules of Criminal Procedure  (Request of Hon. William L. 

Hunga te).
Rule  4.—Proposed tex t is s atisf acto ry.
Rule  9.—Proposed text  is sati sfac tory .
Rule  11.—Strongly endorse the changes proposed, especially inso far as it ex

pressly perm its plea negotia tions to include an item dealing with recommendation 
for or non-opposition to a pa rticu lar  sentence, or both. As drafted, this provision 
is op tional and does not compel its use, but makes i t available. Note, too, tha t the 
amendment to Rule 32 (c )(1) , allowing the  judge to inspect a presen tence  report 
before idea if defendant consents, is essen tial to effective use of this option.

Rule 12.—Proposed text is s atis factory . Rut note a probable error in phrasin g: 
paragraph  (a)  should read “the indic tment or the information,” ra ther  than  “the 
indictment and the informa tion.”

Rule 12.1.—This new rule appe ars sound.
Rule  72.2.—This  new rule appears  sound, hut probably should be broadened to 

include inquiries in resjM'ct to abil ity to understa nd the  proceedings and properly 
to assi st in the defense (see 18 U.S.C. § 4244). as well a s inquiries  into  whether 
a defendant who stands mute when called upon to plead does so through obstinacy 
or by Act of God or Providence,
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Rule  15.—The  proposed text is an improvement over the  present text. Two 
suggest ions are  ma de : ,

1. In Rule 15(a) , sentence 1, the phrase should read  “taken and preserved tor  
use at tri al or niton any hcariny in the cane.' See Rule 15(e), perm itting the 
deposition to lie used “At the trial or upon any hear ing.” Depositions  are often 
useful on pretr ial motions.

2. The rule should indicate whether its use is limited to the geographical area  
of the Distric t where the cause is pending, or whether the depositions may be 
taken in any District . Rule 17(f) (1) and (2) imply the lat ter , but it should be 
made explici t in Rule 15, perhaps  by cross-reference.

Rule  16.— The proposed tex t is considered sound, with the exception of one 
troublesome phrase: “which the government  intends to offer in evidence; and 
“which the defendant intends  to offer in evidence,” and similar phrases keyed 
to “intent. ”

This phra se appears  at  least in  the following places :
16(a) (1) (A)
16 (a )(1) (C )
16 (a )( 1) (E )
16 (b )(1) (A ) «
16 (b )(1) (B ) (twice)
16 (b )(1) (C )

Decisions on the matter  of inten tion to offer par ticula r proof, or to call a par
ticula r witness, and the like, are not usually made far enough in advance to 
enable thi s question to be d eal t with effectively on discovery motions.

A more realis tic expression would be in terms of proofs, evidence or witnesses 
which the government or a defendan t “desires to have avail able  to offer or c all”, 
without committing the par ty to an “inten tion” to offer or call.

Data or witnesses not disclosed could not be offered or called at all. Those 
disclosed could be used or not, as the occasion calls for.

On the merit s of the proposed changes, it is felt that  the requirement for dis
closure of the names of witnesses, except in the case of a defense of alibi, is 
unwise and should not be adopted.

Rule 17.—The change in te xt is desirable .
Rule  20.—The proposed tex t (which has the effect of e limin ating  the need for 

paragraph  (e) of the present rule ) is sat isfactory.
Rule  29.1.—The t ext of this new rule seems undesirable. Note t ha t there  is now 

no rule or sta tut e as to opening s tatements,  and extremely litt le case law on the 
subject. If the subject  is to be dealt with in the Rules at  all. the enti re subject 
should be reviewed comprehensively rather  than  to adop t a new rule dealing 
with no more than  the sequence of closing arguments that  adds  an extra step.
This rule  should not be adopted.

Rule  32.—Tn para graph (a) (1) , the present sentence addressed to commit
ment of the  defendant or continuing or alter ing bail should  be retained.

In paragraph  (C) (3) (A), (B)  and (C), the provisions for disclosure are  
fel t to be impractical and unwise. They are bound to genera te additional and need
less workload which neith er the bench nor the probation service is staffed to 
handle.

A bet ter approach, which would achieve the same ends, would be to autho r
ize the sentencing judge, at  his option, to either (1) permit inspection of such »
parts  of the presentence report as appropriate , or (2) review at  the time of
sentence with defendan t and his atto rney such information in the report as he is 
taking into  account in deciding wha t the sentence should be.

The proposed rule  provisions are too restr ictive as to what may be retained 
from disclosure. There have been actu al instances where defendants  have un- *
expectedly lied to the court  at  sentence time about various events  in h is history, 
and which could only be tracked  down and confirmed because the report con
tained data not known to defendant. If there is disclosure of seemingly routine 
data in such a case, there will be no effective means to detect poten tial falsehoods.

In all other respects, the tex t of  proposed Rule 32 is sa tisfactory.
Rule 43.—The proposed t ext is s atisf acto ry, with one exception :
The rule should allow a defendan t who is represented by counsel to authorize  

counsel to ente r a plea of not guilty  without his presence being required, on 
wri tten  consent of the defe ndant indica ting (hat  all matter s to be brought to h is 
atte ntio n at arra ignm ent have  been reviewed with and explained by his counsel.
This is on the fundamental precept tha t no accused can be prejud iced by the 
entry  of a plea of not guilty.



United States Court of App ea ls ,
E ig h th  Cir cu it ,

St. Louis, Mo., March 18, 1975.
Hon, William L. H unga te, MC,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, House 

of Representatives, Washington, ll.C.
Dear Bill : Many than ks for  your let ter  of March 13, 1975. I shall be prepared 

to tes tily  on March 2G as a member of the  advisory committee on Fed eral  Rules 
of Crimin al Procedure.

Judg e Fra nk Kaufm an of Mary land has  authorize d me to file the enclosed 
correspondence with respect  to options avai lable  to the tri al  judge under plea 
agree ment  procedures incorporat ed in proposed Rule 11 (e ).  In reading the re
sponses from tri al  judges  across  the country who have expressed reservatio ns 
abou t the  Rule, I note a common thr ead  of concern th at  they not be compelled to 
engage in plea barga ining to any greater  degree tha n they feel is necessary in 
the ir pa rticular  situa tion. As I pointed out  to Judg e Kaufm an, the proposed Rule 
fully accommodates  this  concern. The purpose of Rule 11 (e ) is not to manda te 
plea agree ments  but to protect the  def end ant and the  public by p roced ural safe 
guards where plea bargainin g is  practic ed.

I app reci ate very much the coope ration  which I received from Mr. Hutchison 
when I visited  the Judiciar y Committee office las t week.

With high est regards ,
Sincerely,

William II. Webster,
U.S. Circuit Judge.

U.S. Court of Appeals,
Eighth  Circuit,

St. Louis, Mo., February 28,1975.
Hon. Frank A. Kaufman,
United S tates District Judge,
Baltimore, Md.

Dear Frank : After our telephone conversation, I touched base with Pro
fessor Remington to be sure th at  wh at I said  to you comported with his under
stan ding  of the application of proposed Rule 11 (e ).  I today learn ed that  Judge  
North rop has  wri tten  to Congressm an Hunga te expres sing the concern and 
opposition of the  judges of your  d ist ric t to th e proposed rule.

I find that  many judges thro ughout the country perceive the  proposed rule 
ns somehow requirin g them to permit  plea agreem ents in their  courtrooms to 
the full ext ent  autho rized  by the rule. This  is simply not the case, and it's prob
ably the  fau lt of those of us who dra fted the rule  th at  the rese rvat ion of dis
cretion  in the tri al  judge is not more apparen t. As you know, the rule  contem
plates four  dis tinc t types of plea agreements: (1 ) the reduct ion of the charge 
itse lf; (2 ) the dropping of some of multiple counts;  (3 ) an agreemen t to recom
mend a pa rticular  sentence; and (4 ) an agreement for a pa rticu lar  sentence. 
The first two categor ies present no real problem, as almost all judge s permit 
prosecutors  to reduce charges or drop  counts, provided the judg e is left  enough 
aut hor ity  to deal appropria tely with  the defen dant. Most judg es do not even 
consider this to be plea bargaining. (I n fact  ther e is a pending case in the Fif th 
Circu it in which it is contended on c onst itut ional grounds  that  tri al  judge s have 
no power to prev ent the prosecutor from reducing th e charge  or  dro pping co unts. ) 
The main distin ction  is between the thi rd and four th categori es. It  was the 
inten tion  o f the draft ers  that  an agreement to recommend w’ould be consummated 
upon the prose cutor making the recommendation. In othe r words, the acceptance 
of th at  agreement  did not bind the tri al  judg e to impose the recommended sen
tence, nor would he be require d to perm it the defe ndan t to wit hdr aw bis plea 
if the tri al  judge  determ ined to assess a heav ier sentence, so long as the  de
fendant understood  the limited significance of the agreement to recommend. The 
four th category, which calls for a sta ted  term unde r agreem ent, does impose 
upon the  tri al  judge  the obligation  to perm it the defe ndan t to wit hdr aw  the 
plea if the tri al judge determ ines not to accept the  agreement .

We thou ght it  was reasonably evide nt th at  a tri al judge  could make it clear  
to the prosecutor  th at  he was not inte rest ed in receiving  plea agre ements unde r 
category four, or even category three, if that  were in fac t the case. Even a prose-
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cut or who was permitted  to tend er plea agreeme nt under category  four would 
soon learn  wha t range s of sentences were likely to he re jecte d by the tria l judge.

It  was our conclusion that  the tria l judge was thus  accorded complete dis
cretion to preclude plea bargainin g in his court, to accept certain types of plea 
barg ainin g or to perm it the  ent ire range of plea barga ining , depending upon the 
sta te  of h is docket, the relia bility  of the pro secutor  and the trial judge’s own sense 
of propr iety. I’m not sure wha t practice  is followed in your dist rict , but I 
gath ered  in our conversation th at  you presen tly perm it the prosecutor to 
make recommendations, provided they are not binding upon the court. It seems 
to me tha t this is identical to category three unde r the  proposed rule and 
should present no problem at  all to you. A word to the prosecutor should be 
sufficient to keep him from embarking on pleas under category  four, if tha t 
happens to be your view of things.

Our several discussions on this  subject have been very helpful to me, and 
I hope you’ll send along any reactio ns to the contents of this letter .

Sincerely,
William H. Webster,

U.S. Circuit Judge.

U.S. District Court, 
for the District of Maryland,

Baltimore, Md., March 12,1915.
Hon. William II. Webster,
United States Circuit Judge, United States Court & Customs House,
St. Louis, Mo.

Dear Bill : I grea tly apprecia te your very full let ter  of Febr uary  28, 1975 
with  regard to proposed Federal  Criminal Rule 1 1( e ).  From my point of view as 
an indiv idual  I find myself wholly in favor of i»roposed Fed eral  Crimina l Rule 
11 (e ) provided th at  the House Committee Report, or some document possessing 
equal stat us, sets forth  th at  the Rule contemplates four  dis tinc t types of agre e
ment and then goes on to include what you have set forth in your said Febr uary  
28tli letter. As you know, I have been most concerned with the thir d type of plea 
agreem ent. If the new Rule perm its tha t thi rd type of plea agreeme nt to be 
handled  as you indicate , I not only have no problem with the new Rule but am 
affirmatively in favor  of it.

In your Februar y 28th  let ter  you have refe rred  to Judg e North rop’s recent let 
te r to Congressman Ilungate . As Ju dge Northop sta ted  in tha t letter, many judges  
of thi s Court would pre fer to see the Rule left alone and are  concerned about  
oth er question s in addi tion to the one upon which I have focused. The Individual 
views of a number  of the judge s of this Court have been set forth  nt  length in 
correspondence with Congressm an Ilung ate. Accordingly, I wan t to stress that  
the views I hold are mine alone and do not reflect the views of all  of the judges of 
thi s Court. Since, as you know, I have corresponded in the past  witli Congress
man Ilungate  concerning my worr ies about proposed new Rule 1 1( e ),  I will be 
glad, if you wan t me t o do so, eith er to writ e to Congressman Ilun gate  directly  
and set forth  in a let ter  to him the  views I have expressed herein  or to have you 
send to him, i f you p refer,  copies of our correspondence.

I certa inly  have enjoyed discussing and corresponding with you about  these 
ma tters and hope th at  I will see you soon again.

Best  regar ds.
Sincerely,

F rank A. Kaufman,
U.S. District Judge.

Arnold & P orter, 
Washington, D.C., March 27,1975.

Hon. William L. II unoate,
Chairman, Subcommittee on Criminal Justice, House Judiciary Committee, 
Washington, D.C.

Dear Mr. Chairman : I enclose a copy of a stat eme nt with respect, to proposed 
new Rule 1G of the Fede ral Rules of Criminal Procedure. I respectfully request 
th at  you include the  stat ement  in the record of the Subcommittee proceedings. 
I hope  it  will be of ass istance  to the  Subcommittee and its staff.



I am a member of the  Committee  on Rules of Criminal Procedure and Evi 
dence of the Criminal Jus tice Section of the American Ba r Association. I fully  
support the sta tement made to your Committee by Alan  Y. Cole on March 24, 
1975. My stat eme nt is inten ded to supplement his and  to consider c ertain  points  not touched on in hi s s tatem ent.

I have writ ten and lectu red on tlie subject of discovery in federal criminal 
<ases. I am a former A ssistant United  States Attorney for  the Dis tric t of Colum
bia an d am present ly engaged in the pr ivat e practice  of law.

With best regards.
Sincerely yours,

Daniel A. Rezneck.

Statement of Daniel A. Rezneck

Proposed new Rule 16 is a step  forward in expanding the  discovery rights  of 
both prosecution and  defense. It  adopts a number  of the ABA S tandards Relat ing 
to Discovery and P rocedure Before Tria l.

On the other  hand, the proposed rule falls  short of the  ABA Standards in 
important respects. And it  leaves open some major  discovery  issues, which can 
and  should be resolved by the  rule-making process. The following critique of 
proposed Rule 16 is intended to point  out possible changes and clarifications in the Ru le:

1. Proposed 16(a ) (1) (A), dealing with defend ants’ statements, clarifies  cu r
rent  case law in one imp orta nt respec t: i t makes clea r th at  the defe ndant has  a 
righ t to his own statements, as tlie better -reasoned decisions under the present 
Rule have held and the ABA Standa rds  mandate. Proposed 16(a) (1) (A) is un 
satis facto ry in o ther respects , howeve r:

(a)  It  limits discovery of a defendant’s oral sta tem ents to those which the  
prosecution intends to offer at  tria l. There is no such limi tation on discovery of 
liis  wri tten  statem ents, which are producible rega rdless of whether the prose
cution plans to  use them. T his d istinction  is  ha rd to support. The d efendant  needs 
his oral  statements for the  same reasons as his wri tten ones—not merely to see 
wh at will be offered ag ain st h im, but, inte r alia, to he lp decide whether to  te stify 
and  to discover possible leads to  o ther  evidence. In addition , the  Advisory Com
mitt ee Note ju stifies  discovery of wri tten  stateme nts as con tribu ting “both t o an 
informed guilty plea practice  and to a pre trial resolution  of admissibi lity ques
tions.” (p. 56). Both fac tors  are equally applicab le to oral statem ents.

(b) The new Rule leaves deliberate ly unclear (see Advisory Committee Note 
a t pp. 57-58) whether “statements” in 16 (a )( 1)( A ) is to be construed in ac- 
•cordance with the  .Tencks Act definition, i.e., applicable only to “substan tial ly 
verb atim ” and “contemporaneously recorded” statements. There is no just ifica
tion for using the Jencks Act definition in this  context. The  Rule ought to make 
clear that  “stateme nts” here  has  a broader meaning tha n unde r the Jencks 
Act, i.e., it  extends beyond “substan tial ly verb atim,” “contemporaneously re
corded” mat ters . The reason for the limited  scope of “statem ents” under the  
Jencks  Act is th at  sta tem ents are used there for the  purpose of impeachment 
a t tr ia l;  the  “subs tantial ly verbatim,” “contemporaneously recorded” standard  
may help to assure th at  a witness will be impeached only on the  basis of an 
acc ura te rendi tion of wh at he has said. That rat ionale  for the Jencks lim ita
tion has no place in a discovery rule, since the  purpose of discovery is not 
limi ted to impeachment of witnesses, but is to help  the  defe ndant’s counsel pre 
pare a proper  defense. Many cases recognize this, and order discovery of a ll de
fen dan t state men ts withou t regard to the  Jencks  Act definition. The majori ty 
of the  committee which dra fted the ABA Standa rds  favored the broader defini
tion. In any event, there is no excuse for leaving  the m att er  deliberately  un clea r; 
it  ought to be resolved in the R ule one way or th e other.

(c) The proposed Rule fu rth er  limits  discovery of ora l state men ts to those  
made by the defendan t to a person known to him to be a government  agent, in 
response to inte rrogation. Thus it apparen tly would rule out discovery of oral 
stat ement s made to undercove r agents or to pr iva te citizens , even if the gov
ernment intends to offer them in evidence a t trial.  The better-reasoned decisions 
have  held th at  stateme nts are  discoverable, whether or not made to a known 
agent of the government. Judge Gasch so held in United States  v. Bal;er, 262
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F. Supp. 057, 071-72 (D.D.C. 190(5). In  term s of the  purposes of a discovery rule, 
thi s is another dubious distinction  in the  proposed Rule. From the  stan dpo int 
of the defendant’s counsel in preparing for tria l, it is ju st  as important to know 
the  substance of stat eme nts the  defendant made to persons not known to be 
government agents. If  anyth ing, the defense needs this inform ation  even more, 
because the defendant may not be able to recall  making a state men t to such a 
perso n; he is much more likely to recall wha t he said to a known government 
agent.

(d) For  unexplained reasons, the proposed Rule omits  the provision in an 
ear lier dra ft giving the defe ndant the righ t to discovery of stateme nts of co
defendants which the prosecution intends to offer in evidence at  tria l. The 
ear lier provision read s as follows:

“Upon motion of a defe ndant the cour t shall  order the atto rney  for the govern
ment to permit the defe ndant to inspect and copy o r photograph any wri tten  or 
recorded stateme nt of a co-defendant which the  government intends to offer 
in evidence at  the  tr ia l; and the substance of any oral stat eme nt which the  
government intends to offer in evidence at  the tri al  made by a co-defendant 
whether before or af te r arr est  in response to interrog ation by any person known 
to the co-defendant to be a government agent.”

The omitted provision was in accord with the  ABA Standa rds  (§ 2.1(a ) (i i) ).  
The reasons for the  provision  were stat ed by the Advisory Committee in a Note 
to the ea rlier draf t as  follows :

“It  is added to make it possible to conform to the cons titut iona l requi rements 
announced  in Bru ton  v. United States , 391 U.S. 123 (1908). The Bruton decision 
held tha t under some circumstances it was constitu tional erro r to try  one de
fendan t in a situ ation where a codefendant’s stateme nt implicat ing the  first 
defendant was before a jury , even though the court had  carefully  inst ructed the 
ju ry  that  the stat ement  was only admissible  aga ins t the  codefendant . If the de
fense is to be required to make a motion fo r severance prior to tri al or a motion 
to delete prejudicial material from the codefendant’s statement, he must have 
access to the statement. See American Bar Association Stan dard s Rela ting to 
Join der  and Severance §2.3 (Sept. 1908 supplement). Because the prim ary pur
pose of the requirement is to avoid prejudice at  tria l, the  duty of disclosure is 
limited to those statements, eith er writ ten or oral, which the government  intends 
to introduce in evidence at tria l. See American Ba r Association Stan dard s Re
lati ng to Discovery and  Procedure Before Tri al § 2 .1(a) (ii)  (1909).”

It  may be added tha t, since each defendan t is  entitl ed under the proposed Rule 
to his own sta tements  a s of right and there  is nothing to p revent defense counsel 
from exchanging them, the re is no reason why the defendant should not be 
allowed direct access to stateme nts of his codefendants . The omitted provision 
should be restored to the Rule.

2. The proposed new Rule provides both prosecution and defense the right 
to a list  of the names and addresses of witnesses whom the other side inten ds to 
call in its case in chief. But the proposed Rule dep arts from the ABA Standa rds  
in not providing for a righ t to pretria l discovery of witness statements and the ir 
gran d jur y testimony. The ABA would afford such disclosure ns of right,  subject 
to the court’s pro tective order power. (§§ 2.1(a ) ( i) and (a)  ( ii i) ). The proposed 
new Rule leaves the  ma tte r unclear. It  does not requ ire such disclosure, but  the 
Advisory Committee Note sta tes  that  it does not “prec lude the par ties  from 
agreeing to disclose statements before tri al .” (p. 00) Pre tria l disclosure of wit 
ness stat ements and grand jury testimony is clear ly the  bet ter practice. Access 
to these statements and  testimony is essen tial for proper cross-examination at  
tri al,  as well as helping to expedite  tria ls. It  is bet ter  to adopt a rule of dis
closure than  to leave  the  matt er up in the a ir.

3. Proposed 10 (a )(2)  perp etua tes the presen t absolute privilege  from dis
covery for prosecution “work produc t,” indeed it  seems to expand the  reach of 
this absolute privilege somewhat by specifying that  it  covers  the “work prod uct” 
of the government atto rney. (Advisory Committee Note, p. 01). There  is litt le 
justification for apply ing princip les of “abso lute privilege” to “work prod uct” 
problems. (See Rezneck, The New Federal Bales  of Criminal Procedure, 54 Geo. 
L. J. at 1281-82 (I9 60 )).  This  is not done in the Civil Rules, where the “work 
product,” even of counsel, is a qualified privilege capable  of being overcome on 
a sufficient showing of need. A fortiori,  the same should be true in a cr iminal case, 
where  life or liberty are at  stake. The “work produc t” privilege  in the ABA 
Stan dards is much narrower than  in the proposed Rule, applying only to “the 
opinions, theories o r conclusions” of the prosecution. (§ 2.0)
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4. Th e prop os ed  Rul e pa sses  up  th e  op po rtun ity  to  cl ar ify th e qu es tiou  of  dis 
covery of gr am l ju ry  test im on y eit her p re tr ia l or  a t tr ia l.  I t leav es  th is  m a tt e r 
to  be de cid ed  under  Rul e G. Rule G has  been  in te rp re te d  in  a var ie ty  of  way s in 
di ff er en t ju ri sd ic tions,  an d th e law on di sc ov ery of  gr an d ju ry  te st im on y is in  
d is ar ra y . T hi s wo uld  be  a good opp or tu ni ty  to  se tt le  th e  iss ue , as th e ABA  
S ta ndar ds do, by m ak in g th e gr an d ju ry  te st im on y of  th e pr os ec ut io n’s in te nd ed  
witn es se s di sc ov erab le  a s  of  r ig h t by th e def en da nt pri or to tr ia l.

5. The  pr op os ed  Rul e does no t cl ari fy  an y of  th e nu merou s prob lems ari si ng  
un de r B ra dy  v. M ar ylan d,  373 U.S.  83 (196 3) , as  to  th e pr os ec ut io n' s dut y to  
disc lose  ex cu lp at or y m at er ia l.  Th e Adv iso ry  Com mittee  st a te s th a t it  decid ed  
no t to co di fy  th e  B ra dy  ru le.  (p.  59)  A lth ou gh  th ere  is ju st if ic at io n fo r al lo win g 
th e co nt ou rs  of  B ra dy  to  be decid ed  on a case- by -ca se ba sis , th e new Rule could  
at  le as t mak e it  cl ea r th a t Bra dy  do es  cre ate  p re tr ia l di scov ery ri gh ts , a po in t 
wh ich  a nu m be r of  court s ha ve  n ot  y et  acc ep ted.

W ay ne  State U nive rsity , 
D etro it,  Mich. , A pri l 17,1975.

Co ng ressman  W illiam  H ungat e,
Ch airm an , Hou se  S ub co m m it te e on R ef or m  of F ed er al  Crim inal  L aics , U.S . Hou se  

of Rep re se nta ti ve s,  W as hing ton,  1).C.
Dear Congre ssm an H un ga te : I w an t to  ex pr es s my op posit ion to the pr o

posed  ch an ge  in  Fed era l Ru le of  Crim in al  Pro ce du re  (F R C P ) 3 2 (a ) (2 )  wh ich  
ad ds  th e fo llow in g: “T he re  sh al l be no duty  on  th e co urt  to ad vi se  th e def en da nt  
of  an y ri gh t of  ap pe al  a ft e r se nt en ce  is  im po sed fo llo wing a ple a of  gu il ty  or  
no lo co nt en de re .”

•Rule 3 2 (a ) (2 )  pr es en tly  re qui re s th e  se nt en ci ng  ju dg e to in fo rm  th e tr ia l-  
co nv ict ed  de fe nd an t to hi s ri gh t of ap pe al  und er  F.R. C.P.  4 ( b ) ;  th er e is no 
gu idel ine w ith  re gar d  to  th e ju dge ’s ob lig at io n to  in fo rm  th e ple a-co nv ict ed  
de fe nd an t of th is  ri gh t prov ided  to all  eo nv ic ted de fe nd an ts . F il ling th e void in  
ex is ting  Rule 3 2 (a ) (2 )  by ur gi ng  ju dg es  to hi de  th e ri ght to ap pe al  fro m 85 - 
90%  of th e de fe nda nts  co nv ict ed  in  F ed er al  co ur ts  does no t fu rt h e r th e ca us e 
of  ju st ic e.

R a th er th an  ad din g la ng ua ge  to  d is su ad e th os e ju dg es  de si ro us  of  in fo rm in g 
al l de fe nd an ts  of  th e ir  ri ght to  ap pe al , Co ng ress  shou ld  ad d la ng ua ge  re qu ir in g 
th a t ju dg es  in fo rm  al l de fe ndan ts  of  th e ir  ri gh t to  ap pe al  un de r 4 (b ) .

Th e Ad vis ory Co mmitt ee  No tes  ac co mpa ny ing th e tr ansm it ta l of  th e proposed  
am en dm en ts  to  Co ng ress  so ug ht  to  ju st if y  th e ch an ge  in Ru le 3 2 (a ) (2 )  on th e 
gr ou nd  •th at , e nq ui ring  “T he  co ur t to  ad vi se  th e de fe nd an t of  a ri gh t to  ap pe al  
a ft e r a pl ea  of  gu il ty , ac ce pt ed  purs uan t to  th e in cr ea sing ly  st ri ngent re quir e
m en ts  of  Ride 11, is lik ely to  be co nf us ing to  th e def en dan t. ” I fa il  to  pe rceive  
how in fo rm in g a defe ndan t of  hi s ri gh t to  ap pe al  wi ll be co nf us ing to  him . Cer 
ta in ly , if  he  is no t in fo rm ed  of  hi s ri gh t to ap pe al , he  is lik ely  to  be ig nora n t of 
h is  ri gh t to  ap pe al  an d wh en he  le ar ns of  oth er  conv ict ed  def en da nts  wh o ha ve  
ex er ci se d th e ri gh t to  ap pe al  a ft e r they  ha ve  bee n info rm ed  of  th a t ri ght by th e 
tr ia l ju dg e,  he  is  lik ely  to  be ve ry  co nfus ed  ab ou t th e vir tu es  of our cr im in al  
ju st ic e  sy stem  an d th e  concep t of  eq ua l pr ot ec tio n.

Th e Adv iso ry  Co mmitt ee  No te su pp or ts  it s pr op os al by ci ting to th e ABA  
S ta ndard s R ela ting  to  Crim in al  App ea ls 2 .1 (b ) (a pp ro ve d D ra ft . 1970) wh ich  
si m ilar ly  re quir es  th e sent en cing  co ur t to  ad vi se  on ly th e tr ia l-co nv ic te d de fe nd 
an t of  his ri gh t to  ap pe al . Ho we ver, th e nex t ABA Crim in al  Appea l S ta ndar d , 
2. 2( b)  imposes  a duty  on de fens e counsel to  ad vi se  a def en da nt  of  his  ri ght to 
ap pe al . T hi s ap pl ie s to  a ll  co nv ict ed  pe rson s. On th e o th er ha nd , The  F ed er al  
Rules  do  no t im po se  su ch  a dut y on th e la w yer  wh o re pr es en ts  a plea -con victed  
def en da nt , an d th ere  is no  reas on  to as su m e th a t al l law ye rs  wi ll vo lu nta ri ly  
pr ov ide such  ad vice . Th e A.B.A. Com m en ta ry  to Rul e 2.2 no tes th a t “C ases  are  
ac cu m ul at in g . . . w he re  de fe nd an ts  ha ve  liee n su bst an ti a ll y  ab an do ne d by th eir  
la w ye rs  a t th e co nc lusio n of th e tr ia l pr oc ee di ng s so th a t th e def en da nts  lo st  
th e op po rtun ity in  nor m al  co ur se  to ha ve  ap pel la te  revi ew .” ABA S ta ndard s 
a t 48.

Th us , th e  Adv isor y Com mittee  ci ta tion  to  th e ABA Rep or t as  su pp or tiv e of  
it s  ch an ge  in Rul e 3 2 (a ) (2 )  is m is le ad in g: th e  ABA Rep or t does no t su pport  
hidi ng  th e ri gh t to ’app ea l fro m a plea -con victed  de fe nd an t.

The Advisory Committee Note finds a potent ial for  confusion because  “such 
advice following a sentence imposed af te r a plea of guil ty will merelv tend to 
build false  hopes and  encourage frivolous appeals , with  the att endant  expense 
to the defendan t or the taxpayers .”
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This assumes, without  any supporting data, that  appeals  by all plea-convicted 
defen dants are  per se frivolous,  since under the  proposed amendment  no plea- 
convicted defendan t is likely to be informed of his righ t to appeal. Such 
an assumption is cont radic ted by U.S. Supreme Cour t decisions reversing plea 
convictions:

A guilty  plea, if induced by promises or thr ea ts which deprive it of the 
cha rac ter of a volun tary act, is void. Machibroda  v. United States  3G8 U.S. 
487, 492 (19G2).

Ignorance , incomprehension, coercion, terr or,  inducements, subtle  or bla
tant  thr ea ts might be a perfect coverup of uncoust itutionality.  Boykin v. 
Alabama  395 U.S. 238, 242-43 (1969).

[W]lien a plea rest s in any significant degree on a promise or agreement 
of the  prosecutor, so that  it can be said to be pa rt of the inducement or 
consideration, such promise must be fulfilled. Santobello v. New York  404 
U.S. 257, 2G1-G2 (1971).

The proposed amendmen t to Rule 32 will fac ilit ate  hiding  the  right to appeal  
from defendan ts who plead guilty because of threats,  ignorance or unfulfilled 
promises—substant ial consti tutional grounds for appeal.

Accordingly, I urge you to, at the minimum, stri ke the proposed amendment 
to FRCP 32 (a )( 2),  and if possible, to add language requiring  the sentencing 
judge to inform every convicted defen dant of his rig ht  to appeal under FRCP 
4(b) .

Sincerely,
Paul D. Borman,

Professor of Law.

U.S. Court of Appeals,
E ighth Circuit, 

Kansas City, Mo., April If, -1375.
Hon. WrtLIAM  L. IIUNGATE,
Chairman. Subcommit tee on Criminal Just ice,  House of Representatives, 
Washington, D.C.

Dear Congressman IIungate: Judge Mehaffy has forwarded me your  l ett er of 
Jan uary 27, 1975, inviting comments on the proposed amendm ents to the  Federal 
Rules of Criminal Procedure. I have been delayed in considering these proposed 
rules and have just finished an analysis of them. I find they are  a decided 
improvement over the exis ting rules and should aid  in shortening the  time  of 
trial and in assurin g a fai rer  trial .

I am therefore pleased to give my full endorsement to the  changes. The  only 
one I have some reservations about is the disclosure of the presentence report 
under  Rule 32, as this  could dry up are as of info rmation that  would be open 
only to confidentia l communications. Under  the rule I don’t know how well the 
confidential communications can be in pract ice. Moreover, once it  is known that  
a presentence report is subjec t to full disclosure of the defendant absent a cou rt 
ruling on confidentiality, the par ties will at  lea st be pu t on notice so th at  it 
conceivably could work out  sati sfac tori ly In practice without having too much 
adverse effect on the  objec tivity of the repor t.

Warm regards.
Sincerely,

F loyd R. Gibson.
Chief Judge.

County of San Bernardino,
Office of the  District Attorney,

San Bernardino, Calif., April 25,1975. 
Re Proposed Amendments to Federal Rules of Criminal Procedure.
Hon. William L. II ungate,
Chairman, Subcommittee  on Criminal Justice , Committee on the Judiciary, House 

of Representatives, Washington, D.C.
Dear Sir : The Board  of Governors of the Sta te Ba r of Califo rnia has  autho r

ized the undersigned  as Chairman of the  Sta te Ba r Standing Committee on 
Criminal Law and Procedure, to forw ard directly to you for you and your Com
mittee’s consideration , the  commentary and ana lysi s of the  pending legislation 
involving the Fed era l Rules of Criminal Procedure.
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The Board of Governors has not had an opportuni ty to review the work of my 
Committee, but feel as I do, tha t the legislation is of such gre at importance that  
the  comments of the Sta te Bar  Committee should be brought to your  atten tion.

The  enclosed Report has  received substantia l a ttention from the fu ll Committee 
and  the  work of the repo rter,  Robe rt E. llin erfeld , speaks for itse lf as to the 
effort and concern of the fu ll Committee.

I hoj)e the  material furn ished is of assistance to your Committee.
Tha nk you for  the  opportunity .

Sincerely,
J ames M. Cbameh.

Murphy, Thornton, H inerfeld & Cah ill,
Lon Anyelcs , Calif., A pril  28,1975.

Re Sta te Bar Committee on Criminal Law and Procedure—Report to Board of 
Governors on Proposed Amendments to  Federal Rules of Crimina l Procedure .

J ames M. Cramer, Esq.,
Distric t Attorney, County of San  Bernardino, 851 North  Arrow head Avenue, 

San Bernardino, Calif.
Dear J im : Under date of 7 Feb ruary 1975, on behalf of our subcommittee, I 

submitted an interim letter-r epo rt summarizing and commenting upon the pro
posed amendments to Federal Rules of Crimina l Procedure which were tra ns 
mitted to Congress by the  Chief Just ice on 22 April 1974. See 62 F.R.D. 271. 
These proposed amendments have  been under study by Congress since las t 
summer. My inter im report covered the amendments  through  Rule 15. This 
report covers the balance of the proposed amendments  (Rules 16, 17, 20, 32, and 
43) .

Copies of this  le tter a re being t ransmit ted concurren tly to the enti re Committee 
on Criminal Law and Procedure  of the Sta te Ba r of California.  Pu rsu ant to 
inst ruct ions  from the Board  of Governors which you have communicated to me, 
I am also sending two copies to Representative  William L. Ilun gate , Chairman, 
Subcommittee on Criminal Just ice , Committee on the Judicia ry, House of Rep
resen tatives. which is presently studying the proposed amendments to the Rules, 
and one copy each to Representative Charles Wiggins, Don Edwards, and George 
Danielson, members of the  Commit tee on the Judicia ry.

The first rule discussed below is clearly the keystone in any revised struc ture 
of federal criminal procedure:

RULE 10 . DISCOVERY AND INS PECTION

Under the former rule, a defe ndant had the qualified right, upon motion and 
order,  to inspect (i) copies of his own wri tten  or recorded statements in the  
government’s possession, (ii ) scientific repor ts and the  like relevant to the case 
which were in the  government’s possession, (iii ) recorded grand jury testimony 
of the  defendant, and (iv) copies of materia l documents in the government's  
possession. If the defe ndant obtained a cour t order implementing that  right , hut 
only in that  circumstance, then the  government had cer tain  reciprocal rights of 
discovery aga inst  the defen dan t: i.e., upon motion of the government  and orde? 
of the  court , t he government might inspect and copy documents and things in the 
defendant’s possession which the defendant expected to produce at tria l, provided 
th at  the government  could establish tha t such documentary  or real evidence was 
ma ter ial  to the  government’s prep arat ion and its request was reasonable. The 
government’s conditional right of inspection did not extend to the defense counsel’s work product except for scienti fic or medical rep orts.

Under the  proposed revision of the rule, discovery generally proceeds without 
court orders. Moreover, the government’s right, of discovery is entire ly inde
pendent of the defe ndant’s discovery righ ts aga inst the government. Thus, the  
government may demand discovery from the defendant without prior  exercise by the  defendant of his discovery right .
1. Disclosure of  Evidence By the Government 

1.1 Defendant’s Sta tem ents
The defendant has  the unqualified right  under the  proposed rule to discover not 

only his own writ ten or recorded statements possessed by the  government, but 
also the  substance of  any  oral sta tement of the defendan t which the government
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inten ds to offer nt tria l, whenever made, provided that  the  defendan t knew when 
he made the statement that  he was talking to a government agent (i.e., sta te
ments made b.v the defendan t to an undercover agen t are not discoverable under 
Rule 1(5. even if the government plans to use the evidence in its case-in-chief). A 
qualified righ t to discover grand jury  stateme nts made by agents  of a ficti tious 
entity  defen dant is recognized for the first time, subject to motion and order  
(not as a ma tter of rig ht) . Thus, a corporate or unincorporated associa tion de
fendant may seek an order discovering relevant recorded testimony of any gran d 
jury witness  who—eith er nt the  time of the acts  charged  in the indictment or at  
the time the grand jury  testimony was given—was a ‘talk ing agent’ of the de fend
ant,  i.e., one who was so situ ated as an officer or employee of the defendant as  
to have been able  legally to bind the defendant in respect to the  activ ities involved 
in the criminal charges.

1.2. Docum entary and Real  Evidence
Upon the defendant's request , the government must provide him with a copy 

of tiie defiendant’s prior criminal record then available to the prosecutor. The 
government  must also comply with the defe ndant’s request to inspect and copy or 
photograph books, papers , documents, photographs, tangible objects, buildings  or 
places, or copies or portions thereof, to the extent that  such things are in the  
possession or under  the control of the government—provided tha t such things a re 
also materia l to the preparatio n of his defense or such things are  intended for 
use b.v the government as evidence-in-chief at tri al  or if such things were obtained 
from or belong to the defendant. In addition, upon request the defendant also 
has  the r ight to inspect, copy, and photograph any resu lts o r reports  of physical or 
metnal examinations ami of scientific test s or experiments made in connection 
with  the case—provided tha t such things are  in the  government's possession, 
custody, or control and the existence  thereof is known (or by the exercise of 
due diligence should be known) to the prosecutor.

1.3. Government's Witness Lis t
For the first time in noncapita l cases, the  defe ndant may have upon reques t 

the  names and addresses of a ll witnesses whom the prosecutor intends to call in 
the  government’s case-in-chief, together with any record of prior felony convic
tions of any such witness known to the prosecutor. However, if the defendan t 
invokes bis righ t to a witness  list, then the government’s condi tional righ t to  pe r
petuate  the testimony of its witnesses under  Rule 15 becomes absolute. Fai lure  of 
the  government  to call a witness on it s pre tria l list  i s not a ground for comment 
to the tri er  of fact.

J. j. Preservation of Grand Jury and Jcncks Act  Prohibitions Upon Dis
covery

Except  to the extent tha t disclosure is required of the government in the fore 
going provisions, Rule It! does not authorize  discovery or inspection of repor ts, 
memoranda, or other internal documents made by the  prosecutor  or other gov
ernm ent agents  in connection with  the inves tigat ion or prosecution of the case. 
Moreover, except as perm itted  in the  Jencks Act (18 U.S.C. g 3500), Rule  16 does 
not permit the disclosure to the defendant of the  stat ement  of any government 
witness, actual or prospective. Fina lly, except as provided in Rule 6 and tha t p ar t 
of thi s rule rela ting  to def end ant 's statem ents,  the Rides of Criminal Procedure 
do not relate to discovery or inspection of recorded gran d jur y proceedings.
2. Disclosure o f Evidence B y the De fendant

2.1. Documentary and Real Evidence
Upon request of the government, if the defendan t intends to introduce them 

in his case-in-cliief at  the tria l, the defen dant must allow’ the government  to 
inspect and copy or photograph the same classes  of  documentary and othe r tang i
ble evidence described above in defining the defendant’s discovery rights against  
the government—excepting  only that  the government may not compel the defend
an t to permit inspection of any buildings or places (presumab ly excepting for the 
possib ility of a search war ra nt )—which are  in the defendant’s possession, cus
tody, or control. The government ha s the same r igh ts against  the defendant as the 
government has  aga inst  the government to inspect, copy, and photograph the  
resu lts or reports of exam inations and scientific tes ts or experiments—provided 
that  such resu lts or reports  a re in the defendan t’s possession or control and that  
the  defendant intends to introduce  such evidence in his  case-in-chief at  tri al  or 
such things were prepared by a witness whom the defe ndant intends to call at
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the  t ria l and the resu lts or reports relate to  the testimony of the intended  defense 
witness.

2.2. Defendant’* Witness List
The government has a reciprocal right  to discover a list of the names and 

addresses of the defe ndants intended ease-in-chief witnesses. Similarly , a request 
therefo r by the  government triggers an absolu te right of the defendant to per
petuat e the  testimony of that  witness under  Rule 15. As with the government s 
witness list, the  fail ure  of the  defendant to call a witness on his list may not 
provide a basis for drawing any adverse Inference at  the trial.

2.3. Preservation of Defense Work Produet
Excepting for scientific or medical reports, the  disclosure obligations of the 

defendant unde r Rule 16 do not requi re the defe ndant to disclose any reports, 
memoranda, or othe r internal  defense documents made by the defendant, his 
attorney s, or his agents in connection with the invest igation  or defense of the 
case. The defe ndant’s disclosure obligation unde r Rule 16 does not extend  to 
stateme nts made by the defendant, by government or defense witnesses, or by 
prospect ive government or defense witnesses, if those state ments were made to

•  the defendant, his at torn eys, or  to his agents.
3. Continuing Duty to Update Discovery

Before and during tria l, both the prosecution and defen dant have a continuing 
duty to notify the othe r party, his attorney , or the court of the existence of 
addi tional materia l or witnesses subject to discovery or inspection to the extent 
that  such evidence or mater ial was either previously reipiested by a par ty or 
ordered by the court.

Protective Orders and In Camera Proceedings
Both sides may seek prtoec tive orders  at  any time, on a “sufficient showing” 

to deny, rest rict , or defer discovery or inspection and the  court may make such 
orde r as appropriate. If ft par ty so reques ts, the showing on a motion for a 
protective order  may be made, in whole or in par t, in a writ ten state men t 
disclosable  only to the judge. Such ex parte in camera state ments must be sealed 
and  preserved  in the court record and made avai lable  to any reviewing court.
5. Sanctions fo r Non-Compliance with  Discovery

Upon the court  learning at  any time during the course of the proceedings that  
a party has failed  to comply with Rule 16, the court  may (i)  order that  par ty 
to comply, (ii) grant a continuance, or (ii i) proh ibit that  par ty from introducing 
the evidence not disclosed. In addition , the court may make such other order 
as it deems just  under the circumstances, including an order affecting the time, 
place, and manner of making discovery and inspect ion with such terms and 
conditions as are  just.
6‘. Alibi Witness Rule Not Affected

Rule 16 does not purpor t to deal with the problem of disclosure of alibi 
witnesses. That ma tter is covered by new Rule 12.1.

COMMEN T ON RULE 16 AM ENDMENTS

7. The New Discovery Rule  Fails  To A ttem pt To Resolve the Basio Conflict Be
tween the Jcncks  Act and the Rule of Brady  v. Maryland: The Sporting Theory 
of Justic e Remains

n At the outset,  it should be conceded that  the proposed revision of Rule 16(a)
constitu tes a grea t step forw ard for discovery by the defendan t of some features 
of the prosecutor' s intended case-in-chief. But from the perspective  of criminal 
procedure in the court s of the  most populous Sta te in the nation, the proposed 
changes  in Rule 16 are  grossly inadequate  in eliminating the sport ing theory of 
criminal litigation in the  fede ral courts. Moreover, in an obvious trade-off of 
defend ant 's righ ts for more government  disclosure represented  by the amend
ments. Rule 16(b) unreasonably invades the defendant’s righ t of silence and 
his right to decide whe ther  and to what  extent  he will pu t on any defense af ter 
the government has presented its  case.

In the early post-McCarthy era (15)57) when the Jenc ks Act (18 U.S.C. § 3500) 
was  enacted, there seems to have been unreasoning fear s in the Congress, doubt
less stimulate d by skillful lobbying efforts of J. Edgar Hoover, the late  Director



of the Federal Bureau of Invest igation, that  tlie Supreme Court’s eminently reasonable decision in Jclicks  v. United S tates, 353 U.S. 657, 77 S.Ct. 1007 (1057) would permit  the forces of evil improperly to rummage through the government’s investigative files under the  guise of prep aring for cross-examination of prosecution witnesses at  tria l. The sta tutory  effects of this  ant i Jcncks decision mind set  have been plaguing the fede ral courts for many yea rs in the ir efforts to make sense out of a sta tutory  prohibition upon th e d isclosure of essential litigation informat ion, pre tria l disclosure of which is taken for granted in the  civil prac tice of every Sta te and federal court (and in the c riminal procedure of Calif orn ia).Five years af ter the Jencks Act was adopted,  the Supreme Cour t decided a Const itutional criminal procedure case arising in the  Sta te courts under the Fourteen th Amendment Due Process Clause. This  case and  it s ancil lary  cases a re  ultimately  incompatible with the philosophy of Section 3500.Brady  v. Maryland,  373 U.S. 83, 83 S.Ct. 1104 (1002) ; Giles v. Maryland, 3S6 U.S. 66, 87 S.Ct. 703 (1967). Brady  and Giles recognized a broad and fun damental principle of Anglo-American criminal jurisp rudence.  Although we believe th at  our adversa ry system of ascertain ing criminal guil t is the most effective one for  determining the t ru th  of  an allegation , we also recognize th at  the imbalance in power and resources  which exis ts between the government and  the accused thre atens an unf air  sporting contest with liber ty and reputat ion at  stake  Therefore, to avoid a miscarr iage  of justice , upon demand, the  prosecutor must make available  to the accused sign ificant  exculpatory evidence.
Although decided by the so-called “Warren Court”, the Brady principle has been e laborated not only by the “Burger Court”, but also by Chief Justi ce Burger himself. In Giylio v. United State s, 405 U.S. 150, 92 S.Ct. 763, 766 (1972), the Chief Jus tice  w ro te :

. . . Brad y v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 2d 215 (1962), held that  suppression of material  evidence justifie s a new t ria l “irresp ective of the good fai th or bad fai th of the prosecution.” See ABA, Standards Relating to the Prosecution Function and the Defense Function, 8 3.11(a). When the “reliability  of a given witness  may well be determ inative of guilt oi* innocence,” nondisclosure of evidence affecting credibi lity falls within the genera l rule. "Napue, supra, 269, 79 S.Ct. at  1177, 3 L.Ed2d 1217 [Napuc v. Illinois,  360 U.S. 264, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959)].Since Brady was decided, prosecu tors and cour ts have faced the difficult challenge of determining when and to what extent, due process of law requ ires the  prosecutor to disclose evidence to the defe ndant which the prosecutor not only bus no intention of us ing liimfielf, but evidence which may tend to undermine the  persuasiveness of his case aga inst the accused.
Altljougli Brad y and Giles requi re the prosecutor to turn over to the  defendant considerably more tha n witness  state men ts—indeed any evidence which significantly might tend to exculpate the defe ndant—codification of a meaningful  disclosure requirement in Rule 16 would go a long way to assure  the due process of law in fede ral criminal prosecutions required by Brady . A list  of intended witnesses does not accomplish the task. Rule 16 should require not only that  the  government disclose before  t ria l the substance of the antic ipate d testimony of the prosecution witnesses—so th at  the defendant can prepare for tri al or determ ine whe ther  to plead gui lty-  but also anything which the  prosecutor knows (or reasonably should know) about his case-in-chief witnesses relevant to det ermining the tru th of the criminal charges  against the accused. See, e.g., Giylio r. United Slates , supra  (duty  to disclose a leniency understand ing with a principal government witness) ; United States r. Gerard, 491 F.2d 1300 ( 9th Cir. 1974) (disclosure required of implied thr eat of prosecution of government witness) ; United States r. Partin, 493 F.2d 750 (5tli Cir. 1974) (improper suppression of financial inducements paid by the government to its witness).
A truly libera l discovery rule  would obviate many appel late and colla teral  att ack issues raised under Brady  and Giylio. Moreover, it would fac ilit ate  the  disposition of more criminal cases without  trial.  Fina lly, defendants  would be able better to prepa re to defend themselves if they go to trial,  and criminal tri als could be conducted with a minimum investment of judicial  resources, by eliminat ing  need for dela.vs'often  required under the spor ting theory of justice  to  p ermit adequ ate cross-examination  and to develop necessary defense evidence once the true th rus t of the government ’s case has been disclosed at  tri al.
Except for a small minority of cases in which a protective  order is indicated upon an appropr iate prosecution showing, the prosecutor should be required by Rule  16 (and Rule 6, to the extent  that  gran d jur y transc rip t is involved) to
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make liis file available to the defe ndan t's counsel before tria l. That is essentia lly 
the procedure which has worked in California.  See. e.g., Cal. l ’enal Code §938.1 
(ava ilab ility  of the ent ire grand jury  transcri pt)  ; People r. Riser , 47 Cal.2d 5GB, 
305 P.2d 1 (defendant’s right  of discovery during  t ri a l) ; Powell v. Super ior Court, 
48 Cal.2d 704, 312 P.2d G98 (1957) (defendan t’s righ t of pre tria l discovery) . Com
pare  the proposed Cali fornia Criminal Procedure Cod e1 sections 9295, 9297, and 
10.001, which would liberalize those rights.

The Advisory Committee notes on the proposed revision of Rule 1G reveal a 
conscious decision “not to codify the Brady rule”. However, the  Advisory Com
mittee  la ter, somewhat inconsisten tly, cites Brady because it “underscores the im
portance of disclosure of evidence favorab le to the d efendant .” G2 F.R.D.  271, 311. 
Experience under Brady and its progeny has demonstra ted convincingly that  
most prosecutors—who are  generally caug ht up to some ex tent  in the adversa ry 
process and motiva ted by the desire to “win”—are  not objective judges  on what 
evidence in the ir exclusive possession is excu lpato ry. Even the tri al  judge  often 
lacks the special fac tua l knowledge to make that  judgm ent without the  aid of 
defense counsel. Cf. Alderman v. United States,  394 U.S. 165, 89 S.Ct. 981 (19G9).

Thus, the basic question, which is not adequate ly dealt with in Rule 1G nor 
sufficiently addressed in the explanatory  notes of the Advisory Committee, is why 
the -Jencks Ac t-Brady schizophrenia should be perpetua ted in the revised Rules. 
See, e.g., the Advisory Committee’s inherent ly cont radictory observations about 
the work-product doctrine properly protecting  the prosecutor’s file and the in
consistent  effect of Brad y on that  rule of nondisclosure. G2 F.R.D. 271, 313-314. 
< >ur Sta te Bar Committee believes tha t Congress now lias the opportunity and the  
duty to reconsider the balance struck by the Advisory Committee on the Fed era l 
Rules of Crimina l Procedure.

The fea r tha t too much discovery will unreasonably fac ilita te the importun ing 
of government witnesses is  no longer a valid  reason  for adopt ing a niggardly 
policy of discovery for defendants charged with federal crimes. In addition  to 
the well-financed witness protection program (see, e.g., Orr Kelly, "Govern
ment Witnesses in Danger Given New’ Lives”, The New York Times, 2G April 
1975: Pub. L. 91-452, Tit le V, §§501-504, Oct. 15. 1970. 84 Stat.  933), the  pro
posed amendments to Rules 15 and 1G would allow the government to perpe
tua te  the testimony of any witness  it  reasonably feare d to be the potenti al 
targ et of obstruction of justi ce (18 U.S.C. § 1593).

Moreover, to the  extent  that  a res tric tive  policy on criminal discovery for  
defendan ts is premised  upon the una rtic ula ted  belief that  defendants and the ir 
counsel will fabrica te fraudu lent defense designed to negotia te a path through 
the  interstices of the prosecut ion's intended case, the  policy is incons isten t with 
allowing any discovery a t all. Moreover, such a policy implicity accuses the  
enti rety  of the fede ral criminal defense bar  of unethical and/o r criminal pro
clivities. Final ly, to the  extent tha t federa l criminal discovery assumes  a pa
rade  of imaginary horribles iin meaningful liberal  discovery is allowed to defend
ants.  the Federal  Rules ignore the reality  of Cal iforn ia criminal procedure.

Libera l criminal discovery in the Sta te courts of Califo rnia lias worked well 
and with out  a break-down in the search  for tru th  in the  criminal jus tice  sys
tem for nearly  a generation.  In view of Cal ifornia’s polyglot populat ion and its 
diversity of urban  and rura l settings  (both densely  populated metropolitan areas 
and small, ru ra l comm unities), Cali forn ia’s experience with libera l criminal 
discovery would seem to  have provided the  Congress with a valid laboratory tes t 
of full-blown criminal discovery. Now t ha t Congress has seen fit to exerci se its 
power of legisla tive over sight over the Fed era l Rules  of Criminal Procedure, the  
sense of our Sta te Ba r Committee is that  Congress should use this opp ortu nity  
to resolve the  Jen cks  Act-B rady  conflict in a manner consistent with California  
crimina l discovery procedure: give the defendant a pre tria l opportuni ty to know 
the case which he must meet on pain of loss of his liberty and/o r his repu tation.

Rule 1G, as it would be amended in the  rule  promulgated by the Supreme 
Court, shrinks from meeting that  challenge.

The 196G amendment to Rule 16 created  the government's conditional dis
covery right. Because the  government’s right  o f discovery does not accrue under 
the  current rule  unless and unti l the  defe ndant invokes discovery  under the 
rule, some lawyers felt that  the ru le a t leas t gave obeisance to the  accused’s F ifth  
Amendment privilege. Of course, as the  Advisory Committee recognizes, Mr.

1 Jo int  T p<Oe]„+iv<» Committee for Revision of the Pena l Code, Penal Code Revision Project  Staff Draft , The  Criminal Procedure Code (1975).



Jus tice  Black and Mr. Justice  Douglas believed in 1966 that  even a conditional 
right of governmental  discovery offended the privilege. See 62 F.R.D. 271, 315. 
Now the pror>osed rule  cuts the  cord between government and defense discovery, 
so that  the la tte r cannot jus tify  the impact of the former on the defend ant ’s 
Fif th Amendment privilege.  The government may compel the defendant to dis 
close his case before tri al  without regard to any quid pro quo being sought  or 
received.

The Advisory Committee  has not set out much, if any, of a case for  com
pelling the  accused to telegraph his defense  to the  prosecution. Indeed, the  
notes to the Rule 1G amendments  are  tota lly silent on the ut ter  iinp racti cality 
of requiring  the defe ndant to commit himself to a theo ry of defense and make 
disclosure hereon before tr ia l when he canno t discover the content of the sta te
ment of any intended prosecution witness. See G2 F.R.I). 271, 314-315.
8. Disclosure of Evidence By  the Government Is Vnrcasonbly Circumscribed 

By Rule 16'(a)
The princ ipal critic isms of proposed Rule 16( a) have  been presen ted (§7 , 

supra). No reason appears  to our Sta te Bar Committee, and none is sta ted  in 
the  Advisory Commit tee's notes, for preserving  the Jencks Act prohibition upon 
disclosing a prosecution witness’ state men ts unless and unti l he has testified 
on direc t examination by the  government. Nor does any reason appear in 1975 
for  limit ing defense discovery  of government witness stateme nts to those which 
are verba tim or sub stan tial ly verbatim . See 18 U.S.C. § 3500(e). Such a re
strictive rule  places  a premium upon the ingenu ity, energy, and agili ty of de
fense counsel to formulate  a defense stra tegy  in the midst of a jury tria l. Curi 
ously, we deplore that  spor ting philosophy in the  civil litiga tion practice , when 
money and property, not liberty is a t stake . See, e.g., Rules 26-37, Federal Rules 
of Civil Procedure.

Before we will force either a plaintiff  or defe ndant in a civil case to go to 
trial over money, we give him a full complement of discovery tools and a t
tempt by the discovery and pre-t rial order process to refine the factual issue  
so that  the re will be a minimum of surpris e at  trial.  On the criminal side, we 
give the  plain tiff (the government) more powerful tools than any civil liti gant 
has  to obtain  evidence before tria l. The ex parte  gran d jur y process (Rule  6, 
F.R.Crim.P.) and the  one-sided applica tion of the immuni ty power2 gives the  
prosecutor the assurance  tha t he will have his case prepared before he sets  foot 
in the courtroom. However, the accused is not permit ted even an inkling of 
what the  prosecution witnesses will say (Rule 16(a )) —or any notion of what 
they have previously said (18 U.S.C. § 3 50 0(a))—un til the  witnesses have testi 
fied at  tria l. The Advisory Committee recognized the  policy considerat ions in
dica ting the  des irab ility  of liberal discovery for defe ndants (62 F.R.D. 271, 
308-309). But it  failed  to implement th at  policy in its  compromise of prosecu
tion and defense interests .

Following are some particula rized cr iticisms of Rule 1G (a ).
8.1. Sta tements of  An E nt ity  Defendant.

Rule 16( a) (1 )(A ) would expand the class of stateme nts of the  defe ndant 
discoverable by th e accused. However, even with in the  arb itr ary gesta lt adopted 
by the Advisory Committee, no reason appears  to res tri ct discovery of the sta te
ments of “talk ing agents” of a corporate defendan t, for  example, to state men ts 
made before the  grand jury . If  the  prosecutor has any stateme nt of such a 
person which can be used in the government’s case-in-chief  to bind the corpo ra
tion at  tria l, the  defendant should have  a copy of the  stateme nt on demand.

8.2. L ist  o f Witnesses With  Felony Convictions.
Rule IG(a)  (1) ( E)  would oblige the prosecutor to accompany his witness list  

with “any record of p rior felony convictions of any such witness which is within  
the  knowledge of the atto rney for the  government”. The purpose of supplying 
defense counsel with  the  felony record of a prospective prosecution witness 
is to enable the  defe ndant to impeach the  government’s witness at  trial.  Why

2 Sop 18 U.S.C. 5$ 6901 rt  sw . So fa r no fe de ra l co urt  lia s fe lt  it  ha d th e po wer  to  
remedy th e  in ju st ic e of gi vi ng  th e pr os ec ut or  hu t n o t th e  de fe nd an t th e po we r to  un se al  
th e  lips  of  a w itne ss  cl ai m in g th e F if th  Amen dm en t pr iv ile ge , al th ou gh  sign if ic an t du e 
pr oc ess (F if th  Amen dm en t)  an d compn lso rv  pr oc ess (S ix th  Amendm en t) ar gum en ts  in d i
ca te  th a t th e im m un ity  po we r ca nn ot  he u n i l a te r a l  in  ap pl ic at io n.  See . eg . Fo r?  v Uni te d 
Sta te s.  301 F.2d  531 . 534 fn . 1 (D.C. F ir  m o o t.  cer t. dm . 3SR r s  <v >1 87 S C t
2121 (196 7)  : Uni te d S ta te s  v. Je nki ns . 470  F.2fl 1001, 10 03 -04 (9 th  Fi r. 1972) : Uni ted  
Sta te s  v. .Swi>t?i, 436  F.2d  7S7 (5 th  Cir. 1971) ; United  S ta te s  v. Ahm ad , 347 F. Su pp . 912  
(M .D.Pa. 19 72 ).
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then  not require the  prosecutor to accompany the required witness lis t with  a 
wri tten  sta tement deta iling all other ma tters known to the  prosecuto r which 
might bias the testim ony of a prosecut ion witness in favor of the prosecution, 
viz., all matters of benefit or threat  from the government affecting the witness . 
Such matter s must  be disclosed upon demand,  in any event, as a ma tte r of 
Cons titut iona lly defined due process of law. Gir/lio v. United States,  405 T'.S. 
150, 92 S.Ct. 763 (1972). Therefore, why not regularize the disclosure with  the 
disclosure of ma tte rs (felony record) which may have less significance in 
affecting  the credibility of a prosecution witness?

8.3. Grand Ju ry  Transcrip ts.
Rule 10(a) (3) discla ims any intention of affecting  the discoverability of 

grand jur y tran scr ipts, leaving th at  matt er  to Rules  6 and 16 (a )( 1)( A ).  The 
Advisory Committee notes indic ate th at  Rule 16 generally is intended to :

** . . .  prescribe the  minimum amount of discovery to which par tie s are
entitl ed. It  is not intended to l imi t the  judg e’s disc retion  to order disclosure 
of grand jury minutes where circumstances make it appropriate to do so. 
62 F.R.D. 271, 308.

V This vague sta tem ent  of general princ iple is not  a satisfac tory  treatm ent
of the grand jury  tra nscri pt issue. No lawyer  with significant federal prosecu
tion experience can urge with sincerity  the  argument  that  any significant need 
remains for  grand jur y secrecy once an indictme nt has been returned. In fact, 
the new rule  of evidence is tha t the prosecutor may offer at  tri al the grand 
jury  testimony of his own witness, not merely for impeachment on a claim of 
surprise, but as substan tive  evidence of the  fac t declared in the gran d jury  
testimony of a la te r recanting witness . See Rule  801(d) (1) , Rules of Evidence 
for  United Sta tes Courts & Magistra tes. If  the  grand ju ry  evidence was  rele
vant to the grand jury before it voted to indict, then it is relevant in the  dis
covery sense (see Rule 26 (b )(1) , Fed era l Rules of Civil Procedure)  to the 
accused’s trial preparatio n. To the  extent  th at  special  problems might arise 
in a ra re  case requ iring continued tra nscr ip t secrecy, the protec tive orde r 
mechanism (Rule  16(d) (1 ))  can accommodate th e problem.

The general rule should be th at  the grand jury  tra nscri pt is availab le to the  de
fendan t once he is charged if not genera lly availab le as a public record. Cali- 
'forn ia and othe r Sta tes  have  lived with such a rule  for  many years. See, e.g., 
Cal. Penal Code § 938.1.
9. Compelled Disclosure  of Evidence by the Defendant Before He know s the 

Prosecut ion's Case Is  Impractical and Con stitu tionally Dubious.
9.1 Defense Information Subject To Disclosure.

There is a fundam enta l overs ight in Rule 16(b) and in the Advisory Com
mittee’s notes thereon. Nothing is said  in the  tex t of the  rule nor in the  com
men tary on the  p ractica l problem of how a defe ndant determ ines wha t evidence, 
if any. he will introduce  in his case-in-chief before the prosecution has  even put 
its  first witness on the  stand . The fail ure  of Rule 16(a)  to provide discovery of 
the substance of the  government’s evidence—excepting for state men ts made 
by the defendan t to a known  government agen t (Rule  1 6 (a )( 1 )( A )) —puts the 

f, defendan t in the position under Rule 16(b) of having to gamble on how he will
defend again st a prosecution case of unknown content.

There may he no need to p ut in any defense, if  the doctr ine of reasonable doubt 
requires an acq uitt al at  the close of the  government's case-in-chief. See Rule 
29(a)  F.R.Crim.P. On the other hand, if defense  counsel know th at  a con- 
tingent defense strategy must be disclosed to the  prosecuto r before the  prosecu
tor has revealed the  streng th or weakness of his case, lawyers for the  accused 
will be induced to delay prepar ing a defense until the prosecution is abou t to 
rest  its case in o rder  to avoid having  to give the government a preview of antici- 
pa tod gaps o r weak points  in the government’s proof.

Thus, unless and unt il subs tant ive pre -tri al disclosure of the  governmen t's 
case-in-chief is required, it is unreasonable to oblige the  defendant to deter
mine and disclose his defense  before the government has  rested . WhPe the  
amended version of Rule  16(a)  is helpfu l in revealing the names and addresse s 
of prosecution witnesses, it does not assure  the defe ndant of the substan tive  
information to be presented at  the  tri al,  on w’hich he can form ulate a defense, 
if any is available beyond effective cross-examination of government witnesses 
and  the argument of the doctr ine of reasonable  doubt.



302

9.2 The  Connt itu lionii lity  o f Rule  J6 (b)
T he  qu es tio n of  th e  const itu tional  va lidi ty  of  co mp ell ing su bst an tial  pre -t ri al  

di sc lo su re  of de fens e ev iden ce  as  th e pr ice fo r going  to  tr ia l at  all  is one too  
la rg e fo r ad eq ua te  tr ea tm en t in  th is  repo rt , giv en  th e lim ited  tim e av ai la bl e 
be fo re  the Co ng res s in te nd s to ac t. Suffice it  th a t th e  co mmen ts on th e prob lem  
by th e Ad vis ory  Com mitt ee  a re  not  ad eq ua te  to put such  do ub ts  to re st . I* or  
ex am pl e,  no th in g is sa id  in  th e co mm entar y on th e ar gum en t th a t by pl ea di ng  
no t gu ilt y,  th e accused obliges him se lf to dis clo se  a de fens e— an d ther eb y give  
ev iden ce  be for e tr ia l which  may  he use d ag ai nst  hi m se lf—w he re as  if  he  plea ds  
gu il tv , hi s F if th  Amen dm en t pr iv ile ge  of sil ence  re m ai ns  su bst an ti a ll y  in ta ct .

Ho we ve r, un ti l Rule 16(a ) is  sig nific an tly  lib er al ized , th e  im pr ac ti ca li ty  of  
Rule 16 (h ) is a suf fici ent  re as on  not. to ri sk  a  C on st itutiona l te st  of co mpu lso ry  
pre -t ri al  d isc overy  f ro m the  d ef en da nt ?

RUL E 1 7. SVBPF.NA

Form er  Ru le 17 (f ) (2 ) re st ri ct ed  the plac e fo r ta kin g a cr im in al  ca se  de po si
tion  to  one  co nv en ient  to  th e  witn es s. Th e revised ru le  pe rm it s the de po sit ion to 
be or de re d an d a sub poena to  re qu ir e at te nd an ce  o f th e w itn es s a t “an y place de s
ig na te d by tiie  tr ia l co ur t. ’’

COMMENT ON RULE 17 AMEND MEN T

T he lib er al iz at io n of  th e cho ice  of  p lac e fo r a cr im in al  de po sit ion is co ns is te nt  
w ith th e na tio nw id e se rv ice of  tr ia l subpoenas tr ad it io nal in fe de ra l cr im in al  
pra cti ce  (R ule 17 (e ))  an d is de si rable,  prov ided  th a t tr ia l .judges ar e ca re fu l 
to  see th at a de po sit ion subpoena  is  not use d to hara ss  w itn es se s by mak in g them  
tr avel un ne ce ss ar ily  to inco nv en ient  p lace s.

How ev er,  it  would seem th a t Ru le 1 7 (f )( 1 ) mig ht  he modif ied  co nc ur re nt ly  
to  av oid the nee d to ob ta in  issu an ce  of th e de po sit ion subpoena  fro m a co ur t in 
a fo re ign di st ri ct . Sin ce th e tr ia l co ur t has  nat io nw id e cr im in al  pro ces s, it  
sh ou ld  be ab le to iss ue  th e de po sit ion sub poena re tu rn ab le  in a fo re ign d is tr ic t 
a t th e sam e tim e th a t it au th or iz es  the depo sit ion in  a fo re ign dis tr ic t,  ther eb y 
el im in at in g an  un ne ce ss ary mec ha nica l proc ed ur e fo r cou nse l an d an oth er  co ur t. 
Enf or ce m en t by co ntem pt  could  he in th e tr ia l co urt  ju s t as  it  is in th e ca se  of 
g ra nd  j u ry  or  tr ia l sub poenas .

RULE 20 . TRAN SFER FROM TI IE  DISTRICT FOR PLEA AND SENTENCE

R ul e 20 prov ides  an  ex pe di tiou s me tho d fo r di sp os iti on  with ou t tr ia l of  a 
cr im in al  ch arge  by a de fe nd an t or  juve ni le  loca te d in a d is tr ic t ot her  th an  th e 
ch ar gi ng  d is tr ic t.  Ho we ver, fo r Rule 20 to  oper at e under  pr es en t pr ac tic e,  th e 
def en dan t m us t be “a rr est ed  or  he ld"  in th e fo re ign d is tr ic t.  Th e pro posed  
re vi sion  of  Rule 20 wo uld  per m it dis jx isi tio n of  a ch ar ge  pend ing in a fo re ign 
d is tr ic t if the de fe nd an t or  ju ven ile is “a rr es te d, held,  or  pr es en t"  [emph as is  
ad de d]  in th e fo re ign d is tr ic t.  Th us , a w a rr a n t of  a rr e s t wo uld  no long er  he a 
co nd iti on  prec ed en t to Rul e 20 tr ea tm en t.

COMMEN T ON RULE 20  AMENDMENT

T he  el im inat ion of  a n a rr e s t as  a cond ition  of  di sp os iti on  of  a fede ra l cr im in al  
ch ar ge  ot he r th an  by tr ia l in a fo re ign dis tr ic t is  a de si ra bl e ste p. I t is co ns is tent  
w ith  th e ch ange  prop osed  in Rule 4, wh ich  re ve rs es  tii e curr en t pr esum pt ion of 
a w arr an t of  a rr est  in fa vo r of a pres um pt ion th a t is su an ce  of a sum mo ns is th e 
usu al man ne r of br in gi ng  th e def en da nt w ith in  th e pe rs on al  ju ri sd ic tion  of th e 
d is tr ic t court .

RULE 20 .1 . CLOSING ARGU MENT

T hi s is a new ru le  which  cod ifie s the fina l ar gum en t pr ac ti ce  in th e fede ra l and 
S ta te  co ur ts  in th e Cen tral  D is tr ic t o f  Cal ifor ni a.  Th e pros ec ut ion ope ns,  th e  
de fe ns e rep lie s, an d th e pr os ec ut ion rebu ts .

* Ru le 11(f ) on ly re qu ires  th a t th e co ur t ac ce pt in g a guil ty  plea  sa ti sf y It se lf  “ th a t 
th ere  is a fa ct ual  ba si s fo r th e pica .” Th e co urt  Is no t re qu ired  to cross-e xamine  th e 
ac cu se d on all  possi ble cr im es  re la te d  to  th e  tr ansa cti on  on which  the plea  of gu il ty  is 
tend ered .

4 S ta tu to ry  revi sio n of th e  de fens e co un se l’s wor k pr od uc t pr iv ile ge  (R ule 1 6 (b )(2 ))  
m ay  be Indi ca ted if  th e Su prem e Cou rt  reve rses  th e N in th  C ir cu it 's  ho ld ing in  Uni te d  
S ta te s  v. Rrow n, 501 F.2 d 146. 15 1-15 7 (9 th  Cir . 19 74 ),  ce rt io ra ri  g ra nt ed  sub  nom.  
Uni ted St ate s v. N oble s, ------ U .S .-------- , 95 S.C t. SOI (1 97 5) .
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COMMENT ON NEW RULE 29.1

It  is difficult to understand  why this proposal lias not been the unifo rm 
practice nationally , because it comports with  the theory of civil pleading and 
appellate briefing pract ice in concisely sta tin g factual and legal issues. How
ever. the  wri ter understa nds Unit some Jurisd ictions, e.g., the  Sta te of New 
York, have followed the procedure of defense  final argum ent followed by a 
prosecution final argument. Tha t pract ice requ ires the defendan t to speculate on 
the  prosecutor's arguments which he must meet. The proposed uniform fede ral 
rule  is clearly an improvement.

RULE 32 . SENTENCE AND JUD GM ENT

Provision for modification of bail sta tus  between conviction and imposition 
of sentence in Rule 32 (a )(1)  is stricken . Th at subject is trea ted  in Rule 40(c) 
and in IS L’.S.C. jS 314S.

The court's obligation to advise a defendan t upon imposition of a criminal 
judgm ent that he has a right  to appeal therefrom is expressly limited, elim inat
ing the question whether the court  must advise the defen dant of his righ t to 
appeal when he has been convicted upon a plea of guilty or nolo contendere.

If the cour t desires to impose sentence with out  the aid of a presen tence inves
tiga tion  and report from the probation service, the  court must sta te on the record 
its  reasons  for dispensing with the preferred practice. A presentence report is 
now expressly  autho rized  to be prepared  for and read by the court  before 
conviction, provided  that  the defen dant gives his writ ten consent. This new 
fea ture of the rule is intended to give the court  the kind of information it may 
requ ire intelligently  to approve or disapprove of a proposed plea bargain 
which includes a specific sentence commitment by the court (see Rule 11 (e)(2 ) ).

The amended rule clarifies  the righ t of the defendant or his counsel to >»*e all 
of the p'rvsentenee investigation repo rt exclusive of any recommendation as to 
sentence. That right,  however, is qualified in tin* case where the cour t believes 
the repor t "contains diagnost ic opinion which might seriously disrupt a program 
of rehabili tation, sources of information obtained upon a promise  of con
fidentiality, or any other information which, if disclosed, might resu lt in harm , 
physical or otherwise, to the defe ndant or other persons . . .. ” Rule 
32(a)  (3)  (A ). However, if d isclosure is prevented by court order for any reason, 
then the court  must “state  orally or in wri ting  a summary of the fac tua l 
inform ation  contained there in to be re lied on in determining sentence, and shall 
give the defendan t or his counsel an opportuni ty to comment thereon. The sta te
ment may be made to the  par ties  in camera.” Rule  3 2(a) (3) (B).

If. cypies of the  presentence repo rt are  made available to counsel for the  
parties, upon imposition  of judgment, the copies must be retu rned  to the proba
tion officer. Nei ther  the  defen dant nor counsel for  the government or defendant 
may make copies of the repor t.

COMMENT ON RULE 32 AMENDMENTS

By clearly sta ting th at  the court  need not advise  a defendant of his right of 
appeal aft er judgment upon conviction by plea of guilty or nolo contendere, the 
Advisory Committee believes frivolous appea ls motivated by confusion will be 
less likely. 02 F.R.D. 271, 322. However, the need for knowledge of the righ t to 
an appeal may be even clearer when the circumstance for appealing is esoteric . 
Thus, if a defe ndant is sentenced illegal ly (see Rule 35), or if he is sentenced 
af ter denia l of a motion in arr est  of judgment (Rule 34). there may be an even 
more pressing indica tion for advice of his right to appeal, than in the  o rdin ary 
case where the  defendant has been sentenced af te r conviction by a jury . There 
fore, the new second sentence in Rule 32(a )(2)  is probably an unfor tun ate  
rest rict ion upon the cou rt's duty  of advice incident to preserving appella te 
jurisdic tion  for the defendan t

Serious questions of due process are  raised by the provisions concerning dis
closure vel non of the presentence repo rt (Rule 10 (a )( 3)) . It  is difficult to 
discern why information reported  to the court for  sentencing, which may have  
a gre ate r impact on the future  life of the defe ndant than any evidence relevan t 
to the  question of guilt or innocence, should be subject in any circumstance to 
ex parte presenta tion  to the court. In the wr ite r’s judgment, the reli abil ity of



the information used by the cour t for determining a criminal judgm ent is a t l eas t 
as  important  as the relia bili ty of evidence collected by the  government in orde r 
to prosecute the accused.

The overwhelming majori ty of federal  criminal cases are  disposed of without  
a tria l. Therefore, in most cases, the quality  of the  evidence of guil t is less 
important to the accused than  what the p rosecutor, the inves tigat ive agency, and 
the  friend s and acquaintances  of the defendant tell the probation officer abou t 
him. A disti llatio n of th at  hearsay is reported to the court by the  probation officer 
in his presentence report. If  the adversary  system is deemed essen tial to the 
correct adjud ication of guilt, it would seem that  our procedures for testing hear
say affecting sentence should be no less jealou sly guarded.

The balance of competing interests seems to favor disclosure of all materi al 
submitted to the sentencing judge and considered  by him in determining his 
judgment, including any recommendation by the proba tion officer as to sentence. 
If  hearsay evidence from an unidentified in former of the most impeccable creden
tia ls is not sufficiently trustw orthy for a tri er  of fact,  una ttrib uted hea rsay 
should not be allowed to form the basis for a commitm ent to federal prison. 
Lawyers experienced in fede ral criminal practice are  f am ilia r with the simplis tic 
char acte riza tions of some defendants given by cer tain law enforcem ent agencies 
to probation officers anil judges.  For example, how many defen dants have been 
classified in the  same year  in the  same city as the “largest drug pusher in town”, 
or some simila r conclusory label which has no known—or even knowable—basis 
in fact. How much unverified criminal “intelligence” data has prejudiced defend
an ts ’ rights in the federal sentencing process? The unatt ributed intelligence 
source provides a useful tool for  a law enforcement agency possessing unlawfully  
obtained evidence (electronic surveillance materia l, for  example)  to use th at  
evidence at  minimum risk  in the  sentencing process.

If inform ation submitted  in a presentence report is of the sort  that  it “might 
serious ly disrupt  a program of rehabi lita tion ”, then the remedy may be to dis
close tha t inform ation to the accused’s counsel with  the understanding  that  he 
will use bis discret ion in deciding the extent to which he will impart the raw 
da ta to his client. The court should not be allowed to edit, either orally or in 
writ ing,  a  summary of the information on which i t will r ely in imposing sentence. 
To allow that  pract ice is to invi te the exercise of wire viewable discret ion not 
only on what the sentence may be, but also on the  facts  which just ify  the  sentence. 
The defendant or his counsel must know wha t is before the court  and motiva t
ing the sentence if the  sentence is to have the appeara nce of legitimacy. Under 
the present sta te of the  law on the non-reviewabil ity of fede ral sentences, no 
reviewing cour t (nor  any other neu tral  party ) will ever  have the opportunity 
to verify  the accuracy and completeness of the judge’s sum mary  of  the sensitive 
information on which he relied.

Rule 32 (c )( 3)( E ) proh ibits  counsel from having copies of the presentence 
report. It is unclear whe ther  counsel may even make notes  of wha t he sees in 
the  report.  It  would seem th at  a protective order would be a more appropr iate  
man ner of accommodating the  defendant’s law yer ’s need to have reasonable 
access to the contents of the report,  with rest rict ions on the extent to which 
counsel might disclose the  contents. The proposed rule  would place a premium 
on counsel having  a photograph ic memory, hardly  a releva nt crite rion  for an 
effective advocate  in the federal  courts.

There  are legitimate  post-sentence judic ial uses of the data in the presentene* 
repor t. Counsel may need such information to prep are and argue a motion for 
modification of sentence. Rule 35, F.R. Crim.P. Such motions  need not be filed 
unt il all appel late review has  ended—often one or two year s aft er counsel has  
read the probation  officer’s repor t. Rule 32 should not require counsel to visit  the 
court ’s chambers or the  p robation officer in o rder  to  refr esh  counsel’s recol lection 
sufficient to prepare the motion.

RULE 4 3.  PRESENCE OF THE DEFENDAN T

Two principal changes  are  effected in the revision. Most important  is the 
modification to recognize the cons titut iona l alte rna tives available  to  a court  con
fron ted with an obstreperous defendant. Exclusion from the courtroom is ex
pressly  perm itted  by the amendment. See Illinois v. Allen,  397 U.S. 337, 90 S.Ct. 
1057 (1970). Tin* second change  is the recognition that  the defendant's presence  
is no longer necessary at  a conference or argument upon a question of law.
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COMMENT ON RULE 43 AMENDMENTS

The revision of the  rule  on the required presence of the accused to conform 
with the Allen decision is probably beneficial, provided  th at  the federa l courts 
understand  that  it  is only in the most extre me circumstances th at  the remedy 
of exclusion is indicated. The continued presence  of the actin g out  defend ant  
must be interfe ring  with the  orderly  judicia l process before the tri al  should be 
conducted out of the  presence  of a non-consenting defendant.

Permit ting  defendants  to be absent during conferences and legal argument is 
desirable  to the extent  t ha t it  avoids the unnecessary  exi>enditure of  trave l funds 
an d/or  loss of wages required by compelling a defe ndant to atte nd hearings oh 
ma tte rs often  of lit tle  inte res t or direct concern to him.

* * * * * * *
I understand  th at  the  Board of Governors of the Sta te Bar of Cal iforn ia will 

consider this  repo rt, including the portion  dealing with  the amendments  to the 
Rules through Rule  15 (da ted  7 February  1975) at  its  next  meeting (9 May 1975) 
and  that  the  Board’s action thereon  will be communicated promptly  to the ap
propria te members of the  House of Rep resentatives and  the Senate.

Copies of this  report  are  being mailed concurrently to the four Congressmen 
menioned a t the beginning of th is lett er (swpra a t pp. 1 -2) , accompanied by copies 
of my report dated 7 Februar y 1975. Copies of this  report only are being mailed 
to each member of the  Committee on Crim inal Law and  Procedure and to the  
Board of Governors (at ten tion Mr. Wil liam Eades ).

Respectfully  submitted ,
Robert E. Hinerfeld, 

Reporte r on the  Proposed Amendm ents
To the  Federal Rule s of Criminal 
Procedure for  the Committee on Crim
inal Law  and Procedure, Sta te Bar of 
California,.

Murphy, Thornton, H inerfeld & Cahil l,
Los Angeles, Calif., February  7,1975.

Re Sta te Bar Committee on Crimina l Law and Procedure—Re port to Board of 
Governors on Proposed Amendments To Federal  Rules of Criminal 
Procedure.

J ose C. Ortega, Esq.,
Exe cut ive  Director, Model Ci ties Center for Law and Just ice, Los Angeles, Calif.

Dear J oe: Last June, our subcommittee was  asked to report on the  proposed 
amendments  to  the Federa l Rules of Criminal Procedure which were transm itted  
to Congress by the  Chief Just ice  on 22 April 1974, to become effective on 1 Augus t
1974. The request for a report was received by our  subcommittee on 11 Jun e 
1974, a n inadequate time in which to diges t and  comment upon thi s sub stantial 
modification of the  rules. Happ ily Congress came to our rescue  with  a bill en
acted shor tly before 1 August 1974, delaying the  effective date for  one year in 
order to give Congress time to consider whe ther  the proposed rules should be 
ratified or modified by Congress.

You have requested  th at  I prep are a report  for considera tion by our subcom
mittee. I have reviewed the  proposed amendments. Following is a brief summ ary 
of the  effect of the  amendments  and my comments.1 The Supreme Court’s order 
and  the proposed rule s have been published at  62 F.R.D. 271, along with the  notes 
of the  Advisory Committee.

RULE 4. ARREST WARRANT OR SUMMONS UPON COMPLAINT

The presumption under the  old rule  was th at  a war rant  of ar rest issued as a 
ma tter of course  when a crim inal complaint was  approved by the federa l magis-

1 For  the most pa rt,  the  summaries  of the  rules affected by the proposed amendm ents 
are limited to the new fea tures which would be Introduced to the rule. To the  extent  th at  
featu res of the old rule  would be ca rried  forward into the  amended rule, no summary or 
comment is offered.

This repo rt covers those amendments through Rule 15. A second Ins tallm ent will cover 
Rule 16 to the end.



tra te . A summons issued only i f the government’s atto rney requested it in l ieu of 
a warrant. The presumption is reversed in the  new rule. A summons, rat he r 
tha n a  warrant , now issues a s a mat ter of course.

A w arr ant will issue if the  defendant d«»es not appear in response to the sum
mons or if “a valid reason is shown” for issuing an ar re st  war ran t. Such show
ing can be made eith er in the dis tric t in which the  complain t was tiled or  in the 
dis tric t in  which the  defendant is found.

The new rule clarit ies the  requirements for commencing a federal criminal 
prosecution by compla int (rathe r than  by grand jur y indictment) . Subsection 
(c) is new to Rule 4. It  deal s with the  manner of asce rtaining probable  cause  
by the mag istrate.  I t res tates the Supreme Court decisional law th at  hearsay  
evidence is sufficient to supp ort a finding of probable cause. The magis tra te is 
empowered to require, if he chooses, the presence of the complainan t who 
executed the affidavit in support of the criminal complain t and to take sworn 
ora l testimony from the compla inant and any other witnesses the complainan t 
might produce before determining whether to issue eith er a summons or wa r
rant  of arrest . The magis trat e is obliged, in the event of such an oral proceeding, 
to make eith er a record or summary thereof. Multiple summons or wa rrants  are  
now permitted  for the same defendan t. The new’ rule  takes no position on what 
constitu tes probable  cause, leaving that  question to the  decisional law ': e.g., 
Giordenello v. United States,  357 U.S. 480 (1958) ; Aguilar  v. Texas,  378 U.S. 
108 (1964).

COMMENT ON RULE 4 AMEN DMEN TS

The objective of the  change  from a presumption in favor of a wa rra nt of 
ar rest to a presumption in favor of a summons is sound. Query whe ther  it will 
be honored in the breach by a prosecutor’s prac tice of seeking wa rra nts  as a 
matter of course by a showing of “valid reason” in the same manner that  
prosecutors tend  to influence the amount  of bail set on the  filing of a criminal 
charge?

The provision  authoriz ing expressly the  power of the  magis trate to take oral  
evidence on a criminal charge is desirable. It  may sta te  the exist ing inheren t 
power of the mag istra te, but by sta ting  it expressly, some mag istrates  may be 
encouraged to look behind affidavits which are  generally  prepared by the United 
States Attorney’s office to asce rtain  in questionable cases whether the live witness 
sounds as convincing as his affidavit, dra fted  by a lawyer, w’hich he has  signed. 
It  might be desirable to expand this  provision to resolve the  implic it issue 
whether  the about-to-be-accused person has  a right to attend that  oral  hear ing 
and cross-examine the  complainant.

RULE 9. W’ARRANT OR SUM MO NS UPON  INDICT MEN T OR INFO RMA TION

Paralle l changes are made  in fhe procedure for issuing a summons ra ther  
than a wa rra nt when the  criminal proceeding is ini tiated,  or carr ied forw ard 
aft er criminal complaint, by indictment or information. The summons is now’ 
the  favored form of process. Multiple summonses or wa rra nts  are  likewise 
authorized for one de fendant.

The indictment car ries with it a conclusive presumption of probable  cause. 
The information will perm it a summons if it is supported by oath. However, the  
Advisory Committee observes that  if a warrant  is requested by the government 
upon an information, “good prac tice” indicates th at  the  request should be 
accompanied by an affidavit setting out probable cause  to support the informa
tion. This suggestion is not embodied in the  amended rule.

COMMENT ON RULE 9 AM ENDMENTS

It  would have been advisable for the amendment to Rule 9 to require a sw’orn 
showing of probable cause in support of a prosecution request for a  w arrant upon 
a criminal information. No sound reason appears  for  leaving that  ma tter to the  
willingness of the prosecutor to abide by th e Advisory Committee’s recommenda
tion on “good prac tice”. A criminal information is simply a charge  signed by th e 
prosecutor who has  no personal knowledge even of the  hearsay evidence which 
might cons titu te probable cause.

RULE 11 . PLEAS

Substantia l changes and new procedures are introduced with the  amendment 
to Rule 11. The same three pleas are still  recognized, viz. Not Guilty, Guilty, and
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Nolo Contendere . However, a stan dar d, albeit vague, is enun ciate d for the firs t 
time on w heth er the court  should accept the  nolo plea, und a deta iled plea barga in 
struc tur e is specified, legitimizing in the  Fed eral  Rules for  the  first time the 
prac tice which has  been recognized in the  American Bar Association Sta nda rds  
lor Crimin al Jus tice and in Sta te pract ice.

The nolo conten dere  plea is sti ll subje ct to consent of the court . But  now. the  
rule  provides a stan dar d for gra nting or denying consen t: the plea shall  be 
accepted  by the court  “only af te r due consid eratio n of the views of the par ties  
und the intere st of the public in the effective adm inis trat ion  of jus tice .” Of 
course, if the  plea is offered by the  accused, the only pa rty  whose view might 
be relevant  the rea fte r is the prosecutor' s. Under the  old rule, it  was the  well- 
known policy of the Dep artm ent of Jus tice to oppose all nolo pleas. However, 
fede ral judge s frequently  would inqu ire whether  the prosecutor  was sincere  in 
his opposition in th at  case or merely subm ittin g a pro form a opposition in 
accordance with  Depa rtme nt policy. The new rule should have  the  effect of 
eliminatin g the indis crim inate  opposition by the government  to all nolo pleas. 
However, the rule  shrin ks from enu ncia ting  meanin gful cri ter ia for determining 
whet lier the public inte rest  indicates acceptance of a nolo plea—fa ctors  such as 
exposure of the defe ndan t to civil liab ility  aris ing from a plea of guilty.

The rule  also spells out the procedure for takin g a plea of guilty, or nolo 
contender e, consisten t with  the  practice  elaborated in the recent decisions to 
assure  th at  the defe ndan t understood the na tur e of the crim inal charg e and the 
legal consequences of that  plea, viz. waiv er of his righ ts to tri al  of any kind, 
and the  maximum ami minimum pot enti al sentences. In addit ion, the  rule  
requires the  court to inquire of the accused person ally to be ce rtai n that  his plea 
of guil ty is voluntari ly given and not the result of improper pressures  upon him. 
In addit ion, the  cour t must inquire about the defe ndan t's unde rstanding of the 
connection, if any, between his desi re to plead guilty  and any discussion which 
may have  occurred between his attorn ey and the atto rne y for  the government.

Finally, the  rule  elaborate s a deta iled procedu re for overt plea bargainin g 
between the prosecutor and defendan t. At the first stage  of th at  procedure, the 
cour t “sha ll not par tic ipa te in any such discuss ions.” However, the rule requires 
any plea agreement between the  par tie s to be disclosed in open cour t when the 
plea is offered. At that  point, the court may accept or reject the plea agreem ent 
made by the prosecutor  and defe nda nt—or, the cour t may defe r decision on th at  
question unt il a presentence reiio rt is available.  If  the cour t accepts the  plea 
agreeme nt, then  the court must inform the  accused that  it  will dispose of the 
prosecut ion in a manner no less favo rable to the accused tha n the  contents of 
the plea bargain. If  the cour t rejects the  agreem ent, then the cour t must advise 
the  defe nda nt personal ly in open cou rt of such rejection and furth er  advise  him 
that  he may with draw his tende red plea. If  the defen dant elects not to with draw  
his plea, notw iths tand ing rejec tion by the  court of the plea agreement,  then  the 
cour t must inform  the accused th at  dispos ition of the case may be on term s less 
favorable  tha n contemplated in the  agreement between the prosecutor and 
defen dant.

As with  discussions incident to nego tiatio n of the compromise and settlement 
of civil causes  of action, in the even t th at  the plea barg ain negotiat ions  fail, 
ma tters disclosed by the defe ndan t incid ent to the negot iations , including his 
tender ed plea of guilty, are inadm issib le in any civil or crim inal proceeding.

Not with standing  acceptance of the  plea, the cour t must sat isfy itse lf before 
ente ring  judgment thereon th at  the re is a factual  basis for the  plea. The rule 
does not specify the  na tur e or circu msta nces  of the inquir y to be made. A use 
immuni ty provision prevents use in any civil or criminal proceeding aga ins t the 
accused of any stat eme nt made in connection with any of the foregoing pleas or 
offers.

Finally, the rule requires a verb atim  record of the  proceedings  in which the  
cour t took each of th e required steps.

CO MMEN T ON RU I-E  1 1 A M ENDM EN TS

The general overhaul of Rule 11 is sal uta ry,  formalizing proced ures adopted 
on an ad hoc basis by certa in fede ral judges over recent years.  The most impor 
tan t contr ibution of this new rule  is the  legitim ization in federal  practice  of 
plea barga ining.  Incident  to th at  step, the rule  provides a form al procedure for 
barga ining,  makin g it clear  th at  the  judge has  a role in the process  af te r the 
lawy ers for the par ties have stru ck a conditional agreement—subje ct to the
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cour t's approval. In  the event th at  the barg ain is not accepted  by the court, 
the accused has the opportuni ty to reconsider  whether  to go to tri al or take 
his chance with an altern ative  disposition accep table to the  cour t and the 
prosecuto r.

Plea  barga ining is thereby brough t out in the  open and  subjected to control 
by the  court. One ancillary benefit of a formalized  plea barga ining  should 
accrue to thir d par ties who are affected by plea ba rg ains : viz. other accuseds 
aga inst whom the plea barg aini ng defendant may agree  to test ify for the 
prosecution. Such persons have the righ t under the Fifth  Amendment Due 
Process Clause to knowledge of any leniency agreement between the prosecuto r 
and the witness. Oifflio v. United States , 405 U.S. 150, 92 S.Ct. 763 (197 2).  
By put ting  the ent ire plea bargain  on the judicia l record, Rule 11 should make 
the prosecu tor's compliance with the  rule of Giglio a ma tte r of course.

To the exte nt th at  Rule 11 e nunciates  a  use immun ity rule  cover ing s tatem ents  
made by the defen dant incid ent to the plea bargainin g process, it seems ambig
uous whet her it inten ds to cover State as well as fede ral proceedings. Rule 
1 1 (e )( 6 ) purp orts  to embrance •‘any civil or crim inal  proceeding aga inst  the 
person who made the plea or offer'’. The Advisory Committee  Note indicate s th at  
it is taken from the  proposed Rule 410, Rules of Evidence for United States 
Courts and Mag istra tes (Nov., 197 1).  Its  language is not diss imilar from the 
general use immuni ty sta tut e (IS  U.S.C. §6002) which does apply federal im
munity orders to Sta te proceedings. Kastig ar  v. United States,  406 U.S. 441, 
92 S.Ct. 1653 (197 2) . Cf. Murph y v. Wa terf ront Comm, of N.Y. Harbor, 378 
U.S. 52, 84 S.Ct. 1594 (1 96 4) . Rule 410 is also sile nt on the State-federa l question. 
Although the notes to Rule 410 elaborate an evid enti ary policy which would be 
inco nsist ent with  Sta te courts utilizing evidence of plea bargain state men ts in 
fed era l court, the  notes are  silen t on the  question whe ther  the fede ral use 
immu nity res tric ts Sta te cou rt evidentia ry use. While  the  language of Rule 
1 1 (e )( 6 ) is sufficiently broad  to embrace Sta te court s, it  would have been 
be tte r for the Advisory Committee Notes to trea t the  point  directly .

RULE 12 . PLEA DING S AND MOTIONS BEFORE TR AIL ;
DEF ENS ES AND OBJECTIONS

Any relief  which the court migh t grant before tri al  of the genera l issue may 
be rais ed by pretr ial  motion, not merely defenses or objections (th e former 
ru le ). The motion may be oral  or writ ten in the  jud ge’s d iscretion .

Cer tain  motions must  be raised before tri al: defenses and  objections based 
upon defects in the institu tion of the  prosecution, or based upon defects in the 
indi ctme nt or infor mati on (exceptin g jurisdic tion  of the  cou rt or sufficiency of 
the criminal charg e to con stitute an offense—which shall be noticed by the  
cou rt at  any tim e) ; motions to suppress  evidence; requ ests for discovery under 
Rule  16; and reque sts for  severance of charges or defe ndants under Rule 14. 
The time for hea ring  such motions and requ ests may be set by court  order at  
the time of arraignm ent  or as soon the rea fter as pract icable, unless otherwise 
provide d by local court rule. If  necessary, the time for making the motion or 
requ est may, if necess ary, be prio r to the time for  hea rin g of the motion or 
request.

At the arraign men t or as soon as the rea fter as pract icable, the government 
may give notice to the  def end ant of its inte ntion to use specified evidence at  
trial.  The purpose of such notice is to afford the accused on oppor tunity  to raise  
objections thereto prior to tri al  by motion ns provided in this rule by pre tria l 
motion to suppress. A complementary provision allows the defendant, acting in  a 
sim ila r time frame, to request such notice of intentio n of the  government to use 
certa in evidence a t tria l, in order to give the  defe ndant an  opportunity to file 
a pret ria l motion to suppress such evidence. However, the defe ndan t’s righ t of 
inqu iry is res tric ted to evidence which the govern ment intends to use only in its 
case-in-cliief a t tria l, provided fu rth er  th at  such evidence is of the sort  th at  the 
defe ndant may be en title d to discover under Rule 16 a nd any relev ant limitation s 
on discovery in th at  rule.

Unless the cou rt orde rs th at  ruling on a pre trial motion shal l be de ferred  unt il 
the  tri al  of the general issue  or unt il af ter verdic t, such motions shall be d ete r
mined before tria l. Where  fac tua l issues are  involved in determining the motion 
the  court is obliged to s ta te  it s e ssen tial findings on t he record.

Failure of a party  to raise defenses or objections or to make requests with in 
the  time fram e specified in thi s rule, including any extens ions made by the



309

court, shall  cons titute a waiv er by the par ty, but the  cou rt may gr an t relie f 
from the  waiver fo r cause  shown.

All proceedings  at  the hea ring  shall  be recorded  verb atim  inclu ding such find
ings of  fa ct a nd conclusions of law a s a re made ora lly.

CO MM EN T ON  RU LE  12  A M ENDM EN TS

The re are  two significant  fea tur es of the  proposed amendmen t to Rule  12. One 
is the  clarif ication of the  question of the  proper timing for  filing motions to 
supp ress  or exclude evidence, whe ther  for  reasons  of invas ion of Fo urt h Amend
ment rights  (a  motion pu rsu ant  to Rule 41 ) or to tes t Fi fth  Amendment righ ts 
infri ngem ent question s (e.g., Miranda iss ues).  The object is to he ar and  det er
mine those questions if possible before the tri al  of the gene ral issue  of guilt. 
Therefore, compulsory pretr ial  motions  will herea fter includ e suppression  and 
exclusion  motions.

The second imp orta nt novelty in the amended rule is the creation  of a pro
cedur e whereby the governm ent is e ncourag ed to flag any suppressio n o r exclusion 
issues  which might impede the  orde rly presentation  of the  tri al  by giving the 
defend ant  sufficient warning  th at  questio nable evidence may be offered at  trial 
so th at  the accused may litigat e the legali ty of the govern ment’s intend ed evi
dence before the tri al  begins. The complem entary righ t of the  defe nda nt to re
quest  whe ther  the governm ent will use cer tain  evidence a t tri al  provides the  
accused for  the  first time with  a formal device to preve nt sur prise and  unneces
sary  delay s in the tri al  which here tofo re could be accomplished only by discre 
tion ary  in form al c ooperation  by the prosecuto r.

The def end ant’s rig ht to requ est whe ther  the governm ent will offer certain 
evidence of questionable legality must be read  in the context of the Organized 
Crime Control Act of 1970 ( l ’ub. L. 91—432, Title VII, § 7 0 2 (a ))  provision rega rd
ing litig ation on the sources of evidence. 18 U.S.C. § 3504. Subsection (a ) (1 )  
of th at  sta tu te  permits a pa rty  to any  fede ral proceeding, including a crimina l 
prosecution, to rais e the issue  by a claim that  evidence is inadm issible  because 
it is the prim ary product of an unl awful ac t (gene rally  one involving  electronic 
or rela ted  surveillance as defined in 18 U.S.C. § 2 5 1 0 (5 )) . Upon the  asser tion 
of such a claim, the par ty opposing the claim of inad miss ibili ty for  such reason 
must affirm or deny the occurrence of the  alleged unlawful act. See also the 
sta tut ory  obligation  of the government to supply each pa rty  a t lea st 10 days 
before tri al  with a copy of the appl icati on and order for any  court authorized 
electro nic surveillance, as a condition of adm ittin g evidence from such evidence 
from such sources at  tri al.  18 U.S.C. §25 18 (9 ).  The combined impact of the  
accused’s sta tutory  right to inqu ire int o the govern ment’s possession of cer tain  
kind s of unlawfully obtained evidence, his right to pr etr ial  notice  of court 
ordered electronic surveillance , and  the  accused's proposed right to request 
whe ther  the governm ent will use evidence of questio nable legality in its  case-in
chief should stren gthen the def end ant ’s abil ity to obtain  a fa ir  judicia l airing 
of some Constitu tional and sta tut ory admissibili ty questions which formerly 
may not have  surfaced in a timely  fashion or at  all.

The procedural righ ts of the  government  and defe ndan t concerning notice of 
government  inten tion  to use cer tain  evidence seem unne cessarily  ambiguous, 
because  they are framed in perm issive  ra ther  tha n manda tory  language. Neither 
prosecution  nor  defense is obliged to utilize  this informa tion al remedy. No con
sequences are  specified for  f ail ure to give or to reque st such notice. The Advisory 
Committee  believed th at  permissive language would suffice to  encourage prosecu
tors  to give notice of inten tion  to use cer tain  evide nce; also, the  Committee 
made the cryp tic observation “th at  judge s have ways of insurin g compliance.” 
The problem is less clea r where  the accused is charg ed by himself. However, 
in a multi -defendant conspi racy case, counsel for one def end ant  may have no 
way of knowing what evidence the governm ent has in its  possession from 
ano the r defendan t—evidence which the government will offer at  tri al aga inst 
all alleged consp irators.

The Advisory Committee's refer ence to the  defe ndan t's expanded discovery 
rights  unde r the proposed amendment to Rule 10 (see  discussion, in fr a ),  does 
not answer  the pre tria l motion to suppress problem in consp iracy  cases, because 
the  def end ant’s righ t to discover stat ements is stil l limi ted by the  amended 
rule, as in the  old rule, to his own stateme nts.

The provision  in the amended  rul e on the  timing of hea ring  of pretr ial  
motions  gives the first form al recognition to the omnibus pr et ria l hear ing which
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was. introduced in the Southern Dis tric t of California without express  permis
sion therefor  in the  Rules. It  is permissive ra the r than mandatory,  so that  
the federa l cour ts may experiment nationally with the procedure and determine 
the classes of cases in which an omnibus hear ing is appropriate.

To the  extent that  the amended ride allows the cour t by order  to defer 
hear ing and ruling  on compulsory pre tria l rulings, including motions to sup
press, a risk is created that  the gran t of such a motion af ter  conviction might 
preclude ret ria l of the defendant because of the tainting effect the possession 
of unlawfu lly obtained evidence might have on the  ent ire prosecution. Such 
effect may be avoided if the illega lity and inadmissibility of the evidence is 
determined before tria l (e.g., by assigning a new prosecutor who lias tw n 
insu lated from any tain ted evidence or the fru its  thereof. Cf /la stigar v . United 
State s, 406 U.S. 441. 92 K.Ct. 1(553 (1972) ; United Sta tes r. MeDaniel, 482 F.2d 
305, 311-312 (8th Cir., 1973). See also: United Sta tes  v. Murder, 474 F.2d 1192, 
1195-1196 ( 5th Cir.. 1973)).

The Advisory Committee wisely urges that  the cour ts use caution in d eferr ing 
consideration  of motions to suppress until aft er tria l in order to avoid this result. 
Since the hearing of suppression motions rare ly will he as time consuming as 
the trial of the general issue and irret rievable  tai nt may prejudice retr ial,  it 
might have been bett er to qual ify the discretion  of the cour t to postpone such 
motions with cautionary language in the rule rat her tha n by the less compelling 
comment of the Advisory Committee.

RUL E 12 .1 . NOTICE OF ALIBI

This rule  is an entirely new addi tion to federal criminal jurisprudence. It  
requires a defendant inten ding to rely upon the defense  of alibi to give p retr ial 
writ ten notice of such intention by filing with the clerk and serving a notice of  
such inten tion upon the government. Thereupon, the government must give 
wri tten notice to the defendan t of the specific time, date and place at  which 
the offense is alleged to have been committed. Then the defendan t must inform 
the prosecutor in writ ing of the specific place he claims to have been at  the 
time of the alleged offense and the names and addresses of the  witnesses upon 
whom the  defendant inten ds to rely to establish the alibi. The reaf ter, the 
prosecutor mus t give wri tten  information to the defendant of the names and 
addresse s of the witnesses  upon whom the government intends to rely to estab
lish the accused’s presence at  the scene of the alleged offense. Each side has 
a continuing duty, both before and  during tria l, to notify the opponent of the 
identity of any addit ional  witness required  to be disclosed under this  ru ’e. 
The cou rt may fix the time with in which such information exchange shall  be 
accomplished.

The court has the discre tion to exclude the testimony of any witness whose 
iden tity  should have been disclosed by reason of this  rule, but  application of 
the  rule  may not limit  the defend ant ’s righ t to tes tify  in his own behalf. More
over, for good cause shown, the  court may gra nt an exception to any of the 
requ irements  of thi s rule.

COMMENT ON NEW RULE 12.t

The Advisory Committee notes th at  this  rule has  been under consideration  
for  the fede ral cour ts in various forms since 1943. It  is a compromise between 
prosecution and defense arguments  on the mer its and pit fall s, both pract ical 
and  Constitutional,  of requiring a defendant to teleg raph  his defense to the  
prosecution  where al ibi evidence will be tendered  a t tr ial .

The Constitu tiona l problems of an alibi notice rule  have been considered by 
the  Supreme Court unde r differing Sta te sta tutes : Will iams  v. Florida, 399 U.S. 
78. 90 S. Ct. 1893 (1970) ; Wardius  v. Oregon. 412 U.S. 470. 93 S. Ct. 2208 (1973). 
Where  reciprocal  discovery is avail able  to the  defendan t, val idity seems more 
likely. However, the Supreme Court  has not considered  the Consti tutional im
plica tions  of a rule  which threat ens  a sanction if the defe ndant elects not to 
comply with  the rule. In an attempt to meet this unresolved problem, the pro
posed r ule  gives t he court a disc retionary safe ty valve to make exceptions from 
the  requirem ent of the rule  in particular  cases.

One problem of fair nes s sugges ted by the new rule  which is not raised  by 
the  Advisory Committee is the  absence of any obligat ion of the  government to  
advise  t he  defendant  of th e identi ties  o f intended reb uttal witnesses on th e alibi 
Issue. If  the rule  Is justi fied at  all to give the prosecution a fa ir oppor tunity



to  develop  ev iden ce  on the re li ab il ity of  al ib i w itn es se s,  it  wo uld  see m th a t th e 
■de fend ant sh ou ld  ha ve  as  mu ch no tic e ns  po ss ible of w itn es se s wh o will  be 
pr es en te d by th e go ve rnmen t to  im pe ac h hi s al ib i witn es ses. The  go ve rn m en t s 
ob liga tion  to  giv e no tic e is lim ite d un de r th e ru le  to w itn es se s wh o will  te nd  to  
plac e th e ac cu se d a t th e tim e an d scen e of  th e  cri me , bu t no t w itn es se s who  
re but  t he a libi  de fen se.

BULE 12 .2  NOTICE OF DEFENSE  BASED UPON MENTA L CONDITION

T hi s is  anoth er  new ru le . I f  a def en dan t in te nd s to  re ly  up on  th e  de fens e of 
in sa nity  a t th e  tim e of  the all eg ed  cr im e,  he  m ust  give w ri tt en  p re tr ia l no tic e 
th ere o f to  th e court  am i go ve rnmen t. F ail in g  such  no tice, th e de fe ns e of in sa n it y  
may  no t be ra is ed  a t t r i a l ; ho wev er,  fo r ca us e show n, th e co urt  may  all ow  add i
tion al  tim e fo r tr ia l pre par at io n  or  mak e o th er appro pri at e or de rs . I f  a de 
fe ndan t in te nd s to  in trod uc e ex pe rt  te st im on y re la ting  to  m en ta l di se as e,  de 
fect.  or  ot he r co nd iti on  be ar in g up on  th e is su e of  w het he r he  ha d th e re quir ed  
m en ta l st a te  to  co mmit th e off ens e ch ar ge d,  he  m us t als o giv e w ri tt en  no tic e of  
suc h in te nt io n.  In  re sp ec t to  th is  ob lig at io n,  th e  co ur t is also  em po wered  to  al lo w 
ad di tion al  tim e fo r tr ia l p re par at io n  or to  mak e oth er  ap pro pri a te  or de rs  in  
th e ev en t th e de fe nd an t ha s no t com pli ed .

In  an  appro pri a te  cas e, th e co urt  m ay  re quir e  th e def en dan t to  su bm it to  a 
•psych ia tri c ex am in at io n by a co urt  de si gn at ed  psy ch ia tr is t,  upon  mot ion of  th e  
go ve rnmen t.

If  th e de fe ndan t fa il s to giv e no tic e re  in te ntion  to  us e ex per t te st im on y on 
m en ta l co nd iti on  or fa il s to  com ply  w ith  a co urt  ord er  to  su bm it to  psy ch ia tr ic  
ex am in at io n,  th e co ur t ma y ex clu de  an y expert  w itn es s te nd er ed  by th e ac cu se d 
•on the issu e of  h is  m en ta l st at e.

COMMENT ON NE W RUL E 12 .2

Th e ru le  do es  no t de al  w ith  th e co mpe nten cy  of  th e ac cu sed to  st an d tr ia l.  
See, e.g.. 18 U.8 .C.  S 4244. Li ke  Rul e 12.1, th is  is  a new step  in im po sin g ob lig a
tio ns  upon  an  ac cu se d to  dis clo se  an  an ti c ip ate d  de fens e to  th e pr os ec ut ion 
to ai d th e pr os ec ut ion in pre pa ring  to  m ee t th e  de fen se . Ho we ver, it  goe s fu rt h e r 
th an  Ru le 12.1 in th a t it  ex po ses th e ac cu se d to  in te rr ogation  by a co ur t de sig
na te d  psy ch ia tr is t in ad va nc e of tr ia l.  T he pr ob lems of  th e F if th  Amen dm en t 
co mp ulsory  se lf -inc rim in at io n pr iv ileg e a re  not  dea lt  w ith nt  al l in th e te x t 
of th e ru ie . Th e Adv iso ry  Com mitt ee  h as  tr ea te d  th e prob lem  cu rs or ily,  as  
Sol lo w s:

. . . An y is su e of se lf -inc rim in at io n which  mig ht  ari se  can be  dea lt  w ith 
by th e court  as . fo r ex am ple, by a b if urc at ed  tr ia l which  de al s se par at el y  
w ith  t he  is su es  of g ui lt  and  o f m en ta l re sp on sibi lit y.

Se ve ra l pr ob lems ap pea r to be igno re d by th is  ca su al  tr ea tm en t of  th e  de 
fe ndan t’s ri g h t of  sil ence . F ir st , to  th e ex te n t th a t de fens e co un se l pl an s to  us e 
ex pe rt  op inion ev iden ce  on th e m en ta l as pe ct  o f th e cr im e— e.g., di m in ishe d ca pa c
it y—b if ur ca tion  is  un lik ely sin ce th e pote ntial  ex per t ev iden ce  w ill  re la te  to  
de te rm in at io n of  an  elem en t of  th e cr im e ch arge d.  B ifurc at io n of  th e  tr ia l of  
es se ntial  el em en ts  o f th e  o ffense  c ha rg ed  see ms  u nw ie ld y a t best.  Sec ond, th e ru le  
fa il s to  define an y lim it s fo r “a n appro pri a te  ca se ” in which  th e  go ve rn m en t 
m ay  move th e  court  to  ap po in t a psy chia tr is t to  ex am in e th e  de fe nd an t. Since 
th e  ru le  does no t im pose  an y li m it at io n  on ac ce ss  to  th e p sy ch ia tr is t’s re port  
or  an y in fo rm at io n which  he  de rive s from  his  in te rv ie w s w ith th e ac cu sed,  th e  
pr os ec ut or  ca n use th e psy chia tr is t ap po in tm en t pr oc ed ur e as  a de vic e to  obt ai n 
ev iden ce  o r l ea ds  to  ev ide nce a gain st  the  d ef en da nt .

In  su m m ar y,  th is  ru le  ev ide nc es  a la ck  of  suf fic ien t an al ysi s and  tr ea tm en t 
of th e  F if th  Amen dm en t conf lic ts like ly  to  re su lt  from  it s ad op tio n,  a t le as t 
to  th e ex te n t th a t if  is pu rposed  pri m ari ly  to  cr ea te  th e co nd it io ns  fo r appoin t
m en t of  a  psy ch ia tr is t to  i nt er vi ew  th e accu sed a t th e re qu es t of th e pr os ec ut ion.

rule 15 . DEPOSITIONS

For m er ly , upon  a sh ow ing by  the* defe ndan t on ly,  th a t a de fe ns e w itnes s’ 
te st im on y ha d to  be ta ken  by de po si tio n “i n or de r to  pr ev en t a fa il u re  of  
ju st ic e”, th e co ur t ha d disc re tio n to  ord er a de po si tio n to  be ta ken  a t an y tim e 
a ft e r th e fil ing  of  th e in di ctm en t or in fo rm at io n,  upon  no tic e to  th e  part ie s.  
In  ad di tion , th e  co ur t cou ld ord er  th e de po si tio n of  a w itn es s co m m itt ed  in  lieu  
of  b ai l, upon  ap pl ic at io n of th e w itn es s,  as  a co nd iti on  of  d is ch ar gin g th e w itnes s 
from  cu sto dy . Th e ne w ru le  en ab les th e go ve rn m en t al so  to  ta ke  de po si tion s
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of its  own witnesses, upon order of the cour t upon a less stringent tes t of necessity and for  a number of new reasons not recognized for depositions sought to be taken by defendan ts under  the  old rule.The test for obta ining  an ord er for deposition is changed  to read : “ [W]hen- ever  due to special circumstances of the case i t is in the intere st of jus tice  th at  the testimony  of a prospect ive witness of a par ty be taken and preserved  for use a t tri al  . . .”. Any party  to a criminal proceeding may invoke the deposition procedure. The rule no longer  express ly limits the deposition procedure to the postindic tmen t (inform ation) time frame. However, thi s may not imply that  the  deposition procedure is ava ilable immediately following ar rest and before indictment because of the  1972 amendment  to Rule 1 (governing the appl icability of the  Federal Rules of Crimina l Procedure).
Unless the defe ndant in custody waives his right in writ ing,  he must atte nd the  deposition. If in custody, he must be brought there at  government expense. If  not in custody, the  defe ndant has a right to atte nd the  deposition upon request subjec t to such term s as may be fixed by the  court . But his fai lure to att end af ter  notice and  tender , if required, of his trav el and subsistence expenses, will be a waiv er of his  right  to at tend. If  the  deposition is a t the instanc e of the  government, or at  the instance of a defendant unable  to b ear the  expenses of the deposition, the cour t may direct that  the government pay the  expenses of trave l and subsistence not only of defendant’s counsel bu t also of the defendant.The procedure  for the deposition is incorixira ted from the Federal Rules  of Civil Procedure, except as otherwise provided in the  Criminal Rules (See, e.g.. Rule  17 governing  subpoenas). No deposition of a defendant is allowed without  his  consent. The scope and manner of exam ination and cross-examination is limited to what would be permi tted at tri al (i.e., not as in a civil deposition for discovery purposes). The government must make avai lable  to the  defendan t or his counsel for exam ination and use at the deposition proceeding any stateme nt of the witness  which is in the possession of the government and to which the  defe ndant would be enti tled at  the trial.  Unlike  oral depositions, all objections, and the grounds th erefor, must be stated at  the deposition.
Perm itted  use of a criminal deposition is substan tial ly broadened by the  amended mile. The old rule  essentially res tric ted  use of the  deposition as substantive evidence to the  conditions of witness unavail abil ity and for impeachmen t of tri al  testimony of the witness, as in a civil case. The  amended rule  p ermit s the deposition to be used by e ithe r side of the  case at  trial not only to impeach the t ria l testimony of th e deposition winess, but also as substantive evidence in the following situa tions:  where the deponent (1) is exempted by ruling  of  the judge on the ground of privilege from testi fying concerning the  subject ma tte r of his deposition; (2) persist s in refus ing to tes tify  concerning the subjec t ma tte r of his deposition despi te an order  of the judge to do so; (3) testifies to a lack of memory of the  subject ma tter of his deposition: (4) is unable to be present or to test ify at  the hear ing because of death or exist ing physical or mental illness or infi rmity; or (5) is absent from the hearing and the proponent  of his deposition has  been unable to procure his attendan ce by process or o ther  reasonable means.
Tn general, a deponent is not  deemed unavailable, with in the meaning of this  rule if his exemption, refusal, claim of lack of memory, inabili ty, or absence is due to the procuremen t or wrongdoing of the proponent of the deposition for the  purpose of preventing the witness from a tten ding o r testify ing.
The rule does not preclu de the takin g of deposit ions upon stipu lations of the  par ties  with the consent  of the  court eith er orally  or upon writ ten questions .

COM M EN T ON RULE  15  A M END M EN TS

This  rule  is an elaborat ion of a procedure enacted bv Congress in the  Organized Crime Control Act of 1970. 18 U.S.C. 8 3503. Th at  sta tut e permitted  depositions  of prospect ive witnesses of a par ty “[ wjhenever  due to exceptional circumstances  it  is in the inte res ts of jus tice ” to tak e and preserve testimony. When the government seeks the order for  a deposi tion under the  sta tute , the motion must  conta in certif ication by the  Attorney  Genera l or his designee th at  the  legal proceeding is “against a person who is believed to have part icipated  in an organized criminal act ivity.” The amended rule  eliminates the need for  such a government claim before the prosecution can invoke the  deposition process.
There is an area of poten tial difficulty presented by the government’s right to depose i ts prospect ive witness who may never appear  at  the tria l. If  at  the time
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the deposition is taken,  defense counsel has  not been informed of, th e govern
ment’s theory of its  case or of the  ful l implic ations  of the  depon ent’s testimon y, 
the defe ndan t will be deprived of the  opportuni ty of effective cross-exam ination 
of the  deponent . If  the witness had testified at  the tri al when the  defe ndant's 
counsel were operating  under a sim ilar disab ility,  fu rth er  cross -exam ination 
would usual ly be possible by reca lling the government witness to the stan d. 
Under  the amended rule, the govern ment need only supply the defe nda nt at  the 
deposition with  those  stat eme nts of the  deponent which would be discove rable 
at  the trial.  See, e.g., the Jenc ks Act, 18 U.S.C. § 3500 . Per hap s the  remedy 
would lie in broa der discovery for the  defe nda nt in a deposition situ ation tha n 
would be avail able  und er the a mended  Rule 16.

Such broa der discovery might  require  disclosure of the  stat ements of othe r 
prospe ctive governm ent witnesses whose testimony rela tes to the testim ony of 
the deponent. In  addi tion there to, or in the  alte rnative , the  govern ment might 
be required to make a deta iled rep resentatio n on the record of the  relevancy of 
the deponent's testimony before cross-examination commences at  the  deposition.

The balance  of my report,  commencing with  the  imp orta nt changes in the dis
covery rule (Rule  1 6) , will follow s hortly .

Sincerely,
R obert E. I I ixe rf eld.

[From the New York Times, Apr. 26, 1975]

Gove rnm ent  W it ne ss es  in  D ange r Given N ew Lives 

(By  Orr Kelly)

W as hi ng to n, April 25.—That new family moving in down the stre et. Who are  
they ?

The odds are th at  they are  ju st  a norm al American family sett ing  up house
keeping in a new community  or neighborhood.

But twice each day, on the  averag e, a fami ly with  an entir ely new identity— 
furn ishe d by the Fed eral  Government—moves into a new neighborhood to begin 
a new life.

The new iden tity  is days, perhaps only hours , old. Ch ildren are  good at  playin g 
thi s game, but  they  may have troub le remem bering  thei r new names when they go 
off to school.

The witne ss relocat ion program, operated  for  the Jus tice Dep artm ent by the 
United Sta tes  Marshal’s Service, began almo st by accident  seven yea rs ago. Since 
then, it  has  burgeoned into an $ll-mil lion -a-y ear operat ion th at  will move some 
700 witnesses and the ir familie s to new homes this year.

Fed eral  prosecutors say th at  the progra m, which report edly has a perf ect 
battin g average  so fa r for prote cting  witnesses from reta liat ion, has  been a key 
element in the  Government’s effor t to c rack down on o rganized crime.

DEMONSTRATED DANGER

For  the  w itnesses , the  program offers a high degree of protection from a th re at  
th at  h as been demo nstra ted repeatedly.

In Las Vegas recent ly, a man was offered a chance to assume a new iden tity , 
but  refuse d it. When he opened the door of his motel room, he was  deca pita ted 
by a  b las t from a shotgun.

A New Engla nd lawy er was warn ed th at  his  life was in danger, but  refus ed 
to move to ano the r city. A bomb plan ted in his car  exploded when he turned  the 
ignition key, c rippl ing him for life.

Linda Kuzmack, an aide to Gerald  Shur , who runs the Criminal Division 's p ar t 
of the opera tion in the Jus tice  D epar tmen t, recalled ano ther case.

“Shall  we tell him abou t the d oorkn ob?’’ she asked Mr. Slnir.
“This guy had been relocated safe ly,” Mr. Shu r said, “but there was a death in 

his family and  the mar shals took him back to his old home city to the  funera l. 
When it was over, he was told to go t o his new home. Instead, he went back to 
where he used to live. When he turned  the  doorknob, a bomb wen t off and killed  
him.”

SOME ARE PROSPE ROUS

John  Cameron, assoc iate director  of the Mar shal’s Service in char ge of w itness 
securi ty emphasized in an interv iew th at  insta nces in which witnesses have been



harmed—through the ir fai lur e to take  the advice of the marshals—were rare 
exceptions, and in no case had a witness’s enemies succeeded in trac king him 
down and harming him.

In most cases, he said, the  more than 1,100 witnesses given new identities  so far  
are safe and, in  some eases, prosperous.

Hut getting into the program can be an abrupt  and traum ati c episode for a 
family .

Often, Mr. Shur  said, a person with knowledge about a crime will suddenly 
agree to tell what he or  she knows in a meeting with a United Sta tes attorney  or 
a lawy er for an organized crime stri ke force.

‘'Linda or I may get a call at nigh t or on the weekend,” Mr. Shur said, “from a U.S. attorney who says he's just turned a witness and lie's a fra id the person may 
be beaten or ki lled over the  weekend.”

A single call to Mr. Cameron's office in Fal ls Church. Va., can provide immediate 
protection before the witness leaves  the  prosecutor’s office.

But before a  person can be taken into the program, approval  from an ass istant 
attorn ey general is needed, since each case may involve spending several 
thousand dollars.

The marshal s immedia tely move the person to a so-called safe house, where a 
special guard  is not needed, and  one of Mr. Cameron’s 15 relocation specialists  
moves in to learn everything he needs to know' to make the  change in iden tity 
successful.

“Fi rs t we put  him into a safe  area, check his background, education, any 
medical problems. We go into everything that  might be a problem to him or to 
us in  his new location.

"He has to sever all ties and become a new individual and  he has to make a 
decision he wants to do this ,” Mr. Cameron said.

In cases where the danger seems great , the  witness may be whisked off to  a 
safe  place while a marshal  goes to his home, gets  his wife and picks up the 
fam ily’s ch ildren  at  school.

“They just do not go back home. It' s just  that  quick,” Mr. Cameron said. And 
although Mr. Cameron tends to talk  of “he” and "him,” many women witnesses 
have been relocated, and in some cases, both a husband and  wife have been 
witnesses.

NA ME S CHANGED LEGALLY

In one recent case, he said, a husband and wife were relocated from Gary, Ind., 
to Fo rt Worth, Tex. The husband got involved with a truck hijacking gang an 1 
was killed by his new associa tes. For protection, his wife was moved a second 
time and given still  ano ther  new identity.

In every relocation, Mr. Cameron said, one of the  first steps is to arra nge  to 
have the names of the family members legally changed so that  when they tell 
people thei r new names they will be telling the  truth .

Then comes the question of w here they can safely move and make a living.
Sometimes, Mr. Cameron said, the fact that  a person has  agreed to testi fy in 

one tri al may put  him in dang er from many others who fea r he may also tell 
what he knows about them. One of the biggest jobs  of the relocat ion specialists is 
to ferre t out these  other sources of danger.

Some witnesses  have complained that  they can’t live safely anywhere in this  
country, so in a few cases, the mar shals have found them new homes abroad.

In most cases, however, the major consideration  in relocating  a witness is 
finding a job for someone who ha s no background and can’t get a single reference.

Mr. Shur helped solve this  problem several years ago when he asked the 
T’nited States Chamber o f Commerce to help him set up meetings with small 
groups of businessmen around the  country to talk  about organized crime.

“send me  ano ther one”
After Mr. Shu r t alked for a couple of hours, his listeners would ask  w hat they could do to help.
Now, there  are  some 150 businesses  around the country that  will accept people 

with no references except for the  word of the  marshals on thei r background.
“I was turned down only twice,” Mr. Shur  said. “These businessmen have 

employed hundreds  of people.
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“One man called the  o ther day and said, ‘Your boy is going to ja il but I wan t 
you to send me ano the r one.’ ”

When a witness arr ives in his new community, he has  fa r less plastic  in his 
wallet than most i>eople in our  cre dit  card society. The mar shals arr ange  for  
a Social Security card in his new name and a driver ’s license if he had a valid  
one before, but they provide only the  minimum necessary for the  witness to get by in his new life.

But even thi s can be difficult and hundred s of persons thro ughout  the country  
have coopera ted with the mar shals in creatin g new backgrounds for  relocated families .

School officials take  records from schools th at  relocated children had  atte nde d 
and  c rea te new records, complete to the wri tten notes of teachers. These  records 
are forw arde d to the  children 's new school. They are  accu rate  excep t th at  they 
come from a school different from the  one listed.

FR AUDULE NT EN G IN EER

If  the witness had a college degree or a professional  license, the marshals will 
provide  him with credentia ls in his  new name. But they won’t prov ide him with  
anything he didn’t legitim ately have  before. And they won’t help him establish 
a charge accou nt or get a cred it card even if he had credit  and  credit cards before.

“We had  a fellow who claims he was a civil engineer and he asked th at  we 
get him a new license,” Mr. Cameron said. “When we dug in, we found lie didn’t 
even have a college degree. lie  was upset when he found we weren’t going to 
perpetu ate his fraud and  get him a new license because he wasn’t enti tled  to the  one he had .”

The sometimes inflated expec tations of witnesses have been one of the biggest 
problems in the  program.

By the very natur e of the operat ion, it  is difficult to find out how well it works 
with  rega rd to individual satis faction. Two years ago, however, one reloca ted 
witness, Jerald  Martin  Zelmanowitz, complained bitt erly  in testimony before a 
Senate  subcommittee that  promises made  by the  Federal  agents, with whom he 
had dealt before he testil ied aga inst an organized crime tigure, had  not been 
kept.

Mr. Zelmanowitz seems, however, to have  received just  the minimum kind of 
help th at  Mr. Cameron says is routine. The problem apparently  arose because 
of promises Mr. Cameron says were made before the mar sha ls took over.

Mr. Zelmanowitz has  a sui t pending aga ins t the  Government, and  nei ther Mr. 
Shur nor Mr. Cameron would go into details  about his case. But Mr. Cameron 
asknowledged th at  the re had been instances  in which witnesses said  they had  
been promised much more tha n the Government delivered.

ST RI CT  NEW  G UID EL IN ES

“I don’t wan t to pu t the  finger on anybody, but  there have been some mis
understand ings,” Mr. Cameron said.

As a resul t, the departm ent issued ste rn new’ guidelines in Jan uary, warning  
that  no one except a member of Mr. Cameron’s opera tion was permit ted to 
explain  the program to a witness  or to make anv promises.

In addition  to his new iden tity and help in finding a job, the witness gets a 
place to live and subsi stenc e payments of up to $1,000 a month (more in excep
tional circums tanc es).

Mr. Cameron’s goal is to process each witness , from the reloca tion specia list ’s 
firs t talks with  him to the time his subsistence payments end, within  00 days. 
In  some cases, however, especially when the  witness must ret urn  frequent ly to 
what Mr. Cameron refers  to as the “danger area” for cou rt appearances, the 
period  may run  significantly  longer.

While the vast majori ty of witnesses who have been reloca ted have  success
fully adjusted to the ir new lives—one has  even become a mill iona ire—some 
of the families face difficult personal and emotional problems.

Wha t about teen-agers who are in love? Can anything lie done to ease  th e pain  
of an abru pt, perhaps unexplained, disappearan ce? Mr. Shur and Mr. Cameron  
shrug. Not much.

And what abou t a divorced fa the r whose form er wife has  been relocated with  
the ir children and her  new husband?
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“The previous husband wants to see th e children . Wha t does he do? lie 's in a hind liecause we're not going to tell him where they are ,” Mr. Cameron said. “And we can 't arra nge  a visi t because someone else would know and who knows which side lie's on. Some cases have  developed th at  are  very difficult.“In  a case like this, about all you can possibly do is relay the wishes to the  wife ami then relay hack to him what perhaps could he worked out. It' s between them if they can work it  ou t.”

[From Jo urna l of Missouri Bar , Ja nu ar y- Feb ru ar y 1975]

T iie  New R ules of Criminal D iscovery in  Missouri

(By Joseph J. Simeone)

I.
On October 9, 1973, the  Missouri Supreme Court adopted new’ rules for pretr ia l discovery in criminal cases effective July 1, 1974.1 2 * These new rules  rep resent  the apogee of pre -trial discovery in cr iminal cases in the history of Missouri and may well he the most liberal of any sta te in the natio n. They certa inly go fa r beyond the trad itio nal  rules, the Federa l Rules of Criminal Procedure, and in some ins tances  a re even more libera l than  the rules rela ting  to civil discovery. The purpose of this comment is to discuss briefly the th rust of the new rules  and  tiie changes made in the  presen t law.
Discovery in criminal cases has a broad connotation. Discovery in such cases exis ts in at  leas t the  following: (1) the indic tment  or information which shall be  a “plain concise and definite writ ten state men t of the essen tial fact s constitut ing  the offense charg ed” : a (2) a bill of par ti cu la rs ;8 (3) the righ t to a pre limin ary hear ing in a felony case before a m ag is trat e; 4 5 * (4) the affirmative  obligation of the s tat e to disclose evidence favorable  to the accused ; 0 (5) the request for material  to be used in a id of cross-exam ination; 9 10 and (6) the subpoena duces tecum.7

However, pre-trial discovery in the context of the revised rules  is more limited and  deals with the righ t of a party  to obtain information af ter the information •or indictment is filed and prior to tria l.
In this sense discovery in criminal cases has had a long history. For severa l hundred  years, and even until  the end of the first hal f of thi s century, the rules were simple and absolute.  A defendant charged with an offense was not, except in a few recognized Instances, entitl ed to pre-t rial  discovery.8 The English judges  were “clear” that  at common law the defe ndant is not entit led to discovery because  it “would subvert the whole system of crim inal law” and would be “dangerous in the extreme.” 11 This  philosophy was car ried  into modern pract ice and  was eloguently stat ed by Jud ge Learned Hand  in United Staten  v. Gar niton:'0 Under  our  criminal procedure the accused has  every advantage. While the  prosecution is held rigidly to the charge, he need not disclose the barest outline of his defense. He is immune from quest ion or comment on his silence; he canno t be convicted when there is the least fa ir doubt in the  minds of any one of the twelve. Why in addition  he should in advanta ge have the whole evidence aga inst him to pick-over at  his will and make his defense, fair ly or foully, I have never  been able to see. . . . Our dangers  do
1 Publ ished in 29 J . of Mo. Bar 554 -55 9 (Nov.-Dec. 197 3).2 Bute 24.01, Rules of Crimina l Proc edure.» Rule  24.03.
4 R ule 23.02.
5 Brad]/  v. Maryland , 373 U S. S3. S3 S.Ct. 1194. 10 L.E<i.2d 215 (1 90 3) : Giolin v. T’ni ted  Sta tra . 405 U.S. 150. 92 S.Ct. 703, 31 L.Ed .2d 104 (1972)  ; St at e V. Thompson,  396 S.W.2d 097 (Mo. banc 19051.
« See State v. Sm ith , 431 S.W.2d 74, 81-82 (Mo. 1908).7 Rule 25.19.
8 The  exceptions are  the indic tm en t or inform ation , the nam es of prosecu tion  witnesses.  Rule 24.17 reouire s th at  the names of all ma ter ial  witnes ses  fo r the  prosecution sha ll he •endorsed therein. Cf. IS T’.S.C.A. § 3432. The United  St ates  is require d to fur nis h a li st  •of w itnesses  onlv in capi ta l cases.» T he Kina v. Holland. 100 E ng. Rep. 1248 (1792) .10 291 F. 640, 649 (D.C.S.N.Y. 1923).



317

no t lie  in  too  li tt le  tend er ne ss  to  th e ac cu sed.  O ur  pr oc ed ur e has be en  
al w ay s haunte d  by the gh os t of  th e inno ce nt  ma n convicted . I t is an  unre al  
dr ea m. W hat we  need fe ar  is th e arc haic  fo rm al ism  an d th e w at er y se nti 
men t th a t ob st ru ct s,  de lay s an d def ea ts  th e  pr os ec ut ion of cr im e.

Ev en  as  la te  as  1953, two  leg al g ia n ts  wer e of  opposin g views. The  Su prem e 
C ou rt  of  New Je rs ey , sp ea king  th ro ugh  Chi ef  Ju s ti c  V an de rb ilt , de nied  the 
def en da nt  acce ss  to  s ta te m en t of  w itn es se s an d th e s ta te m en t mad e by th e de fe nd 
a n t. 11 Th e Chief  Ju st ic e  s ta te d : “I n  cr im in al  proc ee ding s long  ex pe rien ce  has  
ta ugh t th e co ur ts  th a t of ten discov ery  will  lead  no t to ho ne st  fact -fi nd ing,  bu t 
on tli e con tr ary  to perj u ry  an d th e su pp re ss io n of  evidence. Thus  th e  cr im in al  
wh o is aw are  of  tli e wh ole  ca se  ag ai nst  him w ill  of ten pr oc ur e perj ure d  te s ti 
mony in or de r to  se t up  a fa lse de fens e." 12 In  a st in gin g d is se nt  Ju dge [l a te r Ju s 
tic e]  B re nn an  cr it ic ized  th at "old  hobgob lin  pe rj u ry ” as  blo ck ing discov ery,  an d 
st at is l he  was  un ab le  to rec oncil e th e “a nach ro nis ti c ap pr eh en sion  th a t libe ra l 
d is c o v e ry "  wo uld  br in g “se riou s” an d “s in is te r"  dan ge rs  of  per ju ry  w ith  mo de rn  
civi l pr ac tic e. 13

W ith in  a few sh or t ye ar s th e wh ole  th ru s t ch an ge d.  W hat  did  not oc cu r in  
alm os t two hu nd re d yea rs  wa s acco mplish ed  in  les s th an  tw en ty . Od dly , th e 
lib er al iz at io n was  no t accompli shed  by th e  de cision s of th e Su prem e C ou rt  of 
th e Uni ted  St at es , bu t by ru les an d s ta tu te s of  th e st at es , an d st ra ngel y  th e 
st a te s ha ve  more libe ra l ru le s on discov ery th an  th e Fed er al  Rules  of  Crim in al  
Pr oc ed ur e, 1*

Th e Amer ican  B ar As socia tio n P ro je ct  on Minim um  S ta ndar ds fo r Crim in al  
Ju s ti ce  has  prop os ed  mo re pe rm issive  di sc ov ery pra ct ic e fo r cr im in al  ca se s 
“ th an  is pr ov id ed  by ap pl icab le  law  in an y ju ri sd ic ti on  in  th e “U ni ted S ta te s. ” 
't he  scope of  discovery  "should  be as  fu ll an d fr ee  as  poss ibl e co ns is te nt  w ith  
pr ot ec tion  of  pe rson s, eff ect ive  law en fo rc em en t, th e adver sa ry  sy ste m, an d 
nati onal se cu ri ty .” 15

II .

Th e mo mentum  came  to  Mi sso uri . On M arch  17, 1972, th e C rim in al  Disc ov ery 
su bc om mitt ee  of  Th e Miss ou ri B ar Crim in al  La w Com mittee  ap pr ov ed  su gg es 
ti on s fo r ch an ge s in  th e  Miss ou ri Rules  re la ti ng  to  cr im in al  discov ery, an d w ith 
some  ch an ge s an d om iss ion s, th e ru le s w er e ad op te d by th e Su pr em e Cou rt.  
P ri o r to th e eff ective dat e of th e new ru le s,  th ere  were few ru le s an d st a tu te s 
re la ti ng  to  discovery  in  cr im in al  cases. Th ey  dea lt  w ith  de po si tio ns  by th e  de 
fe ndan t an d th e st a te , subp oe na s du ce s tec um , th e def en dan t' s st a te m ent or  co n
fess ion an d re port s of  ph ys ical  or  m en ta l ex am in at io ns in th e po ssessio n of  th e 
st a te .10 Gra nd  ju ry  tr ansc ri p ts  w ere  n ot  to be disc losed fo r pu rpos es  o f di sc ov ery.17

Th e new ru le s repe al  fo rm er  Rules  25.10 (d ep os iti on  by  defe ndan t) , 25.11 
(d ep os iti on  by  def en dan t— how ta ken ),  25.12 (d ep os iti on —w he n ad m is si ble ).  
25.13  (d ep os iti on  by s ta te —when  an d how ta ken) an d 25.195 (d isco ve ry  of 
defe ndan t' s st at em en ts  an d re port s) . Th e ne w ru le s am en d Rul e 24.24 re la ti ng  
to  gr an d ju ry  pr oc ee di ng s an d es ta bl ish 16 ne w ru le s re la ting  to  de po si tio ns  and 
discov ery  by bo th  th e def en da nt  an d th e st at e.

Tl ie ru le s lay to  re st  ma ny  o f th e  prob lems which  ha ve  plag ue d M isso ur i 
co urt s forced  to de te rm in e if  th e fa il u re  to  pr od uc e ce rt ai n  ite m s re nd er ed  a 
giv en  tr ia l "f un dam en ta lly  unfa ir .” Th e.p erem pt .ory  wording  o f th e ru le s remov es  
th e ne ce ss ity  of  a rt ic u la ti ng  st andard s fo r de cl ar in g ab us es  of  di sc re tion  by th e 
tr ia l co ur t.

Th e su bc om mitt ee 's re por t comm ents th a t disc ov ery,  w he th er  civ il or cr im in al  
is  p re di ca te d on th e prop os iti on  t h a t it  exp oses  the  t ru th , al lows  a  p ar ty  to  p re par e

o St at e  r . Tun c, 13 N.J.  203, 98 A.2d 881 (1953) .
32 98 A.2d nt 884.
3 3 98 A.2d a t 894. The tide began to chan ge wi th St at e v. Joh nso n,  28 N..T. 133, 145 

A.2d 313 (1958) , where  the court per mi tted the  pr e- tri al  insp ection of a confession. Sec  
Bre nnan,  The  Criminal Pro secutio n: Sportin ff Ev en t or Quest fo r Tr uth,  1903 Was h.U.L.Q. 
279 (190 3).

34 Rules 15. 10. 17. Proposed ame ndm ents  were  to tak e effect Augus t 1, 1974, hi lt have 
been postponed by Congress.

13 S tan dard  1.2, A.B.A. Stan da rds Re lat ing  to Disc overy and  Pro ced ure  P.efore Tr ial .
3,1 Ru les 25.10. 25.11, 25.12. 25.13. 25.14’, 25.15 (depos ition s),  25.19 (sub poena duces 

tec um ). 25.195 (st atem en ts or  report s of e xami natio ns).
3‘ Rule 24.24.
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for  trial and eliminate s su rp rise " The new rules  are applicable only to felo ny  
cases and commence "upon the  filing of tlie indic tment or informal ion. Rule
25.30. Motions for discovery must be made "not lat er  tha n twenty days af te r 
arraignment, in the cour t having  jurisd iction to try  the offense charged.’’ Rule
25.31. Answers must be tiled within  ten days af ter the motion. The tri al  court, 
however, may extend  the t imes. Rule. 25.31.

II I.
The hea rt of the new rules is found in Rule 25.32. It  deals  witli disclosure by 

the state . That Rule, except for a pro tective  order under Rule 25.40, requires the 
sta te to disclose to the defendan t without court action the following ite ms:

(1) ( a) The names and las t known addresses of persons whom the sta te intends 
to call as witnesses a t any hear ing or at the tr ia l; 19

(b) the writ ten or recorded s tat em en ts1" and exis ting memoranda reporting or 
summarizing the oral s tatemen ts of wi tnesses;21

(2) (a) any w ritte n or recorded statements and the substance of any oral s ta te
ments made by the defendant,  or a code fendan t;

(b) a list  of all witnesses to the making of such sta tem ent ;
(c) a l ist of a ll witnesses to the acknowledgement of such state ments and
(d ) the las t known addresses of  such witne sse s; 22

(3) portions of any exis ting transc ript of g rand  jury proceedings which rel ate  
to the offsense witli which the defendant is charged , conta ining testimony of the 
defendant and the  testimony of persons whom the sta te intends to call as 
witnesses ; 23

w Ju dge Fra nk el , in Uni te d S ta te s  v. Pro ja ns ky , 44 F.R .D. 550 (S.D .N.Y . 19 68 ), ex am in es  
th e old myths  an d fin ds them  un pe rsua sive  in  mod ern cr im in al  pr ac tic e.  Th e ABA  Com
m it te e re ap pr ai se d th e tr ad it io n a l,  hi stor ic al  view of cr im in al  discov ery  an d fo un d them  
wan ting . ABA S ta ndar ds,  Di scov ery  an d Pro ce du re  Be fore  T ri al . 2-3  (1 97 0) .

19 R ule  24.17 wh ich re qu ires  th a t wi tnes ses be en do rsed  on th e in di ct m en t or  In fo rm at io n 
has  no t been repe aled  by th e new  ru les . I t  wo uld  seem th a t  Ru le 24 .3 2( 1)  wo uld be 
sa tis fie d if  Ru le 24.17 is  comp lied wi th .

20 I n  th e  new  Civ il Ru les  to  beco me effect ive  Ja n . 1, 197 5, th er e is  no such  br oa d 
di sc losu re  rule.  S ta te m en ts  of witne ss es  are  ob ta in ab le  “o nly upo n a sh ow ing th a t th e 
p a rt y  seeking  di sc ov ery ha s su bst an ti al  nee d of th e m at er ia ls  in  th e p re par at io n  of his 
ca se  an d th a t he  is  un ab le  w it hout un du e ha rd sh ip  to  ob ta in  th e su bst an ti al  eq ui va le nt  
of th e m at er ia ls  by o th er  mean s. Ru le  5 6.0 1. 30 J.  of Mo. Bar 176, 177—178  (1 97 4) .

T hi s ru le , of co ur se , d ra st ic a ll y  ch an ge s th e law in  M iss ou ri.  Wh ile  st a te m en ts  of 
w itne ss es  a t one tim e were di sc ov era ble. S ta te  v. T ip pett , 317. Mo. 319, 296  S.W. 132, 135 
(1 92 7) , th is  ru le  wa s ov er ru led w ithi n th re e ye ars. S ta te  ex  r et . Pa ge  v. Ter te , 324 Mo. 925. 
25 S.W .2d 459 (b an c 1930) ; S ta te  ex  rel.  Miss ou ri  Pa cif ic R. Co. v. Hai l,  325 Mo. 102,  27 
S.W. 2d 1027 (ban c 19 30 )— ov er ru ling  T ip p e tt : S ta te  v. R ie het ti , 342 Mo. 1015.  119  S.W .2d 
330 , 341 (193 8)  ; S ta te  v. li ro w n, 360 Mo. 104, 227  S.W .2d 646 . 650  (195 0)  : S ta te  v. 
Simon , 375 S.W .2d 102,  104 (Mo. ban c 1964 ). If  w it hout th e st at em en t the tr ia l wo uld be 
fu nd am en ta lly  unfa ir , th e co urt  ha s di sc re tion  to  re qu ire pr od uc tio n.  Sta te  v. An ltu ch ou , 
381 S.W.2d 807, 814 (Mo. 1964) ; S ta te  v. Perry , 451 S.W .2d  144, 147 (Mo. 1970).

21 T he  ph ra se  "E xis ti ng  mem or an da  re po rt in g or  su m m ar iz in g th e or al  st a te m ents  of 
w itne ss es ’’ is broa d enou gh  to  includ e pol ice  re port s co nt ai ni ng  or al  st at em en ts  of w it 
nes ses . I t  wo uld  seem  also  br oa d eno ugh  to  in clud e “ w arr a n t office” re po rts.  Thi s new  
ru le  also d ra st ic al ly  ch an ge s th e pr es en t law . S ta te  v. Gill iam, 351 S.W .2d 723 , 727—728 
(Mo. 19 61 ), ce rt . den.  376  F. S.  914  (196 4)  ; S ta te  v. Co ch ran,  366  S.W.2d 360 , 361 (Mo. 
19 63 ),  ce rt  den . 375  D.S. 981 (196 4)  ; S ta te  v. Hale,  371 S.W .2d  249, 253 (Mo. 196 3) : 
S ta te  v. Yat es , 442 S.W. 2d 21 , 26 (Mo. 1969) [pol ice re port s]  ; S ta te  v. Co dy , 379 S.W .2d 
57 0. 574 (Mo. 1964)  [w arr an t office st at em en ts ],

23 R ule  25.195 eff ec tive Dec. 1. 1965 (now  re pe al ed ),  prov ided  th a t up on  mot ion 
th e  co ur t may  or de r th e st a te  to  “p er m it  the def en dan t”  to  in sp ec t an d copy an y re le va nt 
w ri tt en  or  reco rded  st a te m ent or  confe ssion  ma de by th e de fe nd an t.  Sta te  v. Scott , 479 
S.W .2d 438  (Mo. ba nc  19 72 )— tr in l rend ered  fu ndam en ta lly  un fa ir  wh en de fe nd an t wa s 
re fu se d in sp ec tio n of th e su bs tn ne e of th e or al  st a te m ent made to  pol ice  officer. Cou rt  
re lied  on la ng ua ge  in S ta te  v Jo hn so n,  28 N.J. 133, 145 A. 2d 313, 315. 316  (1 95 8) .

23 T he  tr ia l co urt  ha s di sc re tion  to pe rm it in sp ec tio n of te st im on y be fore th e gr an d ju ry . 
S ta te  ex  rel . Cl ag et t v. Ja m es , 327 S.W.2d 278 , 282  (Mo.  ba nc  195 9) ; S ta te  v. Cu su ma no , 
372. S.W .2d 860, 867 (Mo.  19 63 ).  Fo rm er ly , ho we ve r, th e in sp ec tio n was  no t a m att er of 
ri gh t,  an d def en dan t w as  not  en ti tl ed  to  in sp ec t th e gr an d ju ry  tr an sc ri p t fo r pu rpos es  
of di sc ov ery or  as  a su bsti tu te  fo r ta ki ng  de po si tio ns . S ta te  v. Mc Caine , 460 S.W.2d 618, 
620  (Mo. 19 70 ). Th e new ru le  am en ds  Ru le  24. 24  by de le ting th e la s t tw o se nten ce s wh ich  
s ta te  in  su bs ta nc e th a t di sc lo su re  of tr ansc ri p ts  sh al l no t be pe rm itt ed  fo r pu rpos es  of di s
cove ry  or  ns a su bsti tu te  fo r ta k in g deposit ion*  of witn es ses. Ru le 24.2 4 before am en dm en t 
al so  prov ide d th a t if in sp ec tio n were pe rm itt ed  of th e tr an sc ri p t,  th e tr ansc ri p t sh al l net  
includ e th e del ib er at io ns  or  op in ions  of gr an d ju ro rs  an d no t fa ct s wh ich  wo uld  be in ad 
miss ible a t  tr ia l.  Pr es um ab ly , und er  th e new  ru le , th e  tr an sc ri p t cou ld no t reve al  th e 
de libe ra tion s or  op in ions  of th e  gr an d ju ro rs , § 540 .32 0, RSM o. Quere— ar e fa ct s in ad m is 
sib le a t tr ia l now di sc ov erab le?
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(4 ) any exis ting tra nsc rip t of the  prel imin ary hearin g and of any pri or tri al
of the defe ndant if the sta te has such tra nsc rip t in its possession or if it  is ava il
able to the st a te ; “  , ,

(5 ) repo rts or state men ts of exp erts  made in connection with  the  pa rti cu lar  
case, including resu lts of physical or men tal exam inations and scientific tests, 
exper iments or com parisons ; “

(6 ) books, papers , documents, phot ogra phs or objects which the  sta te inten ds 
to introduce  into  evidence at  “the hea ring  or tri al ,” or such books, papers,  docu
ments, etc. which were obtained from or belong to the defe ndan t;

(7 ) any record  of prio r crim inal  convictions of persons the sta te  inte nds  to 
call as wi tne sse s; “

(8 ) if the re has been any photo graph ic or electronic surveillan ce (incl uding 
wiretap ping) [of  witn esse s?] relatin g to the  offense or of c onver sations to which 
the defe ndant is a par ty, or of his premises, the disclosure  is to be in the form  of 
a writ ten stat ement  by the prose cutor sta ting the fac ts per tain ing  to the  time, 
place and person making the sa m e;

(9 ) any ma ter ial  or inform ation  in the  possession of the sta te which tend s to 
negate guil t of the defendan t, or miti gate  the degree of the offsense, or reduce  the 
punis hmen t.28

A request under this Rule must be made by serving a copy of the  reque st upon 
the “counsel for the sta te” and each defe nda nt to be tried join tly with  the  de
fend ant.  The requ est is to be made in the  circ uit court—“the court havin g ju ris
diction  to try  the  case.” Rule 25.32 ( B ).

This  Rule sub stan tial ly conforms to Sta nda rd 2.1 of the American Ba r Asso
ciation's Sta nda rds  Rela ting to Discovery and Proc edure  Before Tria l.

Matters not  covered by Rule 25.32 may be re quired to be disclosed upon w ritt en 
motion in the court having jur isdiction to try  the  case, if the  motion specifies 
the ma teri al or information sought  to be disc losed and the cou rt finds t he request 
to be re asonab le.21’ Rule 25.3 .3(A). If, however, infor mation is in the  possess ion of 
“other  gover nmental personnel ,” the  stat e is to use due diligence “to cause such 
ma teri al to be m ade available to the  defense. . . .” This Rule serves to cover any 
other ma tte rs not covered by Rule 25.32, such as the  conte nts of electronic su r
veillance, physical or mental examinations of witne sses for the prosecution, and 
in some instances  th e id entity of an informer. Cf. Rule 25 .3 9( B ).

IV.

Certain ma tte rs are not subjec t to pretr ial  disclosure . Rule 25.39 provides th at
(1 ) “work product,” legal researc h, correspondence, repo rts conta ining  opinions, 
theories or conclusions of counsel or the  investig ative  staf f, is not to be disclosed.
(2 ) Where an  inform ant ’s identity is a prosecution secret, and fai lure to disclose 
will not  infr inge upon con stitu tional rights  of the defendant, or wher e disclosure 
is not essenti al to a fa ir deter mination  of the cause, the iden tity of an info rma nt 
is not subj ect to disclosure.** If  an info rma nt is to be produced at  a hea ring or

21 There Is no requirement, except In cases of homicide, Rule 23.12, § 544.370, RSMo, 
th at  evidence at  a prelim inary hearing be reduced to writing. Sta te  v. Be ntam, 415 S.W.2d 
773. 776 (Mo. 1967) : Sta te  v. McCaine, 460 S.W.2d 618, 621 (Mo. 1970).

23 Former Rule 25.195 authorized discovery of "physica l or mental examinations” in 
the possession of the  sta te. No distinction is made under  the new rule  as to negat ive or 
positive results.

M Will the prosecutor have to conduct an inves tigation to determ ine thi s info rmation? 
The committee  repo rt indicates not. The rule is designed to prevent concealment  of such 
Information. What is the  effect if the Sta te fal ls to comply w ith the requ est?

27 Does thi s Rule include a disclosure of the substance of the  conversations overheard, 
or only the fac ts per tain ing  to the time, place and person making the  surveillance? 
Presumably not, and the Committee so intended . After the  basic informat ion is obtained , 
the accused would have to  proceed under Rule 25.33.

“ This emanates from Brady  v. Maryland, 373 U.S. 83. 83 S.Ct. 1194, 10 L.Ed.2d 215 
(1962). The rule  goes fur the r, however, in that  it makes pre- tria l disclosure  of such 
mate rial mandatory . It  conforms to Supreme Court Rule 4, DR7-103(B)— “A public 
prosecutor . . . shal l make timely disclosure . . .  of the  existence of evidence . . . th at  
tends to negate  the guil t of the accused, mitigate the degree of the offense, or reduce 
the punishment. See also- Sta te  v. Brooke, 513 S.W.2d 168 (St. L. App. 1974).

“  Based on Standard  2.5, ABA Standards. Rule 25.33 omit ted subsection (b) of Stan dard  
2.5 which autho rizes  the court  to  deny disclosure if there is substan tial  r isk of h arm to any person.

30 Rule 25.39 is based on ABA Stan dard  2.6. However. Standard  2.6 re ad s: “Disclosure 
of an info rma nt’s identi ty shall not be required where his iden tity  is a prosecution secret 
ond a failure to disclose will not infrin ge the  constitutio nal  rights of the accused.”  For a 
recent  case dealing with  iden tity  of informan ts, see Sta te  v. Taylor , 508 S.W.2d 506 (Mo. App. 1974).



tr ia l,  di sc losu re  ‘‘sh al l no t be denie d. . . .” B uie  25 .3 9( D ).  (3 ) M at er ia l or  in fo rm at io n wh ich  inv olv es  a su bst an tial  ri sk  of  pr ej ud ic e to  nat io na l se cu ri ty  is not to be dis clo sed  un less  a fa il u re  to disc lose  will  in fr in ge upon  th e co nst it ution al  ri ght s of th e accu sed an d wh re  the di sc lo su re  pr ev en ts  a fa ir  dete rm in ation  o f the cause .
V.

Und er  th e Ru les , di scov ery in cr im in al  ca se s is a “two -w ay  st re et"  su bj ec t only to “co ns ti tu tion al  lim it at io n .” 31 Th e new ru le s pr ov id e th a t th e def en da nt  al so  mus t dis clo se m at er ia l an d in fo rm at ion.  A lth ou gh  th e ti tl e  of Rule 25.34 is “D isc losure by D ef en da nt  to  S ta te  Upo n Cou rt Order  W itho ut  Exe rc ise of  Disc re tio n by Cou rt” (e m ph as is  ad de d),  th e Rule pr ov id es  th a t up on  w ri tt en  re qu es t by th e st a te  the def en da nt sh al l dis clo se  to  th e st a te  th e fo llo wing m at eri a l or  i nf or m at io n w ith in  his  posse ssion  or  c o n tr o l:
(1)  Rep or ts  or  st at em en ts  of ex pe rts mad e in  co nn ec tio n with  th e case,  in clud ing re su lt s of  ph ys ical  or men ta l ex am in at io ns , sc ient ifi c te st s or  exper imen ts  wh ich  til e de fens e in te nd s to in trod uc e in to  ev ide nce. Th e one  ex ce pt ion in th e Ru le is th a t an y re port s co nt aining  st at em ents  mad e by th e def en da nt  a re  n ot  to be disc los ed .32

(2 ) Th e na mes  an d la st  kn ow n ad dr es se s of pe rson s, oth er  th an  de fe nd an t,  wh om  th e de fe nd an t in te nd s to  ca ll as  witn es se s a t “any” he ar in g or  tr ia l,  to get he r w ith  th eir  w ri tt en  or reco rded  st at em en ts  an d an y ex is ting  mem or an da  su m m ar iz in g or  re po rt in g th e ir  ora l st at em en ts .33

(3 ) Th ose part s of  a ny  books, pa pe rs , do cu men ts,  ph ot og ra ph s or  ob jec ts wh ich  th e de fe nd an t in te nd s to in trod uc e in evide nce, ex ce pt  such  as  c on ta in  st at em en ts  of  th e de fe nd an t.
(4 ) I f  th e de fe nda nt in te nd s to  rel y on th e de fens e of  m en ta l di se as e or  de fect , th is  m us t be d isc los ed  to th e st a te . § 5 52 .03 0(2) , RHMo.
(5 ) I f  th e de fe nd an t in te nds  to  rel y on al ib i as  a de fens e,  an d th e st a te  in  it s  “mot ion” [r eq ues t? ] spe cif ies  th e  tim e, da te  an d plac e of th e cri me , th e de fens e of  al ib i is to  be di sc losed an d th e def en da nt m us t giv e specif ic in fo rm at io n “a s to  th e place a t wh ich  th e accu sed cla im s to  ha ve  bee n a t th e  tim e of  th e all eg ed  off ense an d th e na m es  an d ad dr es se s of  th e  w itn es se s by  whom he  prop oses  to  es ta bli sh  such al ib i.84

Thi s wh ole  Rule is an  in no va tion  in Miss ou ri.  The  def en dan t has  ne ve r be fo re  been  requ ired  to  dis clo se , in  ad va nc e of  tr ia l,  th e m ate ri a ls  an d in fo rm at io n co ve red  in  R ul e 25.34.
As in th e ca se  of  di sc lo su re  by th e st a te  to  th e  def en dan t upon  co urt  o rd er  (R ule  25 .33 ), th e st a te  ma y file a mo tion in th e court  ha vi ng  ju ri sd ic tion to  tr y  th e  case  requ es tin g th e def en dan t to  disc lose  m ate ri a l an d in fo rm at io n no t co ve red by Rule 25.34. Rul e 25 .35(A). F urt her m ore , th e  st a te  ma y move, “s ub je c t to  c on st itut io na l li m it a ti ons” “and  any  o th er sa fe guar ds deemed appro pri a te ” fo r an  or der  to re qu ir e th e  def en da nt to  (1 ) appear in  a lin eu p,  (2 ) sp ea k fo r pu rp os es  of  id en tif icat ion,  (3 ) be  fin ge rp rin ted,  (4 ) pose fo r ph ot og ra ph s no t invo lv ing th e re en ac tm en t of  a  scene,  (5 ) tr y  on ar ti c le s of  clo th ing,  (6 ) pr ov id e a sample of  han dw ri ting , (7 ) su bm it to th e ta k in g  of  s pe cimen s fro m th e fin ge rna il s,  (8 ) su bm it to ta k in g  sa m ples  of  blood,  ha ir , an d o th er m at er ia ls  of h is  bod y, an d (9 ) su bm it to  a reas on ab le  ph ys ic al  or med ical  in tr usi on of  hi s 

body .85

siNow he re  do th e Ru les cl ar if y  “ su bj ec t to  co nst itu ti onal  lim it a ti ons. ” w Ra sed  on Sta ndar d  3.2.  T hi s wo uld  includ e re port s of ba ll is ti c te st s,  ph ys ical  ex am in ati ons and han dw ri ting  an al ys es . Are  su ch  di sc losu re s su bj ec t to  co nst itu tional  li m ita tions?  •‘The  iss ue  is fa r fro m se tt le d .” ABA  S ta ndar ds a t 98 ; See  W ilde r,  Pr os ec ut ion Disco ve ry  an d th e Pr iv ile ge  A gain st  Sel f- In cr im in ation , 6 Am.Cr.L.Q . 3, 12—13, 16 -2 0 (1 96 7) . Ho w does  th e de fense coun se l know  in  ad va nc e w hat  he  will  in trodu ce  in to  ev idence? How ev er , th ere  is a co nt in ui ng  d uty  to  disc lose  un de r Ru le 25.3 7.33 T hi s prov isi on  doe s not  ap pea r in th e ABA Sta nd ar ds .84 Thi s is  new to  M iss ou ri.  The  di sc lo su re  of an  al ib i de fens e was  up he ld  in  "Wil liams v. Florida , 399 U.S. 78 (1 97 0) .35 Ba sed  on ABA  Sta ndar d  3.1. For a co lle cti on  of  de cision s au th ori zi ng  su ch  in tr usi ons,  see ABA S ta ndar ds a t 95 -9 6.  Sc hm er be r v. Cal ifo rn ia , 384  U.S . 757, 86  S.C t. 182 6, 16  L. Ed .2d 908  (1 96 6) .
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This Rule is a counterpart of Rule 23.34. Under thi s Rule, unlike Rule 23 34 the 
state  is not entitled  to disclosure as a m atter  of right. Missouri has been sensitive  
to the rights of the accused in these areas.*

In the order directing discovery under the Rule, the court is to specify the 
material  and information to be disclosed, the time and manner of disclosure and 
shall make the grounds for i ts decision a p art of the record. I f requested “by any 
party"  the  court  is to hea r evidence on the need for discovery, and the defendant 
is entitled to counsel during any such disclosure.

VI.
The manner of making disclosure is covered by Rule 23.36. Disclosure under 

Rules 23.32-23.35 is to be made in a manner agreed upon by the state and the 
defendant or by the party  making disclosure, by notifying opposing counsel tha t 
the material and information may be inspected, obtained, tested, copied or photo
graphed at a specified time and place.37

Under Rule 25.37, there is a. continuing duty to disclose after  complying with 
a request or order of court. If a party discovers information which he would have 
been required to disclose under a request or order, he is bound to furnish such 
additional information to opposing counsel.88

In addition to specific exceptions relating to matters  which are not subject 
to disclosure, the court under Rule 25.40 is authorized, at any time upon motion 
and for good cause, to make a protective order. Such protective order may deny 
specified disclosures, or restrict, defer or regulate such disclosures.38 The court 
may also be authorized to excise certain nondiscoverable parts  or portions con
tained in discoverable material, and seal, impound or preserve the excised 
portions. Rule 25.40(B).40 Provision is made for in camera proceedings. Rule 
23.40(C).41

VII.
Finally, the new rules contain an attempt  to solve the problem of enforcement 

to which the civil rules have devoted much consideration. See Civil Rule 61. 
Rule 25.45 provides that  the court, when notified of noncompliance with a ru le or  
order, may order such pa rty to make disclosure of the mater ial or information, 
grant a continuance, exclude such evidence, or “enter such orders as it deems just 
under the circumstances.” Although the Rule does not specifically state, Rule 
25.45 impliedly includes dismissal of the charge.

Willful violations of the rules subject counsel to  “appropriate sanctions by the 
court.”

The Rule is applicable to both the stat e and the defendant. The matter of 
exclusion of defense evidence for failu re to comply with a  request or order may 
cause some problems.

A number of the new rules pertain to depositions,43 but they do not represent 
significant changes from the prior rules.43 The only point t hat merits notice is the 
effort to clarify  the admissibility of  depositions taken by the state. Formerly, 
depositions taken by the state and by the defendant were admissible on the same 
basis. Now, the depositions taken by the state  are admissible only if (1) the 
witness is dead, or (2) the state has made a good faith effort to obtain the presence 
of  the witness but has been unable to procure his attendance. Rule 25.44.

» S c e  e a  S ta te  v. H or to n,  247  Mo. 657 , 153  S.W.  1051 , 1053 (1 91 3)  ; S ta te  v. Ca re nsa,  
357 Mo. 117 2, 212  S.W .2d 743 , 744 (194 8)  ; Cf. ltl yi lc nb ur fl  v. Dav id , 413  S.W .2d  284 (Mo.  
ba nc  1967) [b re a th  te s t au th or iz ed  un de r $$ 56 4.44 1-56 4.44 4]  ; S ta te  v. S te vens,  467  
SAV.2d 10. 15 -1 6 (Mo. 1971 ) [w ithdra w in g b lood sa m pl e] .

•'<’ Who  i s to bea r th e co st of  c op ying  o r ph ot og ra phi ng?
Ba sed on ABA  S ta ndar d  4.2.

B9 B ased  on ABA S ta ndar d  4.4.
40 Ba sed on ABA  S ta ndar d  4.5. a ,
41 Th e wor di ng  of Ru le 25 .40(C)  is aw kw ar d— “ (C ) A t an y proc ee ding  fo r sh ow ing 

ca us e fo r de ni al , re gu la tion,  re st ri c ti on  or  de fe rm en t of di sc lo su re , or  an y port io ns 
ther eo f, th a t such  be mad e in ca m er a,  w ith a reco rd  made of such  pr oc ee ding  an d th e  
en ti re  reco rd  of su ch  in  ca mera proc ee ding  sh al l be sealed , im po un de d an d pr es er ve d in  th e  
reco rd s of th e co urt , to  be ma de av ai la bl e to a revi ew in g co urt  in  th e ev en t of an  ap pea l.” 
Comp are , ABA S ta ndar d  4 6 .

*2 R ules  25.41,  25.42,  25.43, 25.44.
*» R ule s 25.11 , 25 .12 , 25.13.
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The deposition obtained by the defendant may be used in many o ther instances. Kule 25.42. The new rule  i s designed to ensure conformity with the  s tan dards  of the Confrontation Clause as applied to the st ate s.4* *
The new ru les, however, do not provide solutions to all  problems. For example, they are  silen t rela tive  to interrogator ies upon an adverse party.*8 They do not provide that  the attorney for the defendan t i s ent itled to a pre-sentence repo rt, and do not indicate  how an accused financially unable to obtain discovery may do so.
However, the  new rules  represent the  farth es t dep arture  f rom the tradit ion al adversaries scenario for  crim inal trials  yet atte mpted in Missouri, and perhaps in  other state. The burden in discovery matters has been shif ted large ly from  the defendan t—hitherto bound by requirements of parti cula rized need a nd a showing of fundamental unfairness—to the sta te which mus t now advance  reasons when seeking a denial or res tric tion  on discovery. T he new rules have also, for  the  first  time, imposed obligations upon the defendant to disclose ma tters which hit her to he did not  have.
it  will be interest ing to see what the fu tur e holds.
«  P oint er  v. Te ra n,  380 U.S.  400 , 85 S. Ct. 106 5, 13 b.  E<1. 2d 923  (196 5)  ; Ca lif or nia v. Green , 399 U.S.  149.  90 S. Ct. 1930 , 26 b. Ed. 2d. 489  (1 97 0) .* S ta te  v. Cor, 352  S.W . 2d.  665, 673 (1 96 1) .
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